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TO  THE  FIRST  EDITION. 


The  plan  of  this  work  is  as  follows : — First,  to  give  a 
summary  of  the  Law  of  Charities,  with  all  the  recent 
Authorities;  next,  the  Charitable  Trusts  Act,  1853, 
and  the  Orders,  Regulations,  and  Instructions  issued 
pursuant  thereto,  with  notes;  and  a  selection  of 
Schemes  for  carrying  out  various  Trusts.  An  Ap- 
pendix has  been  added,  containing,  amongst  other 
things,  the  Grammar  Schools  Act. 

80,  Chancery  Lane, 
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CORRIGENDA  ET  ADDENDA. 


Paffe   26,  after  Wett  v.  8kutlle«orth,  add  Bt  BlunielV$  Trtutt,  8  Jar.  N.  S.  6  : 

10  W.  R.  (M.  R.)  34. 
„      76,  n.  7,  add  Hopkins  v.  PkilUvB,  7  Jur.  N.  8.  1274. 
„      76,  after  AUomey-OeHeral  v.  FhUpott,  add  Dent  v.  AUerqft,  10  W.  R. 

(M.  R.)  1»4. 
„      79,  a  direction  to  truBtees  to  invest  upon  real  securities,  with  ftill  power 

and  authority  to  change  the  securities  or  funds  from  time  to  time 

as  they  should  seem  good,  was  held  by  Sir  J.  Romilly,  M.R.,  to 

give  the  trustees  an  option  to  invest  in  other  than  real  securiiies. 

Graham  v.  Patemo»ter,  10  W.  R.  209. 
,,      79,  n.  1,  afler  AUomey-Oenerul  v.  Potmm,  add  Dent  v.  AUcrqflt  10 

W.  R.  (M.  R.)  l!*4. 
„      86,  n.  S,  after  WilUajm  v.  Kerthaw,  add  Scott  v.  Forrieiall,  10  W.  R. 

(V.  C.  S.)  87. 
,,      86,  after  Bobinson  v.  Oeldardt  add  Jattneeji  v.  The  Attorneu-Oeneral, 

low.  R.  (M.R.)129. 
„      90,  8.  S3,/»r  ••  owner  "  read  "  devisee." 

„      99,  three  lines  from  the  top,/or  "  Geo.  II."  read  "  (leo.  III." 
„    110,  table  of  contents  of  section  3,  §  9,ybr  "  minister  "  read  "master." 
„    116,  first  marginiU  noie^  far  "  minister  "  read  "master." 
„    280,  marginal  note.ybr  •* met "  read  "not." 

„    8ie,  line  14  flrom  the  top,/or  "  Klia.  18.  s.  10,"  read  "  IS  Elia.  c.  10." 
„    818,  four  lines  ttom  the  bottom,/or  "  14  Elis.  c.  Ill,"  read  **  14  Eliz. 

c.  11." 
„    836,  seven  lines  fVom  the  bottom,/or  "  87  "  read  "  37." 
„    856,  n.  I,  for  "  20  k  21  Vict.  c.  21,"  read  "20  &  21  Vict.  c.  25." 
„    867,  n.  3,  add  Netceome  v.  Flowera,  7  Jur.  N.  8. 1268, 10  W.  R.  (M.R.)  26. 
„    397,  n.  1,  add  See  and  consider  Attomev- General  v.  Cooper,  10  W.  R. 

/y  c.  K  )  31. 
406,  n.  1,/or*"  21  &  22  Vict.  c.  61,"  read  "  21  &  22  Vict.  c.  71." 
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1.  It  is  proposed  in  this  work  to  consider  the  Law  object  of  the 
of  Charities  generally,  not  for  the  purpose  of  tracing 

it  to  its  earliest  origin  from  the  Roman  Law,  or  of 
indulging  in  antiquarian  research,  but  with  the  inten- 
tion of  affording  to  those  interested  in  the  working  of 
the  important  Acts  recently  passed  for  the  better  ad- 
ministration of  Charitable  Trusts,^  a  practical  and  con- 
cise summary  of  the  law  upon  that  subject. 

2.  As  compared  with  others,  that  particular  branch  PecaUanty 
of  Trusts  known  as  Charitable  Trusts  presents  many  Trusts. 
anomalies,  and  none  at  first  more  striking  than  the 
peculiar  favour  shown  by  the  Court  of  Chancery  in 
holding  gifts  to  charitable  purposes  to  be  good,  which, 

had  they  been  given  upon  ordinary  Trusts,  would  have 

>  16  &  17  Vict.  c.  137 ;  18  &  4  Vict.  c.  77  (Grammar  Sohooli 
19  Vict.  C.124 ;  23  &  24  Vict.  o.  Act)  ;  23  Vict.  c.  11  (The  En- 
134 ;  23  &  24  Vict.  c.  136  ;  8  &      dowed  Schools  Act,  1860). 
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been  void,  either  on  account  of  the  uncertainty  or 
failure  of  the  persons  or  objects  for  whom  they  were 
destined.  Again,  on  the  other  hand,  the  mode  in 
which  the  Legislature  has  interfered  by  9  Geo.  TI.  c.  36 
(commonly  called  the  Statute  of  Mortmain),  to  pre- 
vent gifts  or  sales  being  made  to  charities  of  anything 
savouring  of  realty,  except  in  the  manner  there  pre- 
scribed, and  the  strict  construction  which  that  Act  has 
received  in  our  courts  of  justice,  present  a  striking 
contrast  to  the  favour  which  charities  receive  when  the 
subject-matter  of  a  gift  consists  of  pure  personalty. 
The  cause  of     3    j^  must  howcvcr  bc  remembered  that  the  law  of 

such  pecu* 

liarity.  Charitable  Trusts,  independent  of  that  statute,  was 
principally  moulded  into  shape  by  ecclesiastical  tri- 
bunals, and  that  the  statute  was  the  work  of  a  Legis- 
lature in  which  the  lay  element  predominates,  and 
was  intended  to  arrest  what  was  declared  to  be  a  "pub- 
lic mischief,'^  which  "  bad  of  late  greatly  increased, 
by  many  large  and  improvident  alienations  or  dispo- 
sitions, made  by  languishing  and  dying  persons  and 
others,  to  uses  called  charitable  uses,  to  take  place 
after  their  deaths,  to  the  disherison  of  their  lawful 
heirs.'' 
Arrange-  4.    In  rcvicwiug  the  law  upon  this  subject,  it  is 

Work.  proposed  to  consider  (1)  what  constitutes  a  charitable 
use,  and  what  may  be  its  objects.  (2)  What  consti- 
tute superstitious  as  contradistinguished  from  chari- 
table uses.  (3)  What  regulations  the  policy  of  the 
law  prescribes  for  the  validity  of  gifts  and  other  dis- 
positions to  charitable  uses.  (4)  The  jurisdiction  over 
charities  of  different  kinds,  and  herein  of  the  powers 
and  duties  of  the  visitors  of  charities,     (5)  The  mode 
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of  procedure  in  cases  of  charitable  trusts  under  vari- 
ous jurisdictions^  and  herein  of  the  powers  conferred 
by  the  Legislature  on  the  Charity  Commissioners. 

(6)  The  construction  of  gifts  to  charities,  the  regula- 
tion of  chari^ties  by  schemes,  and  their  apportionment. 

(7)  The  powers  and  duties  of  trustees  in  the  admi- 
nistration and  management  of  the  estates  and  funds 
of  charities,  and  the  extent  of  remedy  against  the 
trustees  and  others,  in  cases  of  breaches  of  trust  com- 
mitted by  the  trustees.  (8)  As  to  the  election,  ap- 
pointment, and  removal  of  trustees  and  other  persons 
connected  with  eleemosynary  corporations  and  other 
charities.  (9)  As  to  the  Uability  of  property  given  to 
charities,  to  fiscal  and  other  burthens. 
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CHAPTER  I. 

AS     TO    WHAT    CONSTITUTES     A    CHARITABLE     USE, 
AND    WHAT    MAY    BE    ITS    OBJECTS. 
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mind   what    constitutes    a 
(Parity. 

4.  Decisions  as  to  what  are  cha* 

rities  within  the  statute  qf 
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poorer  classes. 

Gifts  whether  made  to  a  per- 
son individually  or  by  vir- 
tue of  his  qffice. 

Gifts  for  public  and  general 
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Except  when  not  derived  from 
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What  gifts  of  a  private  cha- 
racter are  not  charitable. 

21.  Gifts  of  a  general  and  ind^ 
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void,  as  contrary  to  public 
policy. 
Charitable  gifts  for  tJie  pur- 
poses of  Dissenters  not  void 
wdess  superstitious. 
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Definition         1.  The  term  Charity,  in  its  widest  sense,  denotes 

Charity.       all  the  good  aflFections  men  ought  to  hear  towards 

each  other  -,  in  its  most  restricted  and  common  sense, 

relief  to  the  poor.     In  neither  of  these  senses  is  it 
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employed  in  the  Court  of  Chancery,  for  there  its  sig-  chap.  i. 
nification  is  derived  chiefly  from  the  statute  of  43 
Elizabeth,  c,  4,  commonly  called  the  Statute  of  Cha« 
ritable  Us^,.  Those  objects  and  purposes  are  consi- 
dered charitable,  firstly,  which  that  statute  enume- 
rates; or,  secondly,  which  by  analogy  are  deemed 
within  its  spirit  and  intendment.* 

2.  The  charitable  objects  and  purposes  enumerated  ch«ritab]e 
by  the  statute  of  Elizabeth  are  as  follows: — "Relief  purposes ' 

'  _     .  -  ,  under  «tat. 

of  aged,  impotent,  and  poor  people;  mamtenance  of  iSEii^.  0.4. 
sick  and  maimed  soldiers  and  mariners;  schools  of 
learning,  free  schools,  and  schdiars  in  universities; 
repair  of  bridges,  ports,  havens,  causeways,  churches, 
sea-banks,  and  highways;  education  and  preferment 
of  orphans ;  relief,  stock,  or  maintenance  for  houses 
of  correction ;  marriages  of  poor  maids ;  supportation, 
aid,  and  help  of  young  tradesmen,  handicraftsmen,  and 
persons  decayed ;  relief  or  redemption  of  prisoners  or 
captives ;  aid  or  ease  of  any  poor  inhabitants  concern- 
ing payment  of  fifteens,  setting  out  of  soldiers,  and 
other  taxes/* 

3.  It  is  important  to  bear  in  mind  what  constitutes  J™^^^"|^f„ 
a  charity  under  the  two  heads  above  mentioned,  first,  ^"g^tRiI^l « 
because,  in  order  to  their  validity,  gifts  and  other  dis-  c***"^- 
positions  to  charitable  uses  must  be  made  according 
to  certain  regulations  which  the  law  does  not  prescribe 
in  other  cases,*  and  secondly,  because  the  Charitable 
Trusts  Act,  1853,  in  its  interpretation  clause,  says 
that  the  expression  'charity'  shall  mean  every  en- 
dowed foundation  and  institution  taking  or  to  take 

»  9  Ves.  405.  '  gee  Chap.  III. 
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Chap.  I. 


Decisions  as 
to  what  are 
charities 
within  the 
ttatate  of 
Elizabeth. 


Gifts  to  the 

Ijoor. 


effect  in  England  or  Wales,  and  coming  within  the 
meaning,  purview,  or  interpretation  of  the  statute  of 
43  Eliz.  c.  4,  or  as  to  which  or  the  administration  of 
the  revenues  or  property  whereof  the  Court  of  Chan- 
cery has  or  may  exercise  jurisdiction.^ 

4.  Without  going  through  a  long  list  of  cases,  it  is 
proposed  to  give,  by  way  of  illustration,  a  few  in- 
stances of  what  have  been  held — 1,  charities  coming 
within  the  statute  of  Elizabeth ;  2,  gifts  by  analogy 
deemed  within  the  spirit  and  intendment  of  that  sta- 
tute. 

5.  As  to  charities  coming  within  the  statute  of 
Elizabeth. — First  of  all  are  to  be  noticed  gifts  to  the 
poor;  thus,  a  gift  to  the  poor,  either  indefinitely,^  or 
of  a  particular -parish  or  place,*  or  workhouse,*  or 
maintained  in  an  hospital,^  or  emigrating  to  particu- 
lar colonies,*  has  been  held  to  be  charitable ;  so  also, 
where  there  was  a  bequest  to  a  parish  generally ,7  to 
the  masters  and  governors  of  an  hospital,®  to  the 
widows  and  orphans  of  a  parish,*  or  to  the  widows 


»  15  &  16  Vict.  c.  137,  8.  66. ; 
and  see  IS  &  19  Vict.c.  124,  s.  48. 

2  Attorney  -  General  y.  Fea- 
cocJc^  Eep.  t.  Finch  246;  At- 
torney'Qerieral  T.  Matthews,  2 
Ley.  167. 

3  Woodford  v.  Parhhwrst, 
Dake  70}  Attorney -General  v. 
Clarke,  Amb.  422;  BrUtow  v. 
Bristow,  5  Beav.  289 ;  Attorney^ 
General  ▼.  Bovill,  1  Ph.  762; 
Attorney- General  y.  Wilkineon, 
1  Beay.  370;  In  re  Lambeth 
CAart^tex,  22L.J.Ch.959.    At- 


torney-General V.   Blizard,   21 
Beay.  233. 

*  Attorney-General  v.  Vint, 
3  De  a.  &  S.  704. 

*  Corporation  of  Reading  y. 
Lane,  Duke  81. 

^  Barclay  T.Matkelyne,^i  Mr. 
N.  S.  1294. 

f  West  y.  Knight,  1  Ch.  Ca. 
184;  ChampiouY.  iSmi^,Duke81. 

^  Mayor  of  London*s  ease, 
Duke  83. 

*  Attorney- Generals,  Comber, 
2  S.  &  S.  93. 
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and  children  of  seamen  belonging  to  a  town/  it  has    chaiki. 
been  held  to  be  charitable;  for^  although  the  poor 
may  not  have  been  expressly  named^   it   has   been 
considered  that  they  were  meant  as  objects  of  the 
gift. 

6.  A  gift  to  "  poor  relations/^  ''  poor  kinsmen  and  ^j*J  p^' 
kinswomen/'  has   been   considered   as   a  charitable 

trusty  and  will^  when  the  gift  is  immediate^  be  con- 
fined to  such  of  the  relations  as  are  next  of  kin  within 
the  statute  of  Distributions  who  are  poor;^  and  poor 
relations  becoming  rich/  or  the  representatives  of  a 
deceased  poor  relation^  will  be' excluded.^ 

7.  And  where  a  gift  of  such  a  character  is  to  hav^XjiHd  not- 
a  perpetual  continuanoe^,^^though  it  would  be  void  it  logthenUe 
it  were  considered  as  an  ordinary  gift^  as  restricting  petoities. 
the  circulation  of  property  beyond  the  time  limited 

by  the  law,  it  will  be  supported  as  a  charity,  and  it 
will  be  extended  to  all  the  donor's  poor  relations,  the 
class  not  being  confined  to  those  coming  within  th6 
statute  of  Distributions.^  --"''^' 

8.  As  a  general  rule,  persons  receiving  parochial  H^e  as  to 
relief  are  not  entitled  to  the  benefit  of  a  charity  in-  ^IJJf^jf^f 
tended  for  the  poor.*    However,  in  Attomey^General 

*  PwoellY.Aliome^'Oeneral,      n.;  AHomey- General  v.  Price, 
3Mer.  48.  i6.  371. 

'  Ghtem  t.  Howard,  1  Bro.  C.  •  Attorney- Qeneral  t.  Price, 

C.31;  Brwuden  y.    Wooiredffe,  3  Atk.  110;   Attorney- General 

Amb.  507.  v.  Cl^wke,  Amb.  422 ;  Bishop  of 

*  3£ahm  t.  Savage,  1  S.  &  L.  Sereford  v.  Adams,  7  Yes.  324; 
III.  Attorney -General   t.   Corpora- 

*  lUd.  Hon  of  Exeter,  2  Kuss.  45,  S.  G. 

*  White  r.  White,  7  Ves.  423 ;  3  Russ.  396,  before  Lord  Lynd- 
Inae  r.  De  Friez^  17  Yes.  373  hurst ;    Attorney  •  General     ▼. 

B^andreih,  1  Y.  &  C.  C.  C.  200. 
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V.  Corporation  of  Exeter,^  when  it  was  heard  by  Lord 
Eldon  (previous  to  its  coining  before  Lord  Lyndhurst), 
his  Eordship,  without  finally,  prnnoundng  anj Judg- 
raent,  threw  some  doubts  upon  the  rule.  It  has  how- 
ever been  adhered  to,  and  the  reasons  upon  which  it 
is  founded  have  been  well  stated  by  Lord  Langdale, 
who,  in  allusion  to  gifts  for  the  benefit  of  the  poor, 
observed,  '*  In  such  cases  it  was  never  intended  that 
the  charity  should  directly  benefit  the  rich,  although 
it  is  true,  that  in  no  way  can  benefit  be  conferred 
upon  the  poor  without  at  the  same  time,  to  a  certain 
extent,  relieving  the  rich,  either  as  to  their  legal  duty 
or  their  moral  obligations.  In  some  of  the  cases, 
the  charity  funds  had  been  applied  in  aid  of  the  poor- 
rates,  and  by  this  mode,  in  relief  of  those  who  were 
bound  by  law  to  pay  them,  and  the  Court  thought  it 
necessary  to  prevent  such  an  abuse.  If  an  additional 
gift  were  made  to  poor  persons  who  received  relief 
firom  the  parish,  there  might  be  no  objection  to  such 
additional  gift ;  but  in  some  cases  which  have  come 
before  the  Court,  charitable  funds  of  this  description 
have  been  so  applied,  that  the  poor  have  received 
merely  parish  relief,  and  no  additional  assistance  has 
been  afforded  them  :  it  was  to  prevent  this  abuse  that 
the  Court  thought  right  to  give  the  charity  funds  to 
persons  who,  but  for  such  gift,  would  have  received 
no  charitable  assistance  ;^' ^  and  in  Attorney-Gene- 
ral v.  Bovill,^  Lord  Cottenham  considered  himself 
bound  by  the  rule;  but, he  said,  that  if  he  had  not 
the  decisions  to  contend  with,  it  appeared  to  hira. 


1  See  2  Bu88.  63,  54. 

'  Per  Lord  Langdale,  M.B  |  in 


TheAHorn^-Oeneraly.  WUhn- 
son,  1  Beay.  878. 
»  1  Ph.  768, 
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witb  respect  to  that  particular  case,  that  the  course  chap.  i. 
would  be  to  select  proper  objects  of  the  charity, 
without  regard  to  whether  it  would  operate  to  the 
relief  of  the  poor-rates  or  not,  for  either  directly  ' 
or  indirectly  it  must  so  operate  in  whatever  manner  i 
the  funds  might  be  applied.  In  a  recent  case,  under 
the  powers  of  an  Act  of  Parliament,  assented  to  by 
the  Crown,  as  Lord  of  the  Manor,  and  by  the  Com- 
moners, King  Geoj^e  III.  granted  to  the  vestry  of 
Richmond  one  part  of  a  common  for  a  workhouse 
and  cemetery,  and  another  part  "in  trust  for  the 
employment  and  support  of  the  poor  of  the  said  pa- 
risk.*'  Part  of  the  lands  were  let  on  building  leases. 
It  was  held  by  Sir  John  Bomilly,  M.R.,  upon  the 
ooustruction  of  the  Act  and  grant,  that,  although 
this  was  a  charity,  the  income  might  properly  be  ap- 
plied in  aid  of  the  poor-rates,  and  so  in  relief  of  the 
parish.^ 

9.  Gifts  for  the  advancement  of  learning,  as  foroiftsfor 

the  advance* 

the  benefit  and  advancement  and  propagation  of  edu-  meat  or 

learning. 

cation  and  learning  in  every  part  of  the  world  ;^  or  to 
build  or  erect  a  school,  or  free  grammar-school;^ 
even  a  school  for  the  sons  of  gentlemen  ;^  or  to  main- 
tain a  schoolmaster;^  or  to  the  masters  and  fellows 
of  a  college  ;^  or  for  the  foundation  of  a  scholarship,'^ 

'  Aitomttf' General  Y.Blixard,  *  Attorney- General  r.  Sari  of 

21  BeAT.  238.  Lonsdale,  1  Sim.  109. 

-  Whicker  t.  Hwme,  1  De  Q^.,  '  ffynshaw  t.  the  Corporation 

Mac.  A  QoTd.  606;  7  Ho.  Lo.  of  Morpeth,  Duke  69. 

C^,  X24w  *  Plate  v.  St.  John*a  CoUege, 

'   Caae     of     Rngby     School,  Duke  77. 

Duke  80  ;    OibhoneT,  Malty ard  '  Rex  v.  Newman,  1  Ley.  244. 
Popfa.  6. 
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chxp.  I.    fellowship,^  or  lectureship,*  in  a  college  at  one  of  the 
universities,  have  been  held  to  be  charitable  within  the 
intent  of  the  statute.' 
^d^w  and       ^^'  ^^*®  *^  ^^'^  widows  and  children  of  seamen  at 
orphans.      ^  particular  port;*  to  the  widow  and  orphans  of  a 
parish;'  and  to  ^'twenty  aged  widows  and  spinsters'^ 
of  a  parish,*  have  been  held  to  be  charitable  J 
dettSJ,°/tc.      11«  A  legacy  for  releasing  debtors,  and  for  old  de- 
cayed tradesmen,  also  comes  within  the  Act.^ 
lo'^^t^^sto*"      ^^'  ^^  "^*y  ^®^*  notice  gifts  by  analogy  deemed 
Mbtuf^*"*   within  the  spirit  and  intendment  of  the  statute  of 

Elizabeth. 
i!iTOcem^^  13.  Gifts  for  the  advancement  of  religion,  or  con- 
of  religion,  nccted  with  religious  services  or  places,  are  charitable, 
as  bequests  for  the  good,'  or  reparation,  or  furniture, 
or  ornaments,  of  a  parish  church  ;^^  or  to  a  minister 
for  preaching  ;^^  for  a  pension  for  a  perpetual  curate  ;^^ 

^  Ccue  of  Jesu8  College^  Duke  Painters  Company y  2  Cox  51  ; 

78.  Attorney 'General  t.  The  Iron- 

*  Attorney '  Chneral    t.    the  monyert' Company, 2M..&K.b7 6. 
Margaret   and    Hegitte  Profee-  »  Winyfield's  ease,  Duke  80. 
tors  in  Cambridge,  1  Vem.  65.  ^®  Attorney- General y.  Super, 

*  See  The  case  of  Chrisfs  Col-  2  P.  Wins.  125 ;  Attorney- Oe- 
lege,  Cambridge^  1  BUckst.  90,  neral  v.  Vivian,  1  Russ.  226. 
S.  C.  1  Eden  10,  Amb.  351;  At-  In  re  the  Estate  of  the  Church 
toruey-Oen.  y.Whorwood,!  Yea.  qf  Donington-on-Baine,  6  Jur. 
537  i  Porter's  case,  1  Rep.  25  b.  N.  S.  290. 

*  PoweUY,  Attorney-General,  "  G^5oiwT.lfa/^are2,Poph. 
3  Mer.  48.  6;    Pemher    v.   Inhabitants   of 

*  Attorney- General  v.  Com-  Knighton,  Duke  82,  381,  Poph. 
her,  2  S.  &  S.  93.  139 ;  Penstred  y.  Payer,  Duke 

*  Thompson  y. Corky,  27  Bea?.  82, 1  Eq.  Ca.  Ab.  95,  pi.  3 ;  see 
649.  howeyer  the  obseryations  of  Sir 

7  See  also  SusseU  y.  Kellett,      T.  Moore,  Duke  131,  132. 
3  Sm.  &  Oiflf.  264  "  Attorney-  General  r. Parker, 

»  Attorney  -  General    y.    The      1  Ves.  43, 14  Ves.  7. 
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for  nnbeueficed  curates;^  augmentations  by  ecclesias-  chap,  i. 
tical  persons  to  small  vicarages  and  curacies  ;2  be- 
quests to  Queen  Anne's  bounty;'  for  the  advance- 
ment of  Christianity  among  infidels  ;^  for  the  distri- 
butiou  of  Bibles  and  other  religious  books  and  tracts.^ 
A  bequest  of  a  legacy  to  trustees  ^'  upon  trust  to  pay^ 
divide^  or  dispose  thereof,  unto  or  for  the  benefit  or 
advancement  of  such  societies,  subscriptions,  or  pur- 
poses, having  regard  to  the  glory  of  God,  in  the  spiri- 
tual welfare  of  his  creatures,  as  they  shall  in  their 
discretion  see  fit,''  was  held  to  be  a  gift  for  religious 
purposes,  and  restricted  to  those  purposes.^  So  also 
a  bequest  for  keeping  the  chimes  of  a  church  in  re- 
pair, and  for  payment  of  the  singers,^  or  for  keeping 
up  an  organ  and  as  a  stipend  for  the  organist.® 

14.  Trusts  for  maintaining  and  keeping  in  repair  ab  to  trusts 
the  vault  or  tomb  of  the  donor  are  it  seems  not  chari-  otu^u, 
table,^  but  the  cases  are  not  clear  upon  the  subject.  ^ 
It  seems,  however,  that  when  the  vault  is  to  be  used 

^  Ftmmn^on    y.   Buckley,    6  ^  Turnery.  Ogden,lCk)xSlG. 

Hare  453.  "  Aitomey- General   y.  Oaka- 

'  JMomeyrOeneral  ▼.  Brere-  wr,  1  Ves.  535,  in  which  case 

tony  2  Tes.  426.  however  Lord  Hardwicke  held 

*  WidmoreY.Woodroffe,AxDb.  an  annoitj  to  choristers  of  a  pa- 
636,  S.  O.  1  Bro.  C.  C.  13  n. ;  rochial  church  not  to  be  a  cha- 
JGddi^an  y.  Cliikerow,  S  Yes.  ritabld  use. 

784.  •  Mastersy.  Matters,  1  P.  Wms. 

*  Attorney-General  t.  City  of  422,  423  n.  1;  Durour  v.  Mot- 
lowioisl  Ves.  Jun.  243,  3Bro.  teux,  1  Ves.  320;  Mitford  y. 
C  C.  171.  Reynolds,  1  Ph.  185,  198 ;  WiU 

^  A  tlomey-Oeneral  ▼.  Stepney,  lis  v.  Brown,  2  Jur.  987  ;  Adnam 

10  Ves.  22.  ▼.  Cole,  6  Beav.  353 ;  Zloyd  v. 

*  Tonmtend  v.  CaruSf  3  Hare,  Lloyd,  2  Sim.  N.  S.  255 ;  Mellick 
267;  see  Powerseowrt  y.  Powers-  y.The  Bresident,  etc.,  of  The  Asy 
eomi,  1  Moll.  616.  Itm,  Jao.  180. 
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Chap.  I.    for  the  interment  of  the  famUy  of  the  donor,  the  gift 
may  be  held  to  be  charitable.^ 
S^fit^oV^*      15.  Gifts  for  the  benefit  of  the  poorer  classes,  though 
dM^r*^'    not  strictly  within  the  statute,  are  by  analogy  deemed 
within  its  spirit.    Thus  a  bequest  for  letting  out  land 
to  the  poor  at  a  low  rent,*  for  the  increase  and  en- 
couragement of  good  servants,'  or  for  deserving  lite- 
rary men  who  have  not  been  successful,*  have  been 
held  to  be  charitable. 
SM^mMieto      ^^'  '^^  question  whether  a  bequest  is  charitable 
di?fSy°or  ^^  ^^^'  ^*y  *^^^  ^P^^  *^®  point  whether  it  is  made 
hfsoffl^*!**^  to  a  person  as  an  individual,  or  merely  by  virtue  of 
his  oflSce.     Thus  in  Thornton  v.  Wilson,^  a  testator 
devised  landjbo  "  the  then  minister  of  the  Roman 
Catholic  Chapel  at  Lawkland,  and  his  successors  mi- 
nisters of  the  same  chapel  for  ever,  as  an  addition  to 
his  stipend  at  such  chapel.^'     He  gave  and  devised 
to  "  Thomas  Wilkinson,  minister  of  the  Roman  Ca- 
tholic Chapel  at  Kendal,  and  to  his  successors  for 
ever'*  other  estates.     He  devised  to  the  oflSciating 
minister  of  the  said  Roman  Catholic  Chapel  at  Ken- 
dal, "for  and  during  the  term  of  seven  years  next 
after  his  decease,^'  the  rents  and  profits  of  other  lands. 
It  was  held  by  Sir  R.  T.  Kindersley,  V.C.,  that  these, 
devises  were  intended  for  the  benefit  of  the  church,  and 
not  of  the  individual  donees  personally,  and  were  void. 
In  another  branch  of  the  same  case,  there  was  a 

^  Oravenor  t.  HaUum,  Amb.  •  Loacombe   t.   WitUringkam, 

643 ;  Doe  d.  Thompson  v.  PU-  13  Beav.  87. 

cher,  3  Mau.  &  S.  407,  2  Marsh.  *  Thompson  ▼.    Thompson,  1 

61»  6  Taunt.  859.  Coll.  395. 

»  Crafion  v.    FrUh,   16  Jur.  »  3  Drew.  246. 
737;  20L.J.  (N.S.)Cli.  198. 
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bequest,  subject  to  a  term  of  seven  years,  of  the  sur-  chap.  i. 
plus  money  to  arise  from  the  sale  of  real  estate^  '^  to 
the  then  minister  of  the  Roman  Catholic  Church  at 
Kendal."  Sir  R.  T.  Kindersley,  V.C.,  held  that  the 
bequest  was  charitable  as  being  intended  for  the  be- 
nefit, not  of  an  individual,  but  of  the  person  who 
might  happen  to  fill  the  office  of  minister,  and  that 
the  bequest  was  therefore  void.^  The  fact,  however, 
that  a  bequest  is  made  to  a  minister  of  religion,  though 
accompanied  by  the  expression  of  a  wish  that  he  should 
apply  it  generally  for  the  benefit  of  others,  will  not  on 
that  account  only  render  the  gift  charitable.^ 

17.  Gifts  for  public  and  general  purposes,  although  Gift*  for 
beneficial  to  the  rich  as  well  as  the  poor,  are  held  to  general  pur- 
be  charitable  within  the  intent  of  the  statute  of  Eliza- 
beth. ^  It  is  not  material  that  the  particular  public  or 
general  purpose  is  not  expressed  in  the  statute  of 
Elizabeth,  all  other  legal  public  or  general  purposes 
being  within  the  equity  of  that  statute.     Thus  a  gift 
to  maintain  a  preaching  minister;  a  gift  to  build  a 
sessions-house  for  a  county ;  a  gift  by  Parliament  of 
a  duty  on  coal  imported  into  London,  for  the  purpose 
of  rebuilding  St.  Paulas  Church  after  the  Fire  in  Lon- 
.don;  have  all  been  held  charitable  uses  within  the 
equity  of  the  statute  of  Elizabeth.*     So  funds  derived 
from  the  gift  of  the  Crown,  or  the  gift  of  the  Legisla-        \ 
ture,  or  from  private  gift,  for^ving,  lighting,  clean-         \ 
sing,  and  improving  a  town,  are  within  the  equity  of 

>  4  Drew.  350.  v.  Bishop  of  Durham^  9  Ves.  399,  ' 

s  Doe  d.  Pkiliips,  t.  AlcMdffe,      10  lb.  522. 
4  T.  B.  264 ;  Doe  d.  Toone  ▼.  '  Per  Sir  John  Leach  in  At- 

CopeatakCy  6  East  32S ;  Morice      tomey-Qeneral  y.  Heelit^  2  S.  & 

S,  76. 
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Chap.  I.  the  statute  of  Elizabeth^  and  are  to  be  admiDistered 
as  charitable  funds  ;^  so  a  gift  to  bring  spring- water 
for  the  inhabitants  of  a  town;^  to  build  a  sessions- 
house  or  house  of  correction ;  *  for  the  repair  of  high- 
ways;*  for  a  life-boat;^  for  a  botanical  garden  for  the 
public  benefit;*  for  an  institution  for  investigating, 
studying,  and,  without  charge  beyond  immediate  ex- 
penses, endeavouring  to  cure,  maladies,  distempers^ 
and  injuries  any  quadrupeds  or  birds  useful  to  man 
may  be  found  subject  to.^  So  a  gift  to  an  institution, 
as  the  British  Museum,  established  by  the  Legislature 
for  the  collection  and  preservation  of  objects  of  science 
and  of  art,  and  intended  for  public  improvement.^  A 
gift  by  the  testator  of  '^  the  remainder  of  his  property 
to  the  Government  of  Bengal,  to  be  applied  to  chari- 
table, beneficial,  and  public  works,  at  and  in  the  city 
of  Dacca,  in  Bengal,  for  the  exclusive  benefit  of  the 
native  inhabitants,  in  such  manner  as  they  and  the 
Government  might  regard  to  be  most  conducive  to 
that  end,^^  was  held  a  good  charitable  bequest;*  so  a 
bequest  of  residue  "  to  the  Queen^s  Chancellor  of  the 
Exchequer  for  the  time  being,  and  to  be  by  him  ap- 
propriated to  the  benefit  and  advantage  of  my  beloved 

^  Per  Sir  John  Leach  in  AU  ^  Johruton  y.  Suxtnn^  3  Madd. 

tomey- General  r.  Heelia,  2  S.  &  467. 

S.  77;  and  Bee  Howee  v.  Chap-  •  Toumley  v.  Bedwell,  6  Vea. 

man,  4  Yee.  542 ;  Attomof-Oe-  194. 

'neral  v.  Heelie,  2  S.  &  S.  67,  76,  '  The  University  of  London  y, 

77.  Yarrow,  23  Beav.  159 ;  IBe O. 

>  Jones Y,  Williams,  Amh.GSl.  and  Jo.  72. 

»  Duke  109, 186.  ^  The  Trustees  of  the  British 

*  Eltham  Polish  y.  Warreyn^  Museum  v.  White,  2  S.  &  S.  594. 

Duke  67 ;  CoUison's  Case,  Hob.  •  mtfbrd  t.  Reynolds,  1  Ph. 

136.  186. 
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oooDtry  Great  Britain,^'  was  held  a  good  charity  be-  okap^  i. 
qaest;^  and  a  gift  of  property  '^for  the  discharge  of 
the  tax  of  the  Commonalty  of  G.  to  King  Henry  YII. 
and  his  snccessors^  henceforth  to  be  granted/'  was 
held  to  be  charitable.^  It  seems  that  a  gift  towards 
payment  of  the  National  Debt  would  be  considered  a 
charitable  gift." 

18.  In  all  these  cases,  whether  the  source  from  f?««[<»  of 
which  the  funds  are  derived  is  supplied  &om  the  gift  ^^'> 
of  the  Crown^  or  from  the  gill  of  the  Legislature,  or         \ 
fix>m  private  gift,  for  any  legal   public   or  general         - 
purpose,  they  are  charitable  funds  to  be  administered    l  / 
by  Courts  of  Equity.* 

19.  But  where  an  Act  of  Parliament  passes  for  except  when 

■■■    -^  . .  ^         •  ^  ^  ^     ^  not  aeriTed 

paving,  bghting,  cleansing,  and  improving   a  town,  from  bounty 
the  funds  so  raised  being  in  no  sense  derived  from 
bounty  or  charity  in  the  most  extensive  sense  of  that 
word,  they  are  not  charitable  funds  to  be  administered 
in  a  Court  of  Equity.^ 

20.  Devises  or  bequests  for  private  charities,^  or  to  what  ^^ 
found  a  private  museum,^  or  to  distribute  rents  and  chwacJr* 

not  chari- 

1  yigJUingtUe  y.  Otmlbum,  2  Skrewahwry,  6  Bear.  220;   AU  ^^^^' 

Ph.  594;  affinning  the  deouion  tomey-Qenercd  t.  Eastlaie,  II 

of  Sir  Junes  Wigram,  Y.G.  5  Hare  205  ;   Attomey-Oeneral  t. 

Hare  484.  Brownj  1  Swanst.  297. 

•  AU&f7tey-Generalr,Btuhby,  >  2  S.  &  S.  77,    per  Sir  J. 
24  Bear.  290.  Leach,  Y.G. 

»  See  I%elluson  v.  Woodford,  «  Ommaney  v,  BtUcher,  1  T. 

4  Yes.  235,  298,  310,  343 ;  New-  &  B.  260,  etc. ;  vide  Kendall  y. 

iand  T.  AUarmey-  General,  3  Mer.  Ghranger,  5  Bear.  303. 

^S^;  Trustees  of  the  British  Mu-  T  Thomson    v.     Shakespeare, 

aewm  t.  White,  2  S.  &  S.  596.  Johne.  612, 1  De  Gex  F.  &  Jo. ; 

*  AttameyOeneral  v.  Heelis,  Came  v.  Lonff,  4t  Jur.  N.  S.  474, 
2  S.  &  S.  76 ;  and  see  Attorney-  6  lb.  639. 

Oeneral     r.      Corporation     of 


16  CHARITABLE    USES. 

chak  I.    profits  annually  amongst  certain  families  according  to 
their  circumstances,^  or  to  a  chartered  Company  of 
London  to  increase  the  stock  of  com  they  were  com- 
pelled to  keep,^  are  not  charitable  within  the  meaning 
of  the  statute  of  Elizabeth. 
^^^t^md      ^^'  ^S^^^f  bequests  of  an  indefinite  and  general 
ohiSSSt^     character,  for  purposes  of  benevolence  or  general  libe- 
tobi?*"'     ^^^^7>  without  the  mention  of  specific  objects  are,  as 

we  shall  hereafter  see,  not  considered  charitable.* 
^T*?Sri.  ^^'  ^^^^^  bequests,  apparently  charitable,  will  be 
wn&S^*  to"  ^^^^  ^^^^  ^^  contrary  to  the  policy  of  the  law.  Thus, 
Sjg^;^^^ although  by  the  statute  of  Elizabeth,  "relief  or  re- 
demption of  prisoners  '^  is  mentioned  as  a  charitable 
purpose,  nevertheless,  in  a  recent  case,  where  a  testator 
bequeathed  £5000  to  be  applied  in  purchasing  the 
discharge  of  persons  committed  to  prison  for  non- 
payment of  fines  under  the  Game  Laws,  it  was  held 
by  Sir  J.  Romilly,  M.R.,  that  the  legacy  was  void,  as 
being  contrary  to  public  policy.*  Again,  in  another 
case,  where  a  bequest  was  made  "  towards  the  po- 
litical  restoration  of  the  Jews  to  Jerusalem  and  to 
their  own  land/'  it  was  held  by  Sir  J.  L.  Knight 
Bruce,  V.C,  that  the  bequest  was  not  of  a  charity 
legacy,  but  was  void.  "  If  it  could,"  said  his  Honour, 
"  be  understood  to  mean  anything,  it  was  to  create  a 
revolution  in  a  friendly  country.  Jews  might  at  pre- 
sent reside  in  Jerusalem ;  and  if  the  acquisition  of 
political  power  by  them  was  intended,  the  promotion 

^  LOey  V  Hey,  1  Hare  580.  »  Chap.  VI. 

»  Attorney' General  v.  Hoiber^  *  Thrfiipp  t.  CoUett^  26  Bear. 

dashers^  Company,  I  My.  &  E.  125. 
420. 
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of  such  an  object  would  not  be  consistent  with  our    chap.  i. 
amicable  relations  with  the  Sublime  Porte."^ 

23.  It  will  be  seen  in  the  next  Chapter  that  chari-  ^<^J^,"4, 
table  gifts  for  the  purposes  of  persons  or  sects  dis-  gj^JSJ^'^ 
seuting  from  the  established  church,  are  not  merely  J^^J^go. 
on  that  account  invalid,  unless  they  have  been  made  pe"ti^'o"»- 
to  what  are  called  "  superstitious  uses/^  a  term  which 
the  legislation  of  this  country  since  the  passing  of  the 
Toleration  Act*  has  gradually  reduced  to  moderate, 
and  it  may  be  added,  reasonable  limits. 

>  HabenKw^  y.  Vardan,  4  De  O.  &  Sm.  467. 
«  1  Wm.  &  Mary,  c.  18. 
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CHAPTER  II. 

WHAT   CONSTITUTE     SUPERSTITIOUS,     AS    CONTRADIS- 
TINGUISHED   FROM    CHARITABLE    USES. 
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tioususes. 
8.  Persons  formerly   obnoxious 
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cational purposes  of  Protes- 
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cational purposes  of  Roman 
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Definition  of 
sapersti- 
tioQB  use. 


1.  Having  examined  what  is  a  charitable  use,  we 
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may  next  briefly  notice  what  constitutes^  or  in  most   cfHA».  ii. 
cases  it  might  be  more  correctly  said^  constituted^  a 
superstitious  *uBe.     It  has  been  defined  generally  to 
be  "  one  wbich  has  for  its  object  the  propagation  of 
the  rites  of  a  religion  not  tolerated  by  the  law/^^ 

2.  The  law  relating  to  superstitious  uses^  depends  ongin  of  the 
partly  upon  the  Common  Law  and  partly  upon  statutes,  pentition's 
The  King,  it  has  been  laid  down,  "is  by  the  Common  '*^" 
Law  obliged,  and  for  that  purpose  entrusted  and  em- 
powered, to  see  that  nothing  be  done  to  the  disherison 
of  the  Crown,  or  the  propagation  of  a  false  religion/^^ 
There  is  no  statute  makiog  superstitious  uses  void 
generally?  The  statutes  relating  to  superstitious  uses 
are  23  Hen.  VIII.  c.  10, 1  Ed.  VL  c.  14,  and  1  Geo.  I. 
c.  50.  By  23  Hen.  VIIL  c.  10,  assurances  and  trusts 
of  land  to  the  use  of  parish  churches,  chapels^  etc.,  or 
to  uses  to  have  obits  perpetual,  or  a  continual  service 
of  a  priest  for  ever,  or  for  sixty  or  eighty  years,  after 
1st  March,  1531-2,  are  declared  void  for  any  term  ex- 
ceeding  twenty  years.  But  there  is  a  saving  in  favour 
of  certain  cities  and  towns  corporate.  1  Ed.  YL  c.  14 
vests  in  the  Crown  certain  free  chapels  and  chantries 
and  lands  and  hereditaments  thereto  belonging  or  given 
for  finding  a  priest,*  lands  given  for  terms  of  years 
as  to  such  terms,^  and  lands  and  other  hereditaments 
given  or  appointed  "  to  the  finding  or  maintenance  of 
any  amuversary  or  obit,  or  other  like  thing,  intent  or 
purpose,  or  of  any  light  or  lamp,  in  any  church  or 

»  Boyle  on  the  Law  of  Cha-  »  Per  SirW.  Grant,  M.R.495, 

riticB,  242.  7  Ves.  495. 

*  Sex  T.  ForHnffton,  1  Salk.  *  Sec.  2. 

162.  *  Sees.  3,  4. 
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CHAg.  u.   chapiel,  to  have  continuance  for  ever/'  and  where  part 
of  the  revenue  of  any  lands  or  hereditaments  has  been 
given  or  appointed  for  such  purposes^  then  such  part  is 
vested  in  the  King^  his  heirs  and  successors.^    1  Geo.  I. 
c.  50^  is  not  folly  stated  in  the  statutes  at  large^  but 
its  effect  is  shortly  expressed  thus : — An  act  for  ap- 
pointing commissioners  to  inquire  {inter  alia)  of  es- 
tates given  to  superstitious  uses  in  order  to  raise 
money  out  of  them  for  use  of  the  public. 
m2ri??J°'"      ^'  ^^^  persons  who,  differing  from  the  established 
fhTuw  oV    religion,  were  obnoxious  to  the  law  against  suporsti- 
SitioS?*'"    tious  uses,  may  be  divided  into  three  classes : — 1 .  Pro- 
""•  testaut  Dissenters ;  2.  Roman  Catholics ;  and  3,  Jews. 

Gifts  to  the       4.  With  regard  to  Protestant  Dissenters,  formerly 

rebgioufl  and  °  'J 

*t"°*M8°Sf  S^  ^^  favour  of  their  places  of  worship,  ministers, 
Diweiuw    ^^  schools,  would  havc  been  invalid,  as  being  super- 
stitious, i.  €,  as  tending  to  disseminate  doctrines  con- 
trary to  those  of  the  established  religion, 
^w^'- °"      5*  ^  well-known  instance  of  this  is  to  be  met  with 
b!^S!!^^'    in  the  case  of  Attorney-General  v.  Baxter,^  decided  in 
Trinity  Term,  1684.    There  a  beneficed  clergyman  by 
his  Will  bequeathed  £600  to  the  celebrated   Mr. 
Baxter,  to  be  distributed  by  him  amongst  sixty  piotLS 
ejected  ministers,  and  added  that  he  did  not  give  it  to 
them  for  the  sake  of  their  nonconformity,  but  because 
he  knew  many  of  them  to  be  pious  and  good  men, 
and  in  great  want.     Ha  also  gave  Mr.  Baxter  £20, 
and  £20  more  to  be  laid  out  in  a  book  of  his,  entitled 
'Baxter's  Call  to  the  Unconverted.'     Lord  Keeper 
North  held  that  this  was  a  superstitious  use,  and 
void  j  but  considering  that  there  was  in  the  bequest 
>  SecB.  5,  6.  «  1  Vera.  248 ;  1  Eq.  Cas.  Ab.  96,  pi.  9, 
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an  intention  in  favour  of  charity,  decreed  it  in  favour  chat,  ii. 
of  the  maintenance  of  a  chaplain  at  Chelsea  Hospital. 
This  decision  was  reversed  on  a  rehearing  in  Trinity 
Term,  1689,  nam,  Attorney-General  v.  Huffhes,^  and 
the  money  remaining  in  Court  was  ordered  to  be  paid 
to  Mr.  Baxter.  Lord  Hardwicke,  in  his  note-book, 
says,  however,  that  the  reversal  proceeded,  not  upon 
anything  contradicting  the  general  principle  reported 
to  have  been  stated,  but  because  it  really  was  a  legacy 
to  sixty  particular  ejected  ministers  to  be  named  by 
Baxter^  and  as  if  it  were  a  legacy  to  those  sixty  in- 
dividuals.^ 

It  will  however  be  observed  that  the  first  decision 
'm  Attorney 'General  Y.  Baxter  yf2A  before  the  Revolu- 
tion of  1688,  and  that  its  reversal  was  after  that 
event,  and  moreover,  after  the  passing  of  the  Tolera- 
tion Act,'  which,  as  we  shall  hereafter  see,  rendered 
such  a  bequest  in  favour  of  Dissenters  valid.^ 

6.  With  regard  to  Roman  Catholics,  bequests  for  Gifts  to  the 
the  maintenance  of  Roman  Catholic  monasteries  or  edu^uon^'i 
other  establishments  at  home  or  abroad,^  for  the  pur-  Roman  ca- 
pose  of  maintaining  Roman  Catholic  priests,*  to  be 
applied  to  such  purposes  as  a  superior  of  a  nunnery 
or  her  successor  should  judge  most  expedient,*^  have 
been  held  void.  So  gifts  for  masses,  or  prayers  for 
a  person's  soul,^  or  for  disseminating  Roman  Catholic 

»  2  Vem.  105.  2\ern.  266. 

*  See  7  VcB.  76.  ^  Smart  Y,Prvjean,eYe8. 560. 
»  1  Will.  &  Maiy,  c.  18.  »  See  Adams  t.  Zambert,  4 

*  See  also  JFAoncood  y.  Uni-  Co.  529,  and  cases  there  cited  j 
r«r<%  CoUegey  1  Ves.  537.  Attorney-  General   v.    FUhmon- 

*  be  Oarcian  v.  Lawson,  4  gers*  Company^  2  Beav.  151,  5 
Ves.  433  n.  My.  &  Cr.  11. 

^  Gates    T.   JoneSf    cited    in 


tholicB. 
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Chat.  II. 


Oifta  to  the 
religious 
and  educa- 
tional pur- 
poses of 
Jews. 


Protestant 
Dissenters 
relieTed 


doctrines,  either  by  the  education  of  poor  scholars 
or  the  children  of  the  poor,^  by  maintaining  a  Roman 
Catholic  priest/  or  by  publication  of  a  treatise  incul- 
cating the  doctrine  of  the  absolute  and  inalienable 
supremacy  of  the  Pope  in  ecclesiastical  matters,* 
have  been  held  to  be  invalid. 

7.  The  Jewish  religion,  being  as  Lord  Hardwicke 
observed*  in  contradiction  to  the  Christian  religion, 
which  is  part  of  the  law  of  the  land,  he  held  that  a 
bequest  for  the  maintenance  of  a  Jesiba,  or  an  assembly 
for  reading  the  Jewish  law  and  advancing  the  Jewish 
religion,  was  invalid,  although  he  said  that  bequests 
for  poor  persons  of  that  religon  were  good.*' 

In  the  case  of  Straus  v.  Goldsmid,^  a  testator  be- 
queathed the  interest  of  one-third  of  his  residuary 
personal  estate  to  be  "  every  year,  on  the  eve  of  the 
Passover,  distributed  at  least  among  ten  worthy  men 
who  have  wives  and  children,  among  whom  there 
ought  to  be  some  learned  men,  to  purchase  meat  and 
wine  fit  for  the  service  of  the  two  nights  of  Passover." 
Sir  L.  Shadwell,  V.C,  held  that  the  bequest,  being 
intended  to  enable  persons  professing  the  Jewish  re- 
ligion to  observe  its  rites,  was  good. 

8.  The  persons  first  relieved  from  the  operation  of 
the  law   against  superstitious  uses  were  Protestant 


1  Crofts  V.  Evetts,  Mo.  784 ; 
Attorney- General  v.  PowerJ^ 
Ball  &  B.  146  ;  Cary  v.  Abbott, 
7  Ves.  490. 

'  Attorney' General  ▼.  Todd, 
1  Keen  803. 

•  De  Themmines  v.  De  Bonne' 


V.  Hartley,  14  Jur.  683. 

<  2  Swanst.  490. 

*  De  Costa  v.  De  Paz,  2 
Swnnst.  n.  487,  489  j  S.  C.  1 
Amb.  228;  1  Dick.  258;  and 
Bee  Isaac  T,  Ootnpertz,  7  Ves.  61, 
cited. 


vol,  5  Ru88.  288 ;  see  also  Briyys  «  8  Sim.  614. 
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Dissenters,  for  by  the  Toleration  Act  (1  Will.  &  ohap^u. 
Mary,  c.  18),  which  was  passed  in  1688,  and  by  cer-  ^'^Jj^, 
tain  subsequent  statutes,^  the  schools  and  places  for  v^^^^^^ 
rtUgious  worship y  education,  and  charitable  purposes  of 
Protestant  Dissenters  were  exempted  from  the  opera- 
tion of  certain  penal  and  disabling  laws  to  which 
they  were  previously  liable. 

9.  Subsequently  to  the  Toleration  Act,  charitable  nedaiona 

^  •'  '  with  regard 

bequests  in  favour  of  schools,  chapels,  and  preachers  Jj^^'gjf " 
of  various  denominations  of  Dissenters,  such  as  Qua-  "«*»*?"' 

'  chanties 

kers.  Baptists,  and  Irvingites,  have  been  held  valid.*  T^feration 
So  likewise  a  bequest  to  Unitarian  chapels  has  been  ^*'*- 
held  good,'  for  although  persons  denying  the  Trinity 
were  expressly  excluded  from  the  protection  of  the 
Toleration  Act,*  that  clause  was  repealed  by  a  subse- 
quent Act.^ 

10.  Afterwards  Roman  Catholics  were  placed  upon  cJJJSScb 
the  same  footing  as  Protestant  Dissenters,  by  2  &  3  £[jJe^t^"ting 
WiU.  IV.  c.  115  [15  August,  1832],  intituled,  "An  JJ^^^^^f" 
Act  for  the  better  securing  the  charitable  donations  •®'^*«"- 
and  bequests  of  his  Majesty's  subjects  in  Great  Bri- 
tain professing  the  Roman  Catholic  religion.^'     This 

Act,  after  reciting  (among  other  things)  that  not- 
withstanding the  provisions  of  various  Acts  passed  for 
the  relief  of  his  Majesty's  Roman  Catholic  subjects 

1  See  53  Geo,  III.  c.  160.  Lord  Tenterden'e  opinion  contra 

'  Attorney-General  v.  Hick-  in  Doe  d.  Wellard  v.  Rawthom, 

man,  2  Eq.  Ca.  Ab.  193  pi.  14 ;  2  i&m.  &  Aid.  96,  appears  to 

Waller  r.    Childe,   Amb.  524 ;  be  clearlj  wrong. 

AHomey-Oeneral  r.  Cock,  2  Ves.  '  Skreioshury    v.   Kornhy,    5 

273 ;  A  ttomey-  General  y.  Share^  Hare  406. 

llSim.592,616;  Attorney -Ghne-  *  1  Will.  &  M.  c.  18,  s.  17. 

ral  T.  LatceSy  8  Hare  32;   WeH  ^     *  53  Geo.  III.  c.  160. 

T.  Shuttleuforth,  2  My.  &  K.  696; 
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Chap. u.  from,  disablipg  laws,  doubts  have  been  entertained 
whether  it  be  lawful  for  his  Majesty^s  subjects  pro- 

>.  fessing  the  Roman  Catholic  religion  in  Scotland  to 

acquire  and  hold  in  real  estate  the  property  necessary 
for  religious  worship,  education,  and  charitable  pur- 
poses, and  also  reciting  that  it  was  expedient  to  re- 
move all  doubts  respecting  the  rights  of  his  Majesty's 
subjects  professing  the  Roman  Catholic  religion  in 
England  and  Wales  to  acquire  and  hold  property 
necessary  for  religious  worship,  education,  and  chari- 
table purposes,  it  was  enacted,  that  from  and  after  the 
passing  of  the  Act,  his  Majesty's  subjects  professing 
the  Roman  Catholic  religion,  in  respect  to  their  schooh, 
places  for  religious,  worship,  education,  and  charitable 
purposes  in  Great  Britain,  and  the  property  held  there- 
with, and  the  persons  employed  in  or  about  the  same, 
shall  in  respect  thereof  be  subject  to  the  same  laws 
as  the  Protestant  Dissenters  are  subject  to  in  England 
in  respect  to  their  schools  and  places  for  religious  wor- 
ship, education,  and  charitable  purposes,  and  not  fiir- 
ther  or  otherwise  (sect.  1).  But  nothing  in  the  Act 
contained  was  to  affect  any  suit  actually  pending  or 
commenced^  or  any  property  then  in  litigation,  dis- 
cussion, or  dispute  in  any  of  his  Majesty's  Courts  of 
Law  or  Equity  in  Great  Britain  (sect.  3),  nor  to  re- 
peal or  in  any  way  alter  any  provision  in  an  Act 
passed  in  the  10th  year  of  King  George  IV.,  intituled 
"  An  Act  for  the  Relief  of  his  Majesty's  Roman  Ca- 
tholic subjects,"  respecting  the  suppression  or  prohi- 
bition of  the  religious  orders  or  societies  of  the 
Church  of  Rome  bound  by  monastic  or  religious 
vows.  (sect.  4),  and  that  all  property  to  be  acquired 
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or  'held  for  Bnch  purposes  of  religious  worsliip^  educa-  c;jiaf.  ii. 
tkm,  and  charitable  purposes  in  England  and  Wales^ 
wefe  to  be  subject  to  the  provisions  of  9  Oeo.  II.  c.  36/ 
and  to  the  same  laws  as  the  Protestant  Dissenters  are 
safaject  to  in  England  in  respect  of  the  acquiring  or 
holding;  of  such  property.  And  there  is  a  provision 
that  nothing  in  the  Act  contained  shall  be  taken  to 
extend  the  last  recited  Act  (9  Geo.  II.  c.  36)  to  Scot- 
land. 

11.  This  statute^  except  as  to  suits  previously  com-  Beoont  deci, 
menced,^  is  retrospective  la  its  operation/  and  coming  Roman  ca. 
after  the  10  Geo.  IV.  c.  7,  which  relieved  Roman  *»«»• 
Catholics  from  personal  disabilities^  has  very  mate- 

lially  altered  the  law  upen  this  sutiject.  Accordingly^ 
it  has  been  decided  that  a  legacy  to  be  applied  to  the 
uae  of  a  Roman  Catholic  college/  and  of  Roman  Ca- 
tholic priests/  is  valid.  In  Ireland  it  has  been  held 
that  a  bequest  of  an  annuity  to  the  monks  of  a  par- 
tienlar  place^  to  provide  clothing  for  the  poor  chil- 
dren attending  tlieir  schooh/  and  of  another  annuity 
to  a  parish  priest  to  provide  for  the  expense  of  an 
organ  and  oi^anist  of  a  Roman  Catholic  chapel  was 
good-* 

12.  Although  Roman  Catholics,  with   respect  toMaa^esor 

,  .  .  pravcre  for 

their  schools,  places  for  religious  worship,  education,  theaouiof 
and  charitable  purposes,  are,  by  2  &  8  Will.  IV.  c.  fjTJ'^**^)* 
115^  put  upon  the  same  footing  as  Protestant  Dissen-  "^itioas. 

>  Attormey-OBnerml  f.  Todd,  1      2d0. 

E«en,803.  *  Aiiomey- General  t.  Glad- 

s  Bradshaw  r.  Tasker^  2  M.  gtow,  13  Sim.  7,  1  Ph.  290. 

k  K.  221.  *  Carhery  v.  Cox,  3   Ir.   Cli. 

>  W'alsh  ▼.  QladHoHe,  1  Ph.  Bep.  231. 
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Chap,  n.  tcrs,  nevertheless  that  Act  does  not  refer  at  all  to  the 
purposes  to  which  property  is  devoted,  which,  if  su- 
perstitious, still  render  the  gift  void.  Hence,  be- 
quests for  masses  for  the  soul  of  the  testator  are  still 
void,  as  being  superstitious.  This  is  well  illustrated 
weH     in  the  case  of  West  v.  SkuUtleworth}    There  a  testa- 

skuttUworth.  trix  directed  several  sums  to  be  paid  to  certain  Ro- 
man Catholic  priests  and  chapels,  desiring  that  they 
might  be  paid  as  soon  as  possible  after  her  decease^ 
that  she  might  have  the  benefit  of  their  prayers  and 
masses ;  and  she  gave  the  residue  of  her  property  to 
trustees,  upon  trust  to  pay  £10  each  to  the  ministers 
of  certain  specified  Roman  Catholic  chapels,  for  the 
benefit  of  their  prayers  for  the  repose  of  her  soul  and 
that  of  her  deceased  husband,  and  to  appropriate  the 
remainder  in  such  way  as  they  might  judge  best  cal- 
culated to  promote  the  knowledge  of  the  Catholic 
Christian  religion  among  the  poor  and  ignorant  inha- 
bitants of  Swale  Dale  and  Wenston  Dale.  It  was 
held  by  Sir  C.  Pepys,  M.R.,  that  the  gifts  to  priests 
and  chapels  for  prayers  and  masses  were  void,  as 
being  superstitious ;  and  that  the  next  of  kin  were 
entitled  to  the  benefit  of  the  failure  of  the  bequests^ 
but  the  gift  of  the  residue  was  valid  within  2  &  3 
SBoik  Will.  IV.  c.  115.  In  Heath  v.  CAa/w»a»,*  Dragonetti 
csiapnum,  transferred  funds  into  the  names  of  trustees  upon 
trusts  declared  for  certain  Roman  Catholic  chapels^ 
for  saying  masses  and  requiems  for  the  souls  of  the 
donor  and  for  other  souls,  and  for  the  souls  of  "  the 
poor  dead,'^  and  for  other  pums  uses.  It  was  held  by 
Sir  R.  T.  Kindersley,  V.C,  that  the  gifts  for  requiems 

1  2  My.  A  K.  684.  »  Drew.  417.     < 
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and  masses  for  the  dead  were  superstitious  and  void ;  chap.  ii. 
that  the  pious  uses  could  not^  as  religious  uses^  be 
separated  firom  the  others^  aud  were  therefore  bad ; 
and  that  the  words  ^'  pious  uses  ^'  could  not  be  con- 
strued charitable  uses ;  consequently  the  funds  trans- 
fierred  to  these  uses  went  to  the  residuary  legatees  of 
the  donor.  t  t  •   ^ 

In  Ireland 

13.  In  Ireland  bequests  for  masses  for  the  testa-  ^^Ib?' 
tor's  soul  have  been  held  valid^  and  not  void  as  for  a  J^"  ^^Ji* 
superstitious  use.^  K?*^' 

14.  Lastly  the  Jews  have  been  placed  upon  the  Jews  ont  on 

Bsine  lootine 

same  footing  as  Protestant  Dissenters  by  9  &  10  Vict.  »•  Proto.- 

^  ^  tant  Di»- 

c.  59  [18th  August,  1846],  which  enacts  that  from  "eiiten. 
and  after  its  commencement,  '^  her  Majesty's  subjects 
profesaiiig  the  Jeunsh  religion,  in  respect  of  their 
9choob,  places  of  religious  worship,  education,  and 
charitable  prurposes,  and  the  property  held  therewith, 
shall  be  subject  to  the  same  laws  as  her  Majesty's 
Protestant  subjects  dissenting  from  the  Church  of 
England  are  subject  to,  and  not  further  or  otherwise" 
(sect.  2).  And  it  is  provided  that  nothing  in  the 
Act  contained  should  affect  any  action  or  suit  actually 
pending  or  commenced,  or  any  property  then  in  liti- 
gation, discussion,  or  dispute  in  any  of  her  Majesty's 
courts  of  law  or  equity  (sect.  3) . 

15.  This  Act  is,  like  the  similar  Act  relating  to  Aotinfayoa 
Roman  Catholic  charities,  retrospective  in  its  opera-  ^^^^^ 
tion.* 


tive. 


'  The  CommianonerM  of  Cha-      yidad  Ex  parte  Felany.Rutsdl^  4 
rUable  Donations  and  Sequetts      Ir.  £q.  Bep.  701. 
V.  Walsh,  7  Ir.  Eq.  Rep.  34«.;  ^  In  re   MieheVs   Trusty   28 

Mead  y.  Hodgers,  ib.  17 ;   sed      Beny.  39. 

C2 
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chap^ii.  16.  In  a  recent  case,  a  bequest  by  a  Jew  for  edu- 
J'^^j^^cational  purposes,  and  for  prayers  to  be  recited  on 
p^eSon  ^^^  anniversary  of  his  death,  was  held  valid.  There 
i»?y*of'hSf'  ^^®  Michel,  a  Jew,  who  died  in  1821,  by  his  will  gave 
^*****-  to  his  executors  as  much  money  as  would  produce  in 
government  securities  the  sum  of  £10  per  annum,  to 
be  paid  to  the  parnosim,  or  wardens  of  a  congregation, 
in  Little  Poland  for  the  time  being,  to  be  paid  by 
them  to  three  qualified  persons,  to  be  chosen  by  them 
from  and  out  of  his  family,  to  learn  in  their  Beth 
Hammadrass,  or  college,  two  hours  daily  for  ever,  and 
on  every  anniversary  of  his  death  to  say  the  prayer 
called  in  Hebrew  Candish,  and  in  case  there  should 
be  no  one  of  his  family  qualified  thereto,  then  they 
were  to  pay  the  same  to  three  persons  qualified.  It 
was  stated  that  the  term  to  "  learn  in  the  Beth  Ham- 
madrass,  or  college,  for  two  hours  daily ,^'  signified  to 
study  either  the  Bible  or  the  Talmud ;  and  that  the 
'^  Candish  "  was  a  short  Hebrew  prayer  in  the  praise 
of  God,  and  expressive  of  resignation  to  His  will. 
That  both  were  acts  of  piety,  and  that  the  prayer  was 
generally  said  by  the  sons  of  the  deceased  during  the 
year  of  mourning  and  on  the  anniversary  of  the 
death,  but  if  there  were  none,  it  was  either  said  by  the 
relatives  or  some  other  person.  Sir  John  Bomilly, 
M.R.,  held  the  bequest  to  be  valid.  "Here,"  said 
his  Honour,  ^'  nothing  is  said  as  to  praying  for  the 
soul  of  any  one. . . .  What  is  to  be  done  has  no  refe- 
rence to  praying  for  souls  of  the  founders,  and  I  do 
not  know  that  there  would  be  anything  superstitious 
in  a  bequest  by  members  of  the  Church  of  England 
to  wardens  to  select  a  scholar  to  learn  the  Greek  Tea- 
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tament  two  "hours  daily^  and  on  a  certain  day  to  re-    chap.  ii. 

peat  the  Xiord's  Prayer,  although  the  day  selected 

may  be  the  anniversary  or  birthday  of  the  founder. 

There  is  nothing  here  to  show  that  this  was  to  be  done 
under  the  notion  that  the  soul  of  the  testator  would 
deriTe  any  benefit  from  it.  I  think  that  this  is  a 
Tslid  gift  for  the  benefit  of  a  Jewish  charity,  and  that 
the  execator  must  pay  over  the  dividends  to  the  par- 
nosiro,  or  wardens,  who  are  to  select  the  three  qualified 
persons  as  directed  by  the  will.'^^ 

17.  When  a  bequest  is  made  to  a  charity,  which  ^JJ^J^." 
cannot  take  efiect  in  consequence  of  the  object  thereof  jg«*|[*^j?J»- 
hring  what  the  law  holds  to  be  superstitious,  it  de-  ^a'^SI^^^ 
vokes  to  the  Crown,  whose  duty  it  is  by  sign-manual  ***•• 
to  appropriate  it  to  valid  charitable  objects.  Cary  v. 
Albot^  is  an  instance  of  the  application  of  this  rule, 
where  the  bequest  (which  would  now  be  valid),  for 
the  purpose  of  educating  and  bringing  up  poor  chil- 
dren in  the  Roman  Catholic  faith,  was  held  by  the 
)f . A.  illegal.  ''  The  consequence  of  the  disposition 
being  void,*'  said  his  Honour,  ''  if  authority  was  out 
of  the  question,  would  be  an  intestacy ;  that  the  gift 
being  so  void  must  be  considered  as  no  gift.  But 
that  is  contradicted  by  authorities  without  number. 
According  to  them,  whenever  a  testator  is  disposed 
to  be  charitable  in  his  own  way  and  upon  his  own 
principles,  we  are  not  to  content  ourselves  with  dis- 
appointing his  intention,  if  disapproved  by  us:  but 
we  are  to  make  him  charitable  in  our  way  and  upon 
onr  principles;  if  once  we  discover  in  him  any  chari- 
table intention,  that  is  supposed  to  be  so  liberal  as  to 

»  /•  re  MieheVM  Trust,  28  Beav.  1.  «  7  Vos.  490. 
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Chat.  II.  take  in  objects  not  only  not  within  his  intention^  but 
wholly  adverse  to  it.  It  is  not  for  me  to  attempt  to 
overturn  the  settled  law  and  practice;  according  to 
which  charitable  bequests^  void  as  to  one  object^  may 
be  appropriated  to  another."^ 
J^iJSS  18.  With  regard  to  land  given  to  superstitious  uses, 
noJXri!  it  appears  that  the  statute  of  23  Hen.  VIII.  c.  10, 
wtSSr***  makes  superstitious  uses  void,  but  does  not  give  the 
ofdonor.  j^^^  affected  by  them  to  the  king.  The  statute  1 
Edw.  YI.  c.  14,  although  it  gives  them  to  the  king,  ex- 
tends only  to  superstitious  uses  then  existing.*  Where 
land  therefore,  after  the  last  statute,  has  been  given  to 
superstitious  uses,  not  being  likewise  charitable,  the 
heir-at-law  and  not  the  Crown  will  be  entitled.  Thus 
in  Crofts  v.  Evetts,^  where  lands  were  conveyed  by  a 
Popish  recusant,  unto  and  to  the  use  of  feoffees,  in 
trust,  after  the  decease  of  himself  and  his  wife,  for 
certain  purposes  held  to  be  superstitious,  Lord  Chan- 
cellor EUesmere,  assisted  by  Lord  Kinlosse,  M.R., 
Popham,  C.J.,  and  Gawdy,  C.J.,  ordered  the  feof- 
fees and  persons  in  trust  to  convey  the  lands  to 
the  heir-at-law  of  the  feoffor,  to  hold  to  him  in  fee 
after  the  death  of  the  feoffor^s  wife.    This  view  was 

>  Be  Costa  v.  De  Ptu,  Amb.  «  See  Holt,  0.  J.,  in  The  King 

228 ;  De  Garein  v.  Law»on,  4  ^  Queen  v.  Portingtonf  12  Mod. 

Yes.  433  «. ;  Qatei  and  J<mei  31.     As  to  forfeitures  to  the 

COM, 2  Vern. 266, cited;  Smart y.  Crown  under  1  Edw. VI.  c.  14, 

Prujean^  6  Ves.  560;  Attorney-  where  the  gifts  to  superstitious 

Oeneral  y.  Power^  1  Ball  &  B.  uses  were  made  before  the  pass- 

145 ;  De  T^hetntnines  y.  De  Bon-  ing  of  that  statute,  see  Waldem 

neval,  5  Russ.  288 ;   Attorney-  y,  Wardy  2  Sid.  18,  1^  46 ;  and 

General  v.  Quite,  2  Vem.  266;  The  Attorney- General   r.    The 

Attorney-General    y.    Todd,    1  Fishmongers^  Companfff^  My.  & 

Keen  803.  Cr.  11,  17. 

»  Mo.  784. 
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adopted  by  Lord  Holt  in  Tke  King  and  Queen  v.  chap^ii. 
Portvugton^  which  was  a  case  of  ejectment  upon  a 
soperstitioiis  use,  and  where  the  legal  estates  being 
in  the  devisees^  he  recommends  the  heir  to  seek  re- 
medy "  in  Parliament :"  probably  the  words  he  used 
were ''in  Equity." 

When  the  same  will  came  before  the  Barons  of  the 
Eicheqaer^  upon  an  information  at  the  suit  of  the 
Crown,  in  the  case  of  Rew  v.  Lady  Portington,^  for  a 
disooYery  and  an  application  of  the  devise  to  a  use 
truly  charitable ;  one  of  the  resolutions  of  the  Conrt 
was  that  the  use  being  superstitious  was  merely  void ; 
yet,  however,  it  was  not  so  far  void  as  that  it  would 
result  to  the  heir,  and  therefore  the  king  should  order 
it  to  be  applied  to  a  proper  use.  The  authority  how- 
erer  of  the  case  of  Rex  v.  lAidy  Portington,  which  is 
contrary  to  the  solemn  decision  in  Croft  v.  Evetts  and 
the  opinion  of  Lord  Holt  in  The  King  and  Queen  v. 
Partington,  must  be  considered  as  being  doubtful,  if 
not  bad,  law. 

19.  A  limitation  over  in  the  event  of  a  gift  being  a  limitation 
void  as  contrary  to  pubhc  policy,  or  superstitious,  being  held 
would  it  seems  be  good.*  *»<>«».  good. 

20.  Where  a  bequest  of  personalty,  although  void  as  sapenti. 
superstitious,  has  no  charUable  olgect,  the  Crown  will  queatjifnot 
have  no  right  to  direct  the  application  of  the  void  be-  goes  to  reti ' 
quest  for  charitable  purposes,  but  the  residuary  lega-  ^eMor next 
tees*  or  the  next  of  kin  will  be  entitled  thereto.   Thus 

m  West  V,  Shuttleworth,^  where  the  testatrix  left  va- 

1  2  Sftlk.  334.      s  1  Salk.  162.  ^  Jleath  y.  Chapman,  2  Brew. 

*  De  Themmines  t.  Be  Bonne-      417. 
m/,  5  Bum.  288.  «  2  Mj.  &  K.  684. 
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Chap.  II.   rious  suiDs  of  moncy  to  Roman  Catholic  chapels  and 
priests  that  she  might  ''have  the  beneiSt  of  their 
prayers  and  masses/'  Sir  C.  Pepys,  M.R.,  held  the 
legacies  void  as  superstitious;   but  that  as  they  were 
not  charitable,  "  the  intention  being/'  as  he  observed, 
"  not  to  benefit  the  priests  or  to  support  the  chapels, 
but  to  secure  a  supposed  benefit  to  the  testatrix  her- 
self," the  next  of  kin  were  entitled  to  it,  and  not  the 
Crown.    This  decision,  it  will  be  observed,  is  at  vari- 
ance with  Rex  v.   Portington}   which  however,   it 
should  be  borne  in  mind,  related  only  to  land. 
foi'KSr       21-  ^®  ™*y  ^^^  notice  a  very  important  alteration 
cLthSiS     of  *^6  1^^  i^  favour  of  Roman  Catholic  charities, 
^;^;;a-  made  by  "  The  Roman  CathoUc  Charities  Act,"^  which 
^SStiou?"  eniacts  ^^  that  no  existing  or  future  gift  or  disposition 
SiMtJ*^  of  real  or  personal  estate,  upon  any  lawful  charitable 
24Vict. 0.    ^j.yg|.^  fQj. ^jjg  exclusive  benefit  of  persons  professing  the 
Roman  Catholic  religion,  shall  be  invalidated  by  rea- 
son only  that  the  same  estate  has  been  or  shall  be  also 
subjected  to  any  trust  or  provision  deemed  to  be  super- 
stitious, or  otherwise  prohibited  by  the  laws  affecting 
persons   professing  the  same  religion,  but  in  every 
/  such  case  it  shall  be  lawful  for  the  High  Court  of 

/  Chancery,  or  any  Judge  thereof  sitting  at  chambers, 

/  in  exercise  of  the  jurisdiction  created  by  the  "  Chari- 

table Trusts  Act,  1853,''  upon  the  application  of  her 
Majesty's  Attorney-General,  or  of  any  person  autho- 
rized for  this  purpose  by  the  certificate  of  the  Board 
of  Charity  Commissioners  for  England  and  Wales, 
or  for  the  said  Board  upon  the  application  of  the  per- 
son or  persons  acting  in  the  administration  of  such 
1  1  Salk.  162.  «  23  &  24  Vict.  o.  134. 
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real  or  personal  estate,  or  of  a  majority  of  such  per-   cha>.  ii. 
1008,  to  apportion  the  same  estate,  or  the  annual  in- 
come or  benefit  thereof,  so  that  a  proportion  thereof, 
to  be  fixed  by  such  Court  or  Judge,  or  by  the  said 
Board,  as  the  ease  may  require,  may  be  exclusively 
sabject  to  the  lawful  charitable  trusts  declared  by  Property  bo 
tbe  donor  or  settlor,  and  that  the  residue  thereof  may  ^  •pp<n^ 
become  subject  to  such  lawiul  charitable  trusts  for  t^e  part 

•  given  to  8u- 

the  benefit  of  persons  professing  the  Roman  Catholic  pentitious 

*  *^  °  lues  may  be 

icligion,  to  take  eflTect  in  lieu  of  such  superstitious  or  ^^^_ 
proliibited  trusts,  as  the  said  Court  or  Judge,  or  the  ^j^^^ 
add  Board,  may  consider  under  the  circumstances  to 
be  most  jast ;  and  also,  that  it  shall  be  lawful  for  the 
Court  or  Judge,  or  Board  making  any  such  appoition- 
ment,  by  tbe  same  or  any  other  order  or  orders,  to 
establish  any  scheme  for  giving  effect  thereto,  and  to 
^point  trustees  for  the  administration  of  the  several 
portions  of  such  real  and  personal  estate,  according  to 
the  trosts  established  of  the  same  proportions  respec- 
tirely,  and  to  vest  the  estate  to  be  apportioned  in  the 
trustees  so  to  be  appointed/^  ^ 

Nothing  in  the  Act  contained  is  to  extend  to  give 
^Sect  to  any  use,  trust,  gift,  foundation,  or  disposition 
theretofore  made,  which  had  been  already  avoided  in 
any  proceeding  at  law  or  in  equity,  or  to  prejudice 
any  suit  at  law  or  in  equity,  commenced  before  the 
passing  of  the  Act,  or  to  affect  any  property  held  or 
enjoyed  beneficially  by  any  person  or  persons  at  the 
time  of  the  passing  of  the  Act,  adversely  to  any  such 
use,  tmst,  gift,  foundation,  or  disposition.^  More- 
over^ nothing  in  the  Act  contained  is  to  be  taken  to 

1  23  &  24  Vict.  c.  134,  9.  1.  »  gect.  6. 

c3 
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CHAg.  n.  repeal^  or  in  any  way  alter^  any  provisions  of  an  Act 
passed  in  the  tenth  year  of  Geo.  IV.,  intituled  "  An 
Act  for  the  Belief  of  his  Majesty's  Roman  Catholic 
subjects/'  respecting  the  suppression  or  prohibition  of 
the  religious  orders  or  societies  of  the  Church  of  Rome 
bound  by  monastic  or  religious  vows.^ 
5?2?"?.  22.  We  must  here  remember,  that  it  was  enacted 

Catholic  ' 

j^«iti^fo  that  the  Charitable  Trusts  Act,  1853,  for  the  period 
th?ciirii^  of  two  years  from  the  passing  thereof,  should  not  ex- 
ArtJ™*"  *®^^  ^^  ^  ^^  *^y  manner  applied  to  charities  or  insti- 
tutions, the  funds  or  income  of  which  were  applicable 
exclusively  for  the  benefit  of  persons  of  the  Roman 
Catholic  persuasion,  and  which  were  under  the  super- 
intendence or  control  of  persons  of  that  persuasion.* 
By  several  Acts,'  Roman  Catholic  charities  were  from 
time  to  time  exempted  from  the  operation  of  the 
Charitable  Trusts  Acl^  Al  luugihj  howoffeifgun  Art  ims 

-brought  withiai 


«  16  &  17  Vict.  c.  187,  B.  62. 
8  18  &  19  Vict.  0.  124,  8.  47 ; 
19  &  20  Vict.  c.  76;  20  &  21 


Vict.  6. 76 ;  21  &  22  Vict  c.  51 ; 
22  &  23  Vict.  c.  50. 
^OuuOOAfliViiil  iii»(i,fniir, 
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CHAPTER  III. 

WHAT  REGULATIONS  THE  POLICY  OF  THE  LAW  PRE- 
SCRIBES FOR'  THE  YALIDITT  OF  GIFTS  AND  OTHER 
DISPOSITIONS    TO   CHARITABLE    USES. 


SECTION  L 

Thx  Law  op  Mobthaik  akd  OHABrnxs  dowv  to  A2n>  orcLU- 
srFB  OF  Stjlt.  9  Gbo.  II.  o.  86. 


1.  Did  law  ofmortmam. 

2.  Power  of  the  Crown  to  grmU 

licences  to  corporcUwiu  to 
koid  in  mortmain. 

3.  Emcowuffement  given  to  cAo- 

ritabU  gifU  by  SUUuU  43 
Eliz.  e.  4. 

4.  Liberal    construction  of  iZ 

FUt.  c.  4. 

5.  Other  statutes  of  simiiar  cAo- 

raeter  to  43  Eliz,  e,  4,  before 
9  Geo.  11.  c.  86. 

6.  Reason  for  the  passing  of  9 

Oeo.  II.  c.  86. 

7.  Obitxi  of  ike  Att  as  sA  forth 

m  ike  preamble, 

8.  Observations  of  Lord  Hard- 

wichevponit. 

9.  After  24  June,  1726,  no  land 

or  money  to  be  laid  out  in 
land  to  be  given  to  ekairitabU 
uses  except  by  deed  enrolled, 
etc.  {sect.  1). 
10.  As  to  purf^asers  for  valuable 
consideration  {sect.  2). 


12. 


18 


11.  AU  gifts,  etc.,  not  made  ac- 
cording to  the  Act,  void 
(sect.  8). 
Universities,  and  Eton,  Win- 
chester, and  Westminster  ex- 
cepted {sect.  4). 
Number  ijf  advowsont  to  be 
held  by  colleges  limited 
{iect.  6). 

14.  Act  not  to  extend  to  Scotland. 

15.  Otfts  of  property  in  Ireland 

for  pious  and  religious  uses 
regulated  6y  7  <fc  8  Viet. 
c.  97. 

Oifts  of  property  by  will  or 
deed  to  ike  Commissioners 
ofCharitable  Donations  and 
bequests  for  Soman  Catho- 
lic chapels  or  places  qf  reli- 
gious worship,  etc. 

Oifts  of  realty  in  Irdand  to 
pious  or  charitable  uses  by 
deed  or  wiU,  what  essential 
to  validity  <f. 


16. 


17. 
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OLD    LAW   OF    MORTMAIN. 


chxp.  in. 

Sect.  1. 


Old  l«w  of 
mortmftiii. 


Power  of 
the  Crown 
to  grant 
licences  to 
corporations 
to  hold  in 
mortmain. 
Enooumge. 
ment  given 
to  charitable 
gifts  bj  the 
iitatuto  48 
Eliz.  c.  4. 


1 .  In  the  early  periods  of  the  history  of  this  country, 
the  practice  of  giving  land  to  trustees  was  not  known, 
and  the  only  mode  by  which  at  that  time  the  produce 
of  land  could  be  made  permanently  applicable  to  a 
perpetual  charitable  or  religious  object  was  by  vesting 
the^land  in  a  religious  house  or  other  corporate  jody. 

To  prevent  the  practice  of  giving  lands  to  religious 
houses  (by  which  lords  lost  the  fruits  of  tenure)  there 
are  a  series  of  statutes  commencing  with  Magna 
Charta^  and  continuing  down  to  the  time  of  the  Re- 
formation^^ either  prohibiting  or  placing  various  re- 
strictions upon  such  alienations  in  mortmain.  These 
statutes  are  many  of  them  quite  obsolete^  and  it  is 
not  now  necessary  to  refer  to  them  further  than  to 
8ay>  that  their  general  effect  is  that  land  cannot  be 
vested  in  a  corporation  except  by  licence  from  the 
Crown,  or  under  the  power  of  the  particular  Act  by 
which  the  Corporation  is  created.^ 

2.  By  the  7  &  8  Will.  III.  c.  37  the  Crown 
possesses  a  general  power  to  confer  licences  upon  cor- 
porations to  hold  land  in  mortmain.^ 

3.  At  the  time  of  the  Reformation  great  encourage- 
ment was  given  to  the  establishment  of  charitable 
foundations,  and  to  the  promotion  of  charitable  pur- 
poses consistent  with  the  policy  of  the  new  order  of 
things  in  the  reign  of  Queen  Elizabeth.  We  have 
already  seen  and  considered  what  were  charitable 


^  9  Hen.  III.  o.  36  (Magna 
Charta);  7  Edw.  I.  at.  2;  13 
Edw.  I.  c.  82 ;  18  Edw.  I.  c  33 ; 
34  Edw.  J.  8t.  8 ;  18  Edw.  III. 
St.  3,  c.  3 ;  15  Rich.  II.  c.  6  ;  23 


Hen.  Vm.  0. 10, 

'  Beport  of  the  Select  Com- 
mittee on  the  law  of  Mortmain. 

»Ib. 
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purposes^  both  witliiii  the  express  words  and  within  chap.iii. 
the  equity  of  43  Eliz.  c.  4,  usually  termed  the  Statute      — 
of  Charitable  Uses.   The  subject-matter  on  which  the 
CommissioQers  to  be  appointed  under  the  statute  were 
to  have  jurisdiction  was  ^Hands^  tenements^   rents^ 
annuities,    profits^    hereditaments^    goods^    chattels^ 
moneys^  or  stocks  of  money,  theretofore  given,  limited, 
appointed,  or  assigned,  or  which  tJiereafier  should  be 
gweuy  limited,  appointed,  or  assigned,  to  or  for  any  the 
charitable  and  godly  uses  before  rehearsed/^ ^ 
4.  A  most  liberal   construction  was  put  on   this  ^^  <»°- 

^  staniction  of 

Statute  by  the  Courts,  upon  the  ground  that  the*J«^*"^^^ 
Legislature  was  supposed  to  have  intended  thereby 
to  cure  all  defects  and  omissions  in  point  of  form 
in  instruments  by  which  property  was  given  to  cha- 
ritable purposes.  Thus  a  devise  or  settlement  by  a 
tenant  in  tail  of  land  to  charitable  purposes  without 
levying  a  fine  or  suffering  a  recovery,  was  good  as  an 
appointment  both  against  the  issue  in  tail  and  the  re- 
mainderman :^  again,  a  remainder  limited  to  a  charity 
was  held  to  be  good  although  there  was  no'parlicular 
estate  to  support  it  :*  so  devises  of  land  to  charitable 
purposes  were  looked  upon  as  appointments  or  decla- 
rations of  trust,  and  were  valid  even  when  made  to 
corporations,  although  corporations  were  excepted  out 
of  the  Statute  of  Wills  ;*  and  a  devise  of  copyholds, 

'  See  anUj  p.  5.  Uses,  bj  Bridgm.  379. 

*  Jitontey- General  v.  Jfye,  2  *  Floods 9  cascj  B.oh.lZ6;  Col- 
Tern.  453 ;  Toy  v.  SlavglUer,  li$ton*9  case,  ib. ;  The  King  v. 
Free.  Ch.  16 ;  Attorney- General  Newman,  1  Ler.  284;  Mayor  of 
T.  Burdet^  2  Vera.  755.  BrUtol  y.  WhUton,  Duke's  Cha. 

*  Flale  V.  8t.  John's  College,  ritable  Uses,  by  Bridg.  877. 
Cambridge^    Duke's    Charitable 


o8  STATUTE    OF   CHARITABLE    USES. 

Chi*,  in.  (except  when  there  was  a  prior  devise  to  individuals  in 
— ^  *  tail>^)  was  good  as  an  appointment  although  there  had 
been  no  surrender  to  the  uses  of  the  will.*  A  devise 
of  copyholds  by  will  though  unattested  was  valid>  as 
they  passed  by  surrender^  and  the  will  operated  as  an 
appointment  ;^  but  a  devise  of  freeholds  by  a  will  not 
attested  by  three  witnesses  as  required  by  the  Statute 
of  Frauds^  was  void/  as  was  also  a  devise  of  customary 
freeholds  where  there  was  no  custom  to  surrender  to 
the  use  of  a  will  and  no  surrender.^ 

It  was  admitted  in  Collison^s  case*  that  the  statute 
of  charitable  uses  did  not  enable  a  person  under  disa- 
bility^ such  as  an  infant,  lunatic  or  the  like,  to  limit 
or  appoint  land  to  charitable  uses.  But  where  a  feme 
covert,  who  had  administered  to  her  former  husband, 
bequeathed  part  of  her  assets  to  a  charity,  it  was  held 
that  the  will  though  void  at  law,  was  good  as  a  decla- 
ration of  trust.*^ 

At  one  time  it  was  even  thought  thart  charitable 
bequests  were  payable  out  of  equitable  assets  before 
debts,  but  it  has  long  since  been  clearly  decided  that 
debts  must  be  satisfied  before  charitable  legacies,  and 


*  Attorney- General  v.  LacUf  Jennor  or    Oenner  v.  Harper ^ 

i>ai&iwV,  Amb.  573.  Free.   Gh.   389;   1   Salk.  163; 

«  CAartiT.OpitfyBep.t.  Finch,  WagHcff   r.    WagHaff,    2   P. 

7&i  AUorney-ChneralT.JBames,  Wms.  258,  Gilb.  Bep.  5;   Ad- 

2  Yern.  5Q9 ;   Titffhell  y.  Fa^  Ungton  y.  Conn,  3  Atk.  141^ 

2  Atk.  37 ;  Attorney- General  y.  '  Hu9$ey  y.  GriUe^  Amb.  299- 

Andrewty  1  Yes.  225.  301. 

3  Attomey-Qeneral  y.  Bamee^  '  Hob.  136,  and  see  Bramble 

2  Yern.  597.  v.  Havering^  Duke's  Chtfritable 

^  lb.,  and  see  Attorney-Gene-  Uses,  by  Bridg.  508. 

ral  y.  Baine^  Free.  Ch.  270 ;  7  Bamui  eaee,  Moore,  822. 
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tittt  charitable  legacies  are  only  payable  pari  passu  ch^.  iii. 
with  other  legacies.^  — ^ 

5.  Other  Acts  of  a  similar  character  to  the  Statute  other  st*. 
of  Charitable  Uses  were  passed  to  which  we  will  briefly  miiap  cha-" 
•Uttde.    They  are  7  J/ic,  I.  c.  8,  intituled  "  An  Act  for  Eii«.o.4,  be- 

.1  ..  ,,  .  «,ii        fore9  0eo. 

the  continuing  and  better  maintenance  of  husbandry  n.  c  se. 
and  other  manual  occupations  by  the  true  employment 
of  moneys  given  and  to  be  given  for  the  binding  out 
of  apprentices/'^  Certain  Acts  for  the  augmentations 
of  churches  and  chapels^^  and  Acts  by  which  gifts  of 
lands  were  authorized  to  be  made  to  Queen  Anne's 
Bounty/  and  enabling  land  to  a  limited  extent  to  be 
acquired  by  churchwardens  and  overseers  for  the  be- 
nefit of  the  poor.^ 

6,  The  loose  construction  placed  upon  the  statute  ^on  for 

^  *  *  the  pHamns 

of  Elizabeth^  gave  rise  to  much  litigation  and  to  many  ^^l^^-  ^' 
abuses^  so  that  at  last  the  Legislatmre^  in  the  year 
1786,  considered  it  necessary  to  limit  and  regulate  the 
power  of  making  gifts  or  other  dispositions  to  charities. 
This  was  effected  by  9  Geo.  II.  c.  36. 

7.  The  object  of  that  Act,  which  is  intituled  "An  object  of  the 

.  "  ,.  A111  1         t      Act  aa  set 

Act  to  restrain  the  dispositions  of  land,  whereby  the  forth  in  the 
same  become  unalienable,'^  appears  in  the  preamble, 
which  recites  that,  *'  Whereas  gifts  or  alienations  of 

*  Taie  T.  Austin^  1  P.  Wma.  y.  Clifttm-upon-Dwnsmore^  Burr. 

«4;    MaHen  v.  Masters,  ib.  S.  0.  697. 

421;  AjUameyGeneralT.Mud'  >  17  Car.  II.  c.  8,  s.  7;   29 

«M)  ib.  675 ;  Attorney' General  Car.  II.  o.  8 ;  and  see  Attorney ^ 

▼.  RdUnt,  2  P.  Wms.  23 ;    JBi-  General  v.  Brereton,  2  Ves.  426. 

^op  of  Peterborough  v.  Mort-  *  2  &  3  Anne,  c.  11 ;  6  Anne, 

i<tofc,  1  Bro.  0.  C.  567  ;  Black-  o.  24;  6  Anne,  o,  27 ;  1  G^eo.  I. 

«*«p  ▼.  Mogere,  4  Bro.  C.  0.  et.  2,  c.  10. 

3«,  cited.  *  13  &  14  Car.  II.  o.  12;  9 

'  And  see  8  Ann.  c.  9 ;  Rex  Geo.  I.  o.  7. 
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Chap.  DLL  lands,  tenements,  or  hereditaments  in  mortmain,  are 
—      prohibited  or  restrained  by  Magna  Charta  and  divers 
other  wholesome  laws,  as  prejudicial  to  and  against 
the  common  utility,  nevertheless,  this  public  mischief 
has  of  late  greatly  increased,  by  many  large  and  im- 
provident alienations  or  dispositions  made  by  languish- 
ing or  dying  persons,  or  by  other  persons,  to  uses 
called  charitable  uses,  to  take  place  after  their  deaths, 
to  the  disherison  of  their  lawful  heirs/' 
oi»^ttoM     8.  Lord  Hardwicke  has  made  the  following  obser- 
^"fdwiokj.  vations  with  reference  to  9  Geo.  II.  c.  36:  "This, 

C.y  npou  it.  ' 

though  mentioned  as  a  barbarous  Act,  is  quite  other- 
wise :  far  &om  being  a  prohibition  of  charitable  foun- 
dations, it  only  restrains  the  method,  leaving  the  dis- 
position of  personal  property  thereto  free.  The  par- 
ticular views  of  the  Legislature  were  two :  First,  to 
prevent  the  locking  up  of  land  and  real  property  from 
being  aliened,  which  is  made  the  title  of  the  Act :  the 
second,  to  prevent  persons  in  their  last  moments  from 
being  imposed  on  to  give  away  their  real  estates  from 
their  families.  With  regard  to  the  latter  view,  it  was 
a  very  wise  one ;  for  by  that  means,  in  times  of  Popery, 
the  clergy  got  almost  half  the  real  property  of  the 
kingdom  into  their  hands ;  and,  indeed,  I  wonder  they 
did  not  get  the  rest,  as  people  thought  they  thereby 
purchased  heaven.  But  it  is  so  far  from  being  charity 
or  piety,  that  it  is  rather  a  monument  of  impiety,  and 
of  the  vanity  of  the  founders.  As  to  the  other  view, 
it  is  of  the  last  consequence  to  a  trading  kingdom ;  to 
which,  indeed,  the  locking  up  of  lands  is  a  great  dis- 
couragement.''^ 

*  Attorney- General  v.  Day,  1  Ves.  218  j   and    eee  Durour  v. 
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ft  The  first  section  of  9  Geo.  II.  e.  36,  enacts,  chapih. 

'       Sect.  1. 

"That  fifom  and  after  the  24th  of  June,  1736,  no  ma-  ,^  — - 

^  '  After  24 

noKj  lands,  tenements,  rents,  advowsons,  or  other  J»*?«»]736, 
bereditaments,  corporeal  or  incorporeal,  whatsoever,  ^^^^ 
nor  any  sum  or  snms  uf  money,  goods,  chattels,  stocks  ^'^^^^'diA- 
inthe  public  funds,  securities  for  money,  or  any  other  e,*J^^tK^' 
personal  estate  whatsoever,  to  be  laid  out  or  disposed  ^^^'^, 
of  m  the  purchase  of  any  lands,  tenements,  or  heredi- 
taments, shall  be  given,  granted,  aliened,  limited,  re- 
leased, transferred,  assigned,  or  appointed,  or  any  ways 
conveyed  or  settled  to  or  upon  any  person  or  persons, 
bodies  politic  or  corporate  or  otherwise,  for  any  estate 
or  interest  whatsoever,  or  any  ways  charged  or  encum- 
bered by  any  person  or  persons  whatsoever,  in  trust 
or  for  the  benefit  of  any  charitable  uses  whatsoever, 
wdess  such  gift,  conveyance,  appointment,  or  settle- 
ment of  any  such  lands,  tenements,  or  hereditaments, 
sum  or  sums  of  money,  or  personal  estate  (other  than 
stocks  in  the  public  funds),  be  and  be  made  by  deed 
indented,  sealed,  and  delivered,  in  the  presence  of  two 
or  more  credible  witnesses,  twelve  calendar  months 
at  least  before  the  death  of  such  donor  or  grantor 
(including  the  days  of  the  execution  and  death),  and 
be  enrolled  in  his  Majesty's  High  Court  of  Chancery 
within  six  calendar  months  next  after  the  execution 
thereof,  and  unless  such  stocks  be  transferred  in  the 
public  books  usually  kept  for  the  transfer  of  stocks, 
six  calendar  months  at  least  before  the  death  of  such 
doner  or  grantor  (including  the  days  of  the  transfer 

MoHeux,  1  Ves.  321 ;  Vavffhan  23 ;  Boson  v.  Statham,  1  Cox. 
r.Farrtr,  2Ve».189;  Attorney-  20,  S.  C.  1  Eden  608;  Corhyn 
Gt9eralT.LordWeiffnauih,Amh,      v.  French,  4  Ves.  427.  .. 
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csAP.  III.  and  death) ;   and  unless  the  same  be  made  to  take 

— ^      effect  in  possession  for  the  charitable  use  intended^ 

immediately  from  the  making  thereof^  and  be  without 

any  power  of  revocation^  reservation^  trusty  condition^ 

limitation^  clause^  or  agreement  whatsoever^  for  the 

benefit  of  the  donor  or  grantor^  or  of  any  person  or 

persons  claiming  under  him.'' 

^itopm^        10.  By  section   2  it  is  provided,  ^^ That  nothing 

Tiduabie      hereinbefore  mentioned  relating  to  the  sealing  and 

tion.  delivery  of  any  deed  or  deeds,  twelve  calendar  months 

at  least  before  the  death  of  the  grantor,  or  to  the 

transfer  of  any  stock  six  calendar  months  before  the 

death  of  the  grantor  or  person  making  such  transfer, 

shall  extend,  or  be  construed  to  extend,  to  anyjgur- 

chase  of^ftny  pjftfttft  nr  intCTftsit  jnJandRj  tenements,  or 

iereditaments,  or  any  transfer  of  any  stock  to  be  made 

really  and  bond  fide  for  a  full  and  valuable  considera- 

tign  actually  paid  bLsjt  before  the  making  such  con- 

veyauce  or  transfer,  without  fraud  or  coUiision." 

All  gifts,  11.  By  section  3  it  is  enacted,  "That  all  gifts, 

etc..  not  ^  .  '  o        ^ 

mftde  aooor.  grants,  couveyances,  appointments,  assurances,  trans- 
Act,  Toid.  fers,  and  settlements  whatsoever,  of  any  lands,  tene- 
ments, or  other  hereditaments,  or  of  any  estate  or 
interest  therein,  or  of  any  charge  or  incumbrance 
affecting  or  to  affect  any  lands,  tenements,  or  heredi- 
taments, or  of  any  stock,  money,  goods,  chattels,  or 
other  personal  estate,  or  securities  for  money,  to  be 
laid  out  or  disposed  of  in  the  purchase  of  any  lands^ 
tenements,  or  hereditaments,  or  of  any  estate  or  in- 
terest therein,  or  of  any  charge  or  incumbrance  affect- 
ing or  to  affect  the  same,  to  or  in  trust  for  any  chari- 
table uses  whatsoever^  which  shall  at  any  time  from 
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and  after  the   said  twenty-fourth  day  of  June,  one  CHA».ni. 
thousand  seven  hundred  and  thirty-six,  be  made  in      — ^ 
any  other  manner  or  form  than  by  this  Act  is  directed 
and  appointed^  ahall  be  absolutely,  and  to  all  intents 
and  purposes,  null  and  void/^ 

12.  By  section  4  it  is  provided,  ''That  this  Act unWersitics, 
shall  not  extend,  or  be  construed  to  extend,  to  make  wmchMter, 
Toid  the  dispositions  of  any  lands,  tenements,  or  here-  ^^^  ®*" 
ditaments^  or  of  any  personal  estate,  to  be  laid  out  in 

the  purchase  of  any  lands,  tenements,  or  heredita- 
ments, which  shall  be  made  in  any  other  manner  or 
form  than  by  this  Act  is  directed,  to  or  in  trust  for 
dther  of  the  two  Universities  within  that  part  of 
Great  Britain  called  England ;  or  any  of  the  collies 
or  houses  of  learning  within  either  of  the  said  Univer- 
rities;  or  to  or  in  trust  for  the  Colleges  of  l^ton, 
Winjifipter,  or  Westminster,  or  any  or  either  of 
them,  for  the  better  support  and  maintenance  of  the 
scholars  only  upon  the  foundations  of  the  said  Col- 
leges of  Eton,  Winchester,  and  Westminster." 

13.  By  section  5  it  is  provided  and  enacted,  "  That  Number  of 
no  such  college  or  house  of  learning  which  doth  or  to  be  held 


shall  hold  or  enjoy  so  many  advowsons  of  ecclesias-  limited. 
tical  benefices,  as  are  or  shall  be  equal  in  number^  to 
one  moiety  of  the  fellows  or  persons  usually  styled  or 
reputed  as  fellows,  or  where  there  are  or  shall  be  no 
fellows  or  persons  usually  styled  or  reputed  as  fellows, 
to  one  moiety  of  the  students  upon  the  foundation 
whereof  any  such  college  or^  house  of  learning  doth  or 

*  ThiB  restriction  as  to  the      ing  has  been  removed   by  45 
number  of  adTOWBona  to  be  held      Geo.  III.  c.  101. 
br  oollegea  or  honaea  of  learn- 
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caif.m.  may,  by  the  present  constitution  of  such  college  or 
—      house  of  learning,  consist,  shall,  from  and  after  the 
twenty-fourth  day  of  June,  one  thousand  seven  hun- 
dred and  thirty-six,  be  capable  of  purchasing,  acquis 
ring,  receiving,  taking,  holding,  or  enjoying  any  other 
advowsons  of  ecclesiastical  benefices  by  any  means 
whatsoever ;  the  advowsons  of  such  ecclesiastical  be- 
nefices as  are  annexed  to  or  given  for  the  benefit  or 
better  support  of  the  headships  of  any  of  the  said  col- 
leges or  houses  of  learning,  not  being  computed  in  the 
number  of  advowsons  hereby  limited/* 
t^nd^        14.  By  section  6  it  is  provided,  "  That  nothing  in 
Scotland,     ^j^j^  ^^^  contained  shall  extend,  or  be  construed  to 
extend,  to  the  disposition,  grant,  or  settlement  of  any 
estate,  real  or  personal,  lying  or  being  within  that 
part  of  Great  Britain  called  Scotland/' 
Qiftaofpro-      15.  The  modc  in  which  gifts  for  pious  and  chari- 
ESdfor       table  uses  may  be  made  of  realty  in  Ireland  (to  which 
reiigiouB      9  Gco.  II.  c.  36  docs  uot  apply),  18  regulated  by 
?a^^by7 A  7  &  8  Vict.  c.  97,  intituled  "  An  Act  for  the  more  ef- 

8  Vict.  c.  96.  . 

fectual  application  of  charitable  donations  and  be- 
quests in  Ireland,'^  and  which  commenced  from  and 
after  the  1st  of  January,  1845. 
Giftaofpro-      16.  By  the  fifteenth  section  of  the  last-mentioned 

perty  by  will    ...  ,      ,  ,      , 

OT  dgwi  to  Act,  it  IS  enacted,  that  every  person  or  body  corporate 
cb^bi  ^^^^S  ^^  ^^f  ^^^>  ^^  their  own  right  any  estate  or 
DonatioM  interest,  in  possession,  reversion,  or  remainder,  of  or 
l&mM^"^'  in  any  lands,  tenements,  or  hereditaments,  or  any 
chi^eii  OT  property  of  or  in  any  goods  or  chattels,  shall  have 
?iiirioalf  ^^  power  at  his,  her,  and  their  will  and  pleasure,  by 
worship,  eto.  jgg J  ^^jy  exccutcd  and  attested  by  two  credible  wit- 
nesses,or  by  his  or  her  last  will  in  writing  duly  executed 
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aoooFding  to  law,  to  give  and  grant  to  and  vest  in  the  chit.  m. 
CommisaioiieTB  of  Charitable  Donations  and  Bequests  — 
tarLrdand,  and  their  successors^  all  such  his  or  her  or 
thdor  estate,  interest,  or  property  in  such  lands,  tene- 
ments, hereditaments,  goods  and  chattels,  or  any  part 
or  parts  thereof,  in  trust  for  building,  enlarging,  up- 
holding,  or  furnishing  any  chapel  or  place  of  religious 
w(»ship  of  persons  professing  the  Roman  Catholic  re- 
ligion, or  in  trust  for  any  archbishop  or  bishop  or  other 
penonin  holy  orders  of  the  Church  of  Rome,  officiating 
in  any  distri^,  or  having  pastoral  superintendence  of 
any  congregation  of  persons  professing  the  Roman  Ca- 
tholic religion,  and  for  those  who  shall  from  time  to 
time  so  officiate  or  shall  succeed  to  the  same  pastoral 
superintendence,  or  for  building  a  residence  for  his  and 
their  use ;  and  such  estate,  interest,  or  property  in 
such  lands,  tenements,  or  other  hereditaments,  goods, 
and  chattels,  shall  vest  in  and  be  holden  by  the  said 
Commissioners,  subject  to  the  trusts  of  such  deed  and 
will  respectively,  without  any  writ  or  licence  other 
than  this  Act :  provided  always,  that  nothing  herein 
contained  shall  be  construed  to  render  lawful  any  do- 
nation, devise,  or  bequest  to  or  in  favour  of  any  reli- 
gioua  order,  community,  or  society  of  the  Church  of 
Bome,  bound  by  monastic  or  religious  vows,  prohi- 
bited by  an  Act  passed  in  the  tenth  year  of  the  reign 
of  King  George  IV.,  intituled  "  An  Act  for  the  re- 
lief of  his  Majesty's  Roman  Catholic  subjects,"^  or  to 
or  in  favour  of  any  member  or  members  thereof.         gou  of 

17.  By  the  sixteenth  section  of  the  same  Act,  it  is  ]^ii^dto 
enacted,  "  that  alter  the  commencement  of  the  Act  no  riubie  uses 

by  deed  or 

■ioaeo.iy.c.7.  SMl^S; 

Talidityof. 
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^8wt  V^'  ^^°**^^^^  devise,  or  bequest  for  piotis  or  charitable 
—  uses  in  Ireland  shall  be  valid  to  create  or  convey  any 
estate  in  lands,  tenements,  or  hereditaments,  for  such 
uses,  unless  the  deed,  will,  or  other  instrument  con- 
taining the  same  shall  be  duly  executed  three  calendar 
months  at  the  least  before  the  death  of  the  person 
executing  the  same,  and  unless  every  such  deed  or 
instrument,  not  being  a  mil,  shall  be  duly  registered 
in  the  office  for  registering  deeds,  in  the  city  of  Dub- 
lin, within  three  calendar  months  after  the  execution 
thereof.  * 


2.  Copyholda  vnthin  9  Geo.  II. 

c.  86. 
8.  SuficierU  if  grcmtor,  vnthout 


SECTION  II. 
Gkrrs  aitd  Dispobitioits  by  Deed  to  Chabitabls  Uses  whbn 

HADE  IS  COyPOUMITT  WITH  9   GeO.  II.   C.  86. 

1.  Sub}eet  of  SecUon  2,  Chapter  ,     8.  Proof  of  enrolment. 

III.  I     9.    ^^nrolmenit  not  presumed. 

10.  Courts  fiot  bound  to  take  ob- 
jection as  to  want  of  enrol- 
ment, 
the  grantees,  executes  deed  j   11.  Time  allowed  for  the  enroll 
hrfore  enrolment.  ment  of  deeds  relating   to 

4.  Deed  void  on  death  of  donor  !  Boman  Catholic  charitiea. 

twelve  months  after  execur  '  23  <!;  24   Vict.  c.  134,  «. 

tion,  and  does  not  revoke  \  3,  4. 

prior  wiU.  \  12.   What  deeds  do  not  require 

5.  Grants  for  sites  of  certain  enrolment. 

schools  and  colleges  not  void      18.  Ahandotiment  qf  interest  hy 

though  grantor  dies  wUhin  .  the  donor. 

twehe  months.  \   14.  Resulting    trust  for    donor, 

6.  Necessity  of  enrolment.  Gran-  bad. 

tor  may  take  advantage  of      15.  Secret  understanding  for  be- 
waaUqf.  ^  n^  of  donor. 

7.  As  to  enrolment  when  there      16.  Donor  may  reserve  power  qf 

are  more  deeds  than  one.        \  regulating  charity. 
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17.  Grant  ofadtowton  by  person 

cofUinuinff  rector ,  good. 

18.  Whether  a  conveyance  to  a 

charity  in  consideration  of  a 
rentcharge  ia  void. 

19.  Alteration  of  the  law  ob  to  re- 

servation* by  24  Vict.  c.  9, 

B.  1. 

20.  Sale  to  charity. 

21.  ConsideraHon  to  he  paid  to 

bring  caae  within  ted.  2  of 
9  Geo.  II.  c.  86. 


22.  Meaning  of  the  2nd  Section. 

23.  Protection  by  9  Geo.  IV.  c 

85,  to  purchasers  not  having 
complied  with  requisitions 
of  9  Geo.  II.  c.  36. 

24.  Pwrther  interposition  in  fa- 

vour of  purchasers  by  24 
Vict.  c.  9,  s.  8. 

25.  Conveyances  for  valuable  con- 

sideration for  schools  of  the 
poor,  etc.,  as  to  enrolment 
of 


Chai-.  III. 
Sect.  2. 


1.  Hav:ng  seen  what  are  the  provisions  of  9  Geo.  subject  of 
II.  c.  36^  it  is  now  proposed  to  proceed  to  the  exami-  cup.  lii. 
nation  of  the  decisions  relating  to  deeds  in  which  the 
question  is  discussed^  whether  or  not  they  are  made 

in  all  respects  in  conformity  with  the  provisions  of 
that  important  statute.  It  is  proposed  also  to  notice 
how  these  provisions  havgj)een  altered  or  modified  by 
subsequent  legislation. 

2.  Notwithstanding  the  words  by  "  deed  indented  cowrhoidii 
and  enrolled  in  the  Court  of  Chancery,"  it  is  clear  oeo.n.e. 
that  copyholds  have  begn  always  held  to  be  within ' 
the  statute,  and  could  be  conveyed  to  charitable  uses, 
by  the  usual  surrender ;  and  by  a  deed  indented  and 
enrolled  pursuant  to  the  Act  declaring  the  uses  of 
the  surrender.^   To  obviate  apparently  any  possible 
difficulty  upon  the  subject^  it  has  been  enacted,  by 
24  Vict.  c.  9,  thatjio  deed  or  assurance  thereafter  to 
be  made  for  any  charitable  uses  whatsoever,  of  any 
hereditaments,  of  any  tenure  whatsoever,  or  of  any 
estate  or  interest  therein,  shaU  be  deemed  to  be  null 


86. 


'  Arnold  ▼.  Chapman^  1  Ves. 
108  ;  Doe  d.  Howson  v.  Water. 


<o«,  3  B.  &  Aid.  149,  1  Watk. 
Cop.  p.  201  «.  4th  ed.  ^ 
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^s^ct  ?^'  ^^^  ^^^^  within  the  meaning  of  9  Greo.  II.  c.  8^,  by 
—  reason  of  such  deed  or  assurance  not  being  indented 
or  not  purporting  to  be  indented^  nor  (in  the  ease  of 
any  such  assurance  of  hereditaments  of  copyhold  or 
customary  tenure,  or  of  any  estate  or  interest  therein) 
by  reason  of  the  same  not  being  made  by  deed.^ 
saffidentif       3.  It  will  bc  suflScieut  if  the  grantor  has  executed 

grantor 

without  the  the  deed,  although  the  grantees  may  not  have  done 

«««»«•  so  before  enrolment/  and  although  the  grantor  retain 

enrolment,  possession  of  the  dccd  aftcrwards.* 
Deed  void        4.  Although  a  deed  of  gift  to  a  charity  be  properly 

on  death  of  „     ,  .    -i.  .,  7        ,.  ..i  -      I       ,  , 

donor  within  enrolled,  yet  it  the  grantor  die  within  twelve  calen- 
monthumfter  dar  moutbs  from  its  execution,  it  will  be  void  *  and 

execntion,  .,i  •  i  .  "^1 '• — , 

»nd  does  not  Will  Hot,  it  sccms,  PCToke  a  prior  devise.     Thus,  in 

revoke  prior  '  '  r 

^11-  Matthews  v.  VemAlesJ^  a  testatrix  by  will  duly  attested, 

devised  all  her  freehold  property  to  trustees  for  the 
•  use  of  B.  Seven  days  afterwards,  she  conveyed  part 
of  her  property  to  trustees  for  a  charitable  foundation 
pursuant  to  9  Geo.  II.  c.  36,  Nine  days  afterwards 
she  made  a  codicil,  attested  by  three  witnesses,  to  be 
taken  as  part  of  her  will,  by  which  codicil  she  ap- 
pointed another  trustee,  and  ordered  her  money  out 
at  mortgage  to  be  first  applied  in  payment  of  her 
debts.  The  testatrix  died  within  a  twelvemonth  after 
the  execution  of  the  deed.  It  was  held  by  the  Court 
of  Common  Pleas,  upon  a  case  sent  from  Chancery, 
and  for  which  no  reasons  were  given,  that  the  deed 
did  not  revoke  the  will.     It  was  argued  that  the  oo- 

»  Sect.  1.  6  Jur.  N.  S.  619.                               I 

»  Orieves  ▼.  Case,  2  Cox.  301.  *  Prices.  Hathaway,  6  Madd.      j 

^  Attometf-Oetteral  y.  MutUty^  804. 

1  Mer.  327  j  Fisher  «.  Brierletf,  »  2  Bing.  136, 9  J.  B.  Moo.  286. 
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dial  amounted  to  a  republication  of  the  will ;  but  even  cgi*.  m. 
m  the  absence  of  the  codicil,  the  decision  probably      — 

troidd  have  been  the  same,  upon  the  ground  that  the 

deed  was  a  mere  nullity,  in  consequence  of  the  donor  . 

not  having  sarvived  its  execution  for  the  period  re^ 

quired  by  the  statute. 

5.  "Where,  however,  any  deed  shall  have  been  or  2S??f w- 
diall  be  executed  under  the  powers  and  for  the  pur-  ^^u^m 
poses  of  "  the  Act  to  afford  further  facilities  for  the  S*^^^ 
conveyance  and   endowment   of  sites  for  schools,^^^  SiSntiSS* 
wiihout  any  valuable  consideration^  the  same  shall  be  °^^^' 
and  continue  valid,  if  otherwise  lawful,  although  the 

donor  or  grantor  shall  die  within  twelve  calendar 
months  firom  the  execution  thereof.^ 

Grants  of  land  also,  by  absolute  owners  or  tenants 
in  tail,  for  sitesof  schools  for  instruction  of  masters 
and  mistresses  of  elementary  schools  for  poor  persons, 
are  also  to  be  valid,  although  the  grantor  die  within 
twelve  calendar  months.^ 

6.  A  deed  conveying  property  to  charitable  uses  Necessity  of 

-     -r—; --V,  Z»i^^-%    •■■-  —  , -  -         "enrolment. 

most  be  duly  eiirQlIea ;  if^it  oe  not,  the  grantor  may  or»ntorm»y 
take  advantage  of  the  want  of  compliance  with  the  aoe  of  want 
laequiaitions    of  the  statute  and   recover   the   pro- 
perty.* 

7.  A  conveyance  of  land  to  trustees  for  charitable  as  to  emoi. 

'  4  &  5  Vict:  c.  88.  training  of  candidates  for  holy 

*  7  &  8  Vict.  c.  37,  B.  3.  orderB. 

'  12  &  13  Vict.  c.  49,  ».  4.  *  Doed.WeUardYMawihom, 

And  flee  16  &  16  Vict.  c.  49,  aa  2B.  &  Aid. 96;  Doe  d,  Preeeer. 

to  flehoola  and  colleges  for  the  Hawells,  2  B.  &  Ad.  744;  At- 

ntM  of  yeomen,  tradesmen,  or  iomey-G^eneralY.Munby^l'^er, 

othera,   or    for    the   theological  327;  J>oe  r.  Wrinkle,  2  B.  & 

Aid.  710. 
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cgAP.ra.  purposes  duly  enrolled  will  be  valid^  although  it  be 
mont^n  ^^^  ^  pufsuaiice  of  deeds  relating  to  the  same  land, 
l^rodHda  *"^^  charitable  purposes  which  have  not  been  en- 
thttione.  rolled.^  Sometimes  when  property  is  conveyed  to 
charitable  uses^  two  deeds  are  executed ;  the  first  to 
convey  the  property^  the  second  to  declare  the  chari- 
table uses.  It  is  only  necessary  to  enrol  the  second 
deed.  See  24  Vict.  c.  9,  which  enacts  "tEaTTn^all 
cases  where  the  charitable  uses  of  any  deed  or  assu- 
rance hereafter  to  be  made  for  conveyance  of  any 
hereditaments  for  any  charitable  uses^  shall  be  de- 
clared by  any  separate  or  other  deed  or  instrument^ 
it  shall  not  be  necessary^  for  the  purposes  of  the  first 
recited  Act  (9  Gteo.  II.  c.  36)  or  of  this  Act,  to  enrol 
such  deed  or  assurance  for  conveyance;  but  every 
such  deed  or  assurance  for  conveyance  shall  neverthe- 
less be  absolutely  null  and  void  unless  such  separate 
or  other  deed  or  instrument  shall  within  six  calen- 
dar months  next  after  the  making  or  perfecting  of 
such  deed  or  assurance  for  conveyance  be  enrolled  in 
her  Majesty's  High  Court  of  Chancery,  and  such  en- 
rolment as  last  aforesaid  shall  be  deemed  and  treated 
for  all  purposes  of  the  first  recited  Act  (9  Oteo.  II. 
c.  36)  and  this  Act,  as.  if  such  deed  or  assurance  for 
conveyance  had  declared  such  charitable  uses,  and  had 
been  so  enrolled  as  last  aforesaid.''^ 
Proof  of  ea.  8.  To  provc  the  enrolment  of  a  deed  under  the 
9  Geo.  II.  c.  86,  the  deed  was  produced  with  the  fol- 
lowing memorandum  indorsed  thereon: — ^' Enroll^ 
in  her  Majesty's  High  Court  of  Chancery,  the  I7th 


rolmeot. 


^  AUomey-Qeneraly.  Munro^  *  Sect  2. 

9  Jur.  461 ;  1  Holt,  Bep.  99. 
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day  of  December^  1836,  being  first  duly  stamped,  ac-  cwr.  in. 
cording  to  the  tenor  of  the  statutes  made  for  that  - — 
purpose. — D.  Drew/'  Evidence  was  given,  that  Mr. 
Drew  was  a  person  who  at  that  time  of  the  trial 
acted  as  the  clerk  of  the  enrolments  in  the  Court 
of  Chancery,  and  that  on  the  memorandum  being 
produced  to  him  a  short  time  before  the  trial,  at 
the  Six  Clerks''  Office,  which  is  under  the  same 
roof  as  the  Enrolment  Office,  Mr.  Drew  acknow* 
ledged  the  same  to  be  his  signature.  It  was  held 
by  the  Court  of  Common  Pleas,  that  the  proof  of  en- 
rolment was  sufficient,  the  memorandum  having  been 
made  by  the  proper  officer  in  the  execution  of  his 
duty.i 

9.  The  Courts  will  not  presume  the  enrolment  of  snroime&t 
a  deed,  even  after  a  considerable  period  has  elapsed  ^tSS!'  - 
sbce  its  execution.^ 

10.  But  it  seems  that  the  Courts  ut;  not^  bound  Cooru  not 
upon  principles  of  public  policy  to  take  the  objection  ukTobaeo- 
oT  the  absence  of  enrolment,  if  the  party  legally  en-  wunofen. 
titled  to  the  property  does  not  insist  upon  it.    Hence 

where  trustees  of  a  Dissenters^  meeting-house,  in 
▼horn  the  legal  estate  was  vested,  admitted  the  trusts, 
and  did  not  raise  the  objection  that  the  deed  was  void 
as  not  being  enrolled  under  the  statute,  but  submitted 
to  act  as  the  Court  should  direct ;  it  was  held  by  Sir 
James  Wigram,  V.C.,  that  it  was  not  competent  to 
persons  who  had  seceded  from  the  society  to  raise  the 


^  I>oe  d.  Williams  ▼.  Lloifd^  s  j^  ^,  ffamion  ▼.  WaUrlon, 

1  Soott,  N.  B.  605,  1  Man.  &      8  B.  &  Aid.  149;    Wriffhi  t. 
Gr.  671.  Smithies,  10  Biwt  409. 

.    d2 
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cg^^i.  objection^  and  that  the  Court  might  appoint  new 

—  trustees  of  the  land.^ 
S?or^**  11.  In  consequence  of  the  nature  of  the  trusts  re- 
SdSlTre-  luting  to  Roman  Catholic  charities^  they  have,  to  a 
E^*o».  S^^^  extent,  been  kept  secret.  By  the  Roman  Ca- 
IS,  m"*  tholic  Charities  Act®  an  opportunity  is  afforded  of  en- 
ui^TiX  'olliJ^g  deeds  or  assurance  to  Roman  Catholic  chari- 
ties not  made  in  conformity  with  9  Oeo.  II.  c.  36, 
It  enacts  that  ^'  no  deed  or  other  assurance  for  any 
charity  relating  to  or  connected  with  the  Roman  Ca- 
tholic religion,  made  subsequently  to  the  passing  of 
the  Act  9  Greo.  II.  c.  36,  and  before  the  passing  of 
this  Act,  shall  be  void  or  voidable  by  reason  of  the 
same  not  having  been  made,  perfected,  or  enrolled  in 
the  manner  directed  by  the  first-named  Act,  or  other- 
wise, under  the  provisions  of  the  said  Act ;  if  such 
deed  or  assurance  has  been  or  shall  be,  within  twelve 
months  after  the  passing  of  this  Act,  enrolled  in  the 
High  Court  of  Chancery :  Provided  that  every  deed 
or  assurance  for  any  such  charity  as  aforesaid  coming 
within  the  provisions  of  9  Geo.  II.  c.  36,  shall  have 
the  benefit  thereof  notwithstanding  anything  herein 
contained."*  The  expense  of  the  enrolment  of  any 
deed  under  the  third  section  of  the  Act  is  to  be  de- 
frayed out  of  the  property  subject  to  the  charity  to 
which  the  same  may  relate.'*  Nothing  in  the  Act 
contained  is  to  extend  to  give  effect  to  any  use,  trusty 
gift,  foundation,  or  disposition  theretofore  made  which 
had  been  already  avoided  in  any  proceeding  at  law  or 

>  Attame^'General  y.  Ward,  <  28  &  24  Viot.  o.  134. 

6  Hare  477 ;  and  see  Aitomey-         '  Sect.  8. 
General  t.  Moor,  20  Bear.  119.  ^  Sect.  4. 
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m  equity,  or  to  prejudice  any  suit  at  law  or  in  equity  Ciia».iii, 
oommenoed  before  the  passing  of  the  Act,  or  to  affect  — ^ ' 
tty  property  held  or  enjoyed  beneficially  by  any  per* 
BOD  or  persons  at  the  time  of  the  passing  of  the  Act 
adrergely  to  any  such  use,  trust,  gift,  foundation,  or 
di^osition^^  and  nothing  in  the  Act  is  to  be  taken  to 
repeal  or  in  any  way  alter  the  provisions  of  10  Geo.  II. 
c  7,  respecting  the  suppression  or  prohibition  of  the 
leGpous  orders  or  societies  of  the  Church  of  Rome 
Iwond  by  monastic  or  religious  vows.* 

12.  Where  lands  are  already  in  mortmain  under  a  what  daeds 
deed  duly  enrolled,  whether  they  are  vested  in  a  cor-  qtupeenroi- 
poration^  or  in  individuals,^  a  subsequent  deed  con- 
Teying  such  lands  to  another  charity  will  not  require 
enrolment.  For  the  object  of  the  Mortmain  Act  was 
to  distmguish  and  point  out  what  lands  were  in  mort- 
main. Therefore  when  that  has  once  been  done,  a 
sabsequent  conveyance  of  the  same  lands  in  mortmain 
does  not  require  enrolment.*  -  • 

A  porchase  of  a  cottage  and  lands  by  the  overseers 
and  churchwardens  of  a  parish  for  the  purpose  of  a 
workhouse  is  not  a  purchase  for  a  charitable  use,  and 
does  not  therefore  require  enrolment  under  the  Mort- 
main Act.*  I 

A  mortgage  to  trustees  of  a  charity  is  not,  j^seems^  | 

vithin  9  Geo.  II.  c.  86,  s.  1,  so  as  to  require  enrol-  }  ^ 

\  '  f 

^  Sect.  6.  *  Per  Sir  J.  Bomilly.  Inre  ^.  /              I      ,^ 

'  Sect.  7.  Ashtan  v.  Jones,  28  Beav.  460.  I         /    t      kJL 

*  WaHer   ▼.    Itiohardson,   2  See  also  In  re  The  London  Dock  l.   ^  \"^ 
Mee.  &  W.  882 ;  Attorney- Ge-  Act,  20  Beav.  490.  / 

«ni2  T.  Oiyny  12  Sim.  84.  ^  BwmabtfY,  Barehy,  4i  Horlst  /       ;^ 

*  AM>n  ▼.  Jonee,  28  Bear.      &  N.  690. 

m  / 
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Chap.  m.  ment  :^  at  all  events,  such  a  deed  has  not  a  '^  condition 

Se<'t.  S. 

—^ '    for  the  benefit  of  the  grantor''  within  the  meaning  of 
the  Act,  and  therefore  if  executed  before  9  Geo.  IV. 
c.  85,  is  valid  without  enrolment.* 
Abandon.         13.  Ncxt,  it  will  bc  obscrvcd  that  it  is  essential  to 

ment  of  in-  '  

tewstbythe  fj^e  validity  of  grants  to  charitaMejiB^  that  they  be 

I  made  to  take  eggct  in  possessioiL  for  the  charitable 

use  intended^^immediately  from  the  making  thereof^  * 
and  be  without  any  power  of  revocation,  reservation, 

i  trust,  condition,  limitation,  clause,  or  agreement  what- 

soever for  the  benefit  of  the  donOT^or  grantor,  or  of 

j  any  person  or  persons  claiming  under  Hm. 

I  Beauiting         14.  Evcu  whcrc  thcrc  is  a  resulting  trust  to  the 

\  tnutfordo-  -i      .  i  .      i./»       .  i. 

■^  norbMi.      grantor  during  his  life,  m  consequence  of  no  trust 

I  being  declared  for  the  charity  during  that  period, 

i  the  grant  will  be  void  as  not  being  to  '^  take  effect  in 

i  possession  for  the  charitable  use  immediately  from 

the  making  thereof."* 
Secret  nn.        15.  Although  all  the  requisitions  of  the  statute  are 

der6t*nding  ,  , 

frar  benefit  of  apparently  complied  with  by  the  grantor,  nevertheless 
if  there  be  an  agreement  or  understanding  or  design 
among  the  parties  to  the  deed  that  the  payment  of 
the  income  is  not  to  be  enforced  during  the  life  of 
the  grantor,  the  deed  will  be  void,  as  the  whole  trans- 
action will  be  considered  a  fraud  upon  the  statute. 
The  onus  however  of  proving  such  an  agreement  or 
understanding,  or  design  rests  on  those  who  allege  it 
as  plaintifis.^ 

^  Doe  d.  Graham  ▼.  Maitkins,      See  also  Doe  d.  T%omp9on  ▼. 
1  Gale  &  Day.  551.  Pitcher,  8  Man.  &  S.  407 ;  and 


'  Ibid.  Fifher  ▼.  Brierley,  1  De  G.  Fish. 

3  Limbrey  ▼.  Qurr,^  Madd.151.      &  Jo.  648  (t 
*  Way  V.  Eaet,  2  Drew.  44.      of  Sir  J.  Ron 
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16,  The  donor  may^  it  seems^  without  Mndering  ^'JJJ;^/^- 
hk  gift  invalid^  reserve  to  himself  the  power  of  regu-  p^^^^ 
ktang  the  charity/  and  a  condition  by  which  A^ranlt  J^JJ^*^ 
ud  tomb  is  to  be  repaired  and  to  be  used  for  the  Jg^^l^ 
grantor  and  his  family  is  not  a  reservation  rendering 
1  conveyance  invalid  within  the  meaning  of  the  Act^ 
"tiie  object  of  the  Act  only  being  to  prevent  a  reser- 
vation, under  colour  of  a  charitable  use,  of  some  sub- 
stantial benefit  to  the  donor  himself/' ' 

17.  Where  there  was  a  grant  by  indenture  executed  ^*  <^  ^ 
more  than  twelve  months  before  the  grantor's  death,  gerapncon- 
and  duly  enrolled^  of  a  house  and  premises  held  under  ^  sood. 
a  church  lease  to  Trinity  College^  Cambridge^  in  trust 
for  the  rector  of  a  parish^  it  was  held^y  Sir  William 
Grant,  M.K.,  to  be  valid  under  the  statute,  and  not 
to  be  affected  by  the  circumstance  of  the  grantor  T;)eing 
himself,  at  tbe  time  of  the  grant,  rector  of  the.parish, 
and  retaining  the  deed  in  his  own  possession.  •  ^'  The 
grant,"  said  his  Honour,  ''  does  not  contain  any  re- 
servation: the  gift  does  take  effect  immediately  in 
possession;  there  is  no  power  of  revocation,  no  trust 
express  or  implied,  from  which  the  grantor  in  his  in- 
dividual capacity  can  derive  any  benefit;  and  although 
it  is  said  that,  on  the  face  of  the  deed,  the  grantor  is 
rector,  and  his  gift  is  a  gift  for  the  benefit  of  the 
rector,  yet  it  must,  on  the  other  hand,  be  acknow- 
ledged that  this  is  a  case  for  which  the  statute  makes 
no  provision,  which  is  entirely  out  of  its  contempla- 

VM  held  that  the  endenoe  did  not  *  Doe  d,  Thompson  r.  Pitcher^ 

ilu>w  any  secret  undentandiiig  8  Man.  &  Selw.  407,   410,   2 

between  the  donor  and  tnuteee.  Marsh.  61,  6  Taunt.  359. 
'  Orienet  y.  Cate^  2  Cox  801. 
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OHAP.ni.  tion  :  that  the  gift  itself  is  absolute  and  irrevocable  ; 

Sect.  2.  ^  o  ' 

—  the  benefit  which  the  grantor  enjoys  under  it  only- 
accidental  ;  his  enjoyment  of  the  property  no  longer 
an  enjoyment  as  owner^  but  as  attached  to  the  situa- 
tion in  which  he  happens  to  be  placed.  The  moment 
he  quits  that  situation^  he  loses  all  enjoyment  of  the 
property^  and  that  may  be  by  circumstances  over 
which  he  has  no  manner  of  control^  by  deprivation^ 
or  appointment  to  a  higher  benefice^  perhaps  at  the 
very  moment  when  he  had  executed  the  instrument. 
The  Legislature  had  no  intention  or  thought  of  pre- 
cluding this  sort  of  incidental  advantage^  and  to  con* 
strue  the  statute  otherwise  would  be  to  prohibit  a 
rector  from  bestowing  any  endowment  on  his  own 
living.^ 
Whether*        18.  It  sccms  to  havc  been  doubtful  whether  a  con- 

oonvevftnce 

to  a  charity  vevancc  of  land  to  charitable  uses  was  void,  when 

in  consider-  ^i. 

ation  of  a     made  subject  to  a  perpetual  rent-charge,  even  though 
iiToid.        it  may  be  fully  equal  to  the  value  of  the  land.     In 
the  case  of  the  Manchester  Infirmary,  an  Act  of 
Parliament  was  obtained  in  order  to  remove  that  ob- 
jection.^ 
Alteration        19.  Thc  law  upou  the  subjcct  of  reservations  in  the 
to^nl"  case  of  assurances  made  to  charities  has  been  recently 
Viet!  0^9,     modified  by  24  Vict.  c.  9,  which  enacts  that  no  deed 
or  assurance  thereafter  to  be  made  for  any  charitable 
uses  whatsoever,  of  any  hereditaments  of  any  tenure 
whatsoever,  or  of  any  estate  or  interest  therein,  shall 
be  deemed  null  and  void  within  the  meaning  of  the 

^  AUomey-Qeneral  ▼.  Aftmdy,      Charities,  117 ;  1  Erans's  Stat. 
1  Mer.  327.  827  «.  6. 

s  See  Boyle  on  the  Law  of 
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fifrt  redted  Act  (9  Geo.  II.  c.  36),  by  reason  of  such  ^-^ 
deed  or  assurance,  or  any  deed  forming  part  of  the  — 
ame  transaction,  containing  any  grant  or  reservation 
of  any  peppercorn  ^r  other  nominal  rent,  or  of  any 
miiies  or  miAerals,  or  easement,^r  any  ooven^ts  or 
proTMons  as  to  the  erection,  repair,  position,  or  de« 
aoiption  of  buildings,  the  formation  or  repair  of  streets 
or  roads,  drainage  or  nuisances,  or  any  covenants  or 
ptovisions  of  the  like  nature,  for  the  use  and  enjoy- 
ment as  well  of  the  hereditaments  comprised  in  such 
deed  or  assurance  as  of  any  other  adjacent  or  neigh- 
booring  hereditaments,  or  any  right  of  entry  on  non- 
payment of  any  such  rent,  or  on  breach  of  any  such 
covenant  or  provision,  or  any  stipulations  of  the  like 
natore  for  the  benefit  of  the  donor  or  grantor,  or  of 
any  person  or  persons  claiming  under  him,  nor  (in  the 
eaae  of  any  such  assurance  of  hereditaments  of  copy- 
hM  or  customary  tenure,  or  of  any  estate  or  interest 
therein)  by  reason  of  the  same  not  being  made  by 
deed,  nor  in  the  case  of  such  assurances  made  bond 
fide  on  a  sale  for  a  full  and  valuable  consideration,  by 
reason  of  such  consideration  consisting  wholly  or 
partly  of  a  rent,  rent-charge,  or  other  annual  payment 
reserved  or  made  payable  to  the  vendor  or  to  any  other 
person,  with  or  without  a  right  of  re-entry  for  non- 
payment thereof:  Provided  always,  that  in  all  reser- 
Titions  authorized  by  this  Act  the  donor,  grantor,  or 
vendor  shall  reserve  the  same  benefits  for  his  repre- 
sentatives as  for  himself.^ 

20.  The  provision  contained  in  the  second  section  saia  to  cha. 
of  the  Mortmain  Act  was,  it  seems,  suggested  by  the  n.  o.  s6, 
>  Sect.  1. 

D  3 
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^sect™'  ^*^®  ^^  Clueen  Anne's  Bounty  and  other  existing  cha- 

—      rities,  where  money  was  to  be  from  time  to  time  laid 

out  in  the  purchase  of  land.^     It  was  not  intended  to 

leave  every  person  at  liberty  within  twelve  months 

before  his  death  to  give  to  charitable  uses  any  land 

which  within  tjfdve  months  he  had  purchased  for  a 

full  and  valuable  ooncdderation.^ 

conddera-        21.  lu  ordcr  to  briug^thc  case  within  the  second 

p^d  to  bring  section^  the  consideration  must  be  paid  by  the  person 

thesec^d    for  whose  benefit  the  conveyance  is  made^^  and  the 

9  0eo?ii.    purchase  must  be  bond  fide  and  for  full  and  valuable 

consideration^  otherwise  it  will  be  void.^ 
Meaning  of  22.  The  meaning  of  the  second  section^  which  relates 
L?ti<^/^^  to  purchases,  is,  that  they  should  not  be  precarious  in 
point  of  time ;  so  that  should  the  grantor  of  any  land 
die  within  twelve  months^  or  the  transferor  of  stock* 
die  within  six  months^  yet  the  person  who  paid  the 
money  should  not  lose  his  purchase^  or  be  put  to  the 
risk  of  recovering  it  back^  as  there  might  not  be  assets, 
or  stocks  might  fall.^ 

Where  the  consideration  has  been  actually  paid. 
Lord  Hardwicke  said  he  doubted  whether  the  other 
restrictions^  exclusive  of  the  limitation  in  point  of 
time  in  the  life  of  the  party,  would  take  place  on  this 
provision,  and  he  was  rather  of  a  different  opinion, 
for  sometimes  money  is  paid  on  articles  before  a  per- 

^  Attomey-Qeneral  ▼.  Day,  1  •  Doe  d,  Preeee  v.  Howellty  2 

Ves.  222  ;   Vau^han  r,  Farrer,  B.  &  AcL  744, 

.  ^         2  Ves.  188 1 '  Price  y,  Eathatoa^,  *  Doe  d.    WeUard  v.  Haw- 

'''  6  Madd.  304.  thorn,  2B.&Ald.96;  Attorney- 

*  Price  Y.  Hathaway i  6  Madd.  General  t.  Ward,  6  Hare  477. 

312.  *  Attomey-Qeneral  ▼.  Day,  1 

Yea.  222. 
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tad  conveyance^  and  then  it  would  be  safficientlv  taken  cg^^-  in. 
oat  of  the  Act^  notwithstanding  the  circumstance  of      — 
the  deed  being  indented  and  enrolled  was  not  complied 
vith^  the  intention  of  the  Act  being  complied  with 
by  the  actual  payment  and  conversion  made  of  one 
tind  of  estate  into  another.^ 

23.  In  order  to  obviate  any  doubts  as  to  the  pro-  ^^^^y 
tBction  afforded  to  purchasers  by  the  2nd  section  of  JjJ^^- 
9  Geo.  II.  c.  36,  the  Legislature  interposed  by  9  Geo.  pj-S^ST" 
IV.c.  85;  whereby,  after  declaring  that  the  second  JJ*i^^5} 
section  was  only  intended  to  prevent  such  purchases  as  ^'  ^' 
ire  there  mentioned  from  being  avoided  by  reason  of 
the  death  of  the  grantor  within  twelve  calendar  months 
ifter  the  sealing  and  delivery  of  the  deed  or  deeds  re- 
lating thereto^  but  it  seemed  notwithstanding  to  have 
been  generally  apprehended  that  it  was  intended  wholly 
to  exempt  such  purchases  from  the  operation  of  the  Act, 
and  in  consequence  thereof  the  formalities  by  the  said 
Act  prescribed,  in  relation  to  the  conveyance  of  here- 
ditaioents  to  charitable  uses,  had  in  many  instances 
been  omitted  on  purchases  for  a  fiill  and  valuable 
consideration, — to  remedy  the  defects  in  the  titles 
of  lands  which  arose  in  consequence  of  this,  it  was 
oiacted  ''  thatwhere  any  lands^  tenements,  or  here- 
ditaments, or  any  estate  or  interest  therein,  have  or 
hu  bi>en  pnTchased  for  a  full  and  valuablft  <;innRif}ftrn.> 
tion,  in  trust  or  for  the  ^nefit  of  any  charitable  uses 
wEataoever,  and  such  full  and  valuable  consideration 
has  been  actually  paid^or  the  same,  every  deed  or 
other  assurance  already  made  for  the  purpose  of  con- 
veying or  assuring  such  lands,  tenements,  or  heredita- 

1  Attomey-Cfenered  ▼.  Day^  1  Vei.  222. 
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CHf^-ni.  ments.  estate  or  interest  as  aforesaid,  in  trust  or  for 

Sect.  2.  '  ' 

—  the  benefit  of  such  charitable  uses,  (if  made  to  take 
effect  in  possession,  for  the  charitable  use  intended, 
immediately  from  the  making  thereof,  and  without 
any  power  of  revocation,  reservation,  trust,  condition, 
limitation,  clause,  or  agreement  whatsoever,  for  the 
benefit  of  the  grantor,  or  of  any  person  or  persons 
claiming  under  him,)  shall  be  as  good  and  valid,  and 
of  the  same  effect,  both  for  establishing  derivative 
titles,  and  in  all  other  respects,  as  if  the  several  for- 
malities by  the  said  Act  prescribed  had  been  duly  ob- 
Act  not  to  served  and  performed.^  Provided  always,  that  nothing 
deeds  ai-      in  thc  Act  coutaiucd  shall  extend  to  give  effect  to  any 


avoided  by    dccd  or  othcr  assuraucc  theretofore  made,  so  far  as  the 

smts. 

same  had  been  already  avoided  by  suit  at  law,  or  in 
equity,  or  by  any  other  l^al  or  equitable  means  what- 
soever, or  to  affect  or  prejudice  any  suit  at  law  or  in 
equity  actually  commenced  for  avoiding  any  such  deed 
or  other  assurance,  or  for  defeating  the  charitable  uses 
in  trust  or  for  the  benefit  of  which  such  deed  or  other 
Nottodifl.   assurance  may   have  been  made.^      Provided   also, 
^t^e'^th  that  nothing  therein  contained  shall  be  construed  to 
?omSitieB.  dispcusc  with  any  of  the  said  several  formalities  pre- 
sdribed  by  the  said  recited  Act  (9  Geo.  II.  c.  36)  in 
relation  to  any  deed  or  other  assurance  which  shall 
be  made  after  the  passing  of  the  act."  ^ 
Fnrtherin.       24.  The  Legislature  has  again  interposed  in  favour 
in'iSSwSf  of  conveyances  to  charitable  uses  for  valuable  consider- 
E?*^^    ation,  and  has  enacted  by  24  Vict.  c.  9,  that  "  No  deed 
or  assurance  theretoforelBadg,  and  under  which  posses- 
sion was  then  held  for  any  charitable  uses  whatsoever, 
»  Sect.  1.  2  Sect  2.  '     *'Sect.  8. 
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of  any  hereditaments  of  any  tenure  wbatsoever,  or  chap.  ni. 
of  any  estate  or  interest  therein,  made  really  and  bond  — 
/i-fittL&jUl^andjvaluable  consiJeration  actually  paid 
at  or  before  the  making  orpeiHEecfing^uch  deed  or  as- 
SDranoe,or  reserved  by  way  of  rent,  rent-charge,  or  other 
annual  payment,  or  partly  paid  at  or  before  the  making 
or  perfecting  such  deed  or  assurance,  and  partly  re- 
served as  aforesaid,  without  fraud  or  collusion,  shall 
for  any  reason  whatever  be  deemed  to  be  null  and  void 
within  the  meaning  of  the  first  recited  Act  (9  Geo.  II. 
c.  36),  if  such  deed  or  assurance  was  made  to  take 
effect  in  possession  for  the  charitable  uses  intended 
immediately  from  the  making  thereof,  and  without  any 
power  of  revocation,  and  had  been  at  any  time  prior 
to  the  passing  of  this  Act,  or  shall  be  within  twelve 
calendar  months  next  after  the  passing  of  this  Act, 
enrolled  in  her  Majesty's  High  Court  of  Chancery.* 
In  all  cases  where  the  charitable  uses  of  any  deed  or 
assurance  theretofore  made  for  conveyance  of  any 
hereditaments  for  any  charitable  uses  upon  such  full 
and  valuable  consideration  as  aforesaid,  and  under 
▼hich  possession  was  then  held  for  such  uses,  have 
been  declared  by  any  separate  or  other  deed  or  instru- 
ment, and  such  deed  or  assurance  for  conveyance  had 
not  been  enrolled  in  her  Majesty's  High  Court  of 
Chancery  prior  to  the  passing  of  this  Act,  but  such 
separate  or  other  deed  or  instrument  had  been  so 
enrolled,  such  enrolment  shall  be  deemed  and  treated, 
for  all  purposes  of  the  first  recited  Act,  and  of  this 
Act,  as  if  such  deed  or  assurance  for  conveyance  had 
declared  such  charitable  uses,  and  had  been  so  en- 

»  Sect.  8. 
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^  a^'-  ¥^'  rolled  as  last  aforesaid :  but  if  neither  of  such  deeds 

Sect.  3.  ,  ' 

—  nor  such  instrument  has  been  so  enrolled^  then  it 
shall  not  be  necessary,  for  the  purposes  of  the  first  re- 
cited Act  (9  Geo.  II.  c.  86)  or  of  this  Act,  to  enrol 
such  deed  or  assurance  for  conveyance,  but  every  such 
deed  or  assurance  for  conveyance  shall  nevertheless 
be  absolutely  and  to  all  intents  and  purposes  nuU  and 
void,  unless  such  separate  or  other  deed  or  instrument 
shall  within  twelve  calendar  months  next  after  the 
passing  of  this  Act  be  so  enrolled;  and  such  enrol- 
ment as  last  aforesaid  shall  be  deemed  and  treated,  for 
all  purposes  of  the  first  recited  Act  (9  Geo.  II.  c.  36) 
and  of  this  Act,  as  if  such  deed  or  assurance  for  con- 
veyance  had  declared  such  charitable  uses,  and  had 
to?i5dito  ^®^  ^  enrolled  as  last  aforesaid.^  Nothing  in  the  Act 
oertaiudeedB  contained  is  to  extend  to  render  nuU  and  void,  or  in 

nor  to  eX"  ' 

^^       any  manner  to  afiect  or  apply  to,  any  deed  already 

iS^S,  or   g^^  *^d  valid  by  virtue  of  the  secondly  recited  Act  (9 

SSf**       Geo.  IV.  c.  85)  or  of  any  other  Act,  or  to  give  efiect 

to  any  deed  or  assurance  theretofore  made,  so  far  as 

such  deed  or  assurance  had  abready  been  avoided  by 

any  suit  at  law  or  in  equity,  or  by  any  other  legal  or 

equitable  means  whatsoever,  or  to  affect  or  prejudice 

any  suit  at  law  or  in  equity  actually  commenced  for 

avoiding  any  such  deed  or  assurance,  or  for  defeating 

the  charitable  uses  in  trust  or  for  the  benefit  of 

SSw'i«3Se-  which  such  deed  or  assurance  has  been  made;  and 


mOTtnot ne- j^Q  dccd,  assuraucc,  or  instrument  thirty  years  old, 
nor  any  deed,  assurance,  or  instrument  theretofore 
executed,  as  to  which  it  shall  be  proved  to  the  satis- 
faction of  the  clerk  of  enrolments  in  Chancery,  that 

^  Sect.  4. 
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the  acknowledgment  thereof  by  the  grantor  of  the  lands 
or  hereditaments  to  which  the  same  relates  cannot 
be  obtained  within  twelve  calendar  months  after  the 
passiiig  of  thia  Act^  shall,  for  the  purposes  of  the  first 
recited  Act  (9  Geo.  II.  c.  86)  or  this  Act,  require 
acknowledgment  prior  to  enrolment.^  The  Act  is 
1  ot  to  extend  to  Scotland  or  Ireland,  nor  to  the  pre- 
judice of  the  two  Universities,  or  the  Colleges  of  Eton, 
Wmchester,  or  Westminster.* 

25.  Conveyances  for  valuable  considerations  upon 
trust  for  the  purposes  of  the  education  of  the  poor, 
and  not  eDToUed,  are  rendered  valid  if  enrolled  twelve 
calendar  months  from  the  passing  of  4  &  5  Vict.  c. 
38,s.  16»  (June  21,  1841). 


Chap.  UL 
Sect.  9. 


To  what 
places  Act 
does  not 
extend. 


Convcrfanees 
for  Taluable 
oonaidera- 
tion  for 
schools  of 
the  poor, 
etc.:  as  to 
enrolment 
of. 


SECTION  III. 

Gim  BT  Well  to  Chabitablb  TJsis  :  whxv  valid  ob  ravALiD 
TJiTDSB  9  Quo,  II.  0.  86. 


1.  Dense  <tfreaUy,  or  rents,pr(h 

6.  Tenants' fixtures. 

Jits,  and  grcmngeropi,  void 

7.  Money  to  ariae  from  the  taU 

mmee  0  Geo.  II.  c.  86. 

rfreaUy, 

8.  Realty  directed  by  a  former 

TtaUy. 

9.  Arreare  qf  rent. 

8.  JtfonAarfifMicoflipanieiarui 

10.  Bequest  qf  money  to  he  laid 

out  ink  realty. 

4.  ^MftM  in  mina. 

'Sect.  5. 

the  soDB  of  yeomen,  tradesmen, 

'  Seet.6. 

and  others,  or  for  the  theological 

s  And  Me  15  &  16  Viet.  0.49, 

training  of  candidates  for  holy 

M  to  scboolt  and  colleges  for 

orders. 
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Ohaf.  m. 

*Sect.  8. 


12. 


13. 


14. 


16 


17 


Beqw8t  to  erect  or  repair 
huUdvngn  on  land  alread/y 
in  mcrtmcdn  valid. 

But  not  to  pay  off  enctmr 
hrofficeon  charity  lands. 

Legacy  for  erecting  or  build- 
ing a  charitable  institution 
implies  a  purchase  of  land. 
15.  Bequest  to  he  employed  in 
huUdings  for  a  cha/rUy,  if 
lands  be  given  for  that  pwr- 
pose,  valid. 

Bequest  to  charitable  institu- 
tion on  condition  of  Us  fur- 
nishing landf  in/valid. 

Bequest  good,  where  trust  can 
be  carried  out  Vfithout  the 
purchase  of  land. 

18.  Secus  wJiere  the  purchase  of 

land  wa*  intended. 

19.  Bequest  good,  where  option  is 

given  to  trustees  to  lay  it  oiU 
either  in  a  legal  or  illegal 
way. 

20.  Direction  to  invest  on.  mort- 

gage does  not  give  option  to 
invest  on  mortgage  of  chattels 
or  abroad. 

21.  Bequest  to  charitable  society, 

leaving  an  option  to  invest 
in  land  or  in  an  unobjec- 
tionable manner,  valid. 
Unless  the  testator  directs  the 
legacy  to  be  laid  out  in  an 
objectionable  mannei\ 
Where  the  uUiwAJtle  object  is  to 
purchcuelcmd,  bequest isbad. 

24.  Bequest  qf  personalty  connec- 

ted with  or  dependent  upon 
an  illegal  devise  to  a  charity, 
void. 

25.  Assets    not    mcurshaUed    by 

courts  qf  equity  for  a  charity. 


22. 


23, 


26.  But  they  may  be  by  the  testa- 

tor himself. 

27.  Secret  trusts  for  charities. 

28.  Boasion  of  statute  by  eovenaaU 

to  pay  a  sum  to  a  charity, 
intended  to  be  enforced 
against  the  realty,  not  ctl- 
lowed. 

29.  FaiJmre  qfa  bequest  voider  the 

mcrtmam  law,  revoking 
former  legacy,  does  n^  set  it 
up. 

30.  Devise  qf  legal  estates  when 

made  void  by  a  charitable 
trust. 

81.  Heir-at-law  and  next  qfhm 

take  property  given  to  che^-- 
rity,  when. 

82.  Distinction  between  the  excep- 

tion qf  a  sum  from  a  devise, 
and  a  devise  subject  to  a  sum 
given  to  chwity. 

83.  Devisee  of  property  upon  con- 

dition to  transfer  part  to  a 
charity. 

84.  EesuUing  trust  where  land  it 

directed  to  be  sold,  or  mxmsy 
to  be  laid  out  in  land  for  a 
charity. 

85.  When  the  Crown  entitled. 

86.  Devises  or  bequests  void  under 

the  mortmain  law  faU  into 
residue,  when. 

37.  Oift  over,  on  failure  of  ads- 

vise  in  consequence  of  the 
m>ortmain  law,  valid. 

38.  Even  although  it  was  to  take 

effect  in  a  different  event. 
89.  Presumption    upon    trustees 
after  a  great  lapse  of  time 
setting  up  the  invalidity  qf 
a  devise  to  a  charity. 


OF   REALTY  VOID. 
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1.  Having  notioed  those  cases  where  dispositions  q£  cba»^  ni. 
property  have  been  made  by  deed  in  conformity  with      — ^ 
the  regulations  of  9  Greo.  II.  c.  36,  we  may  here  ob-  re^j,  m 

T         :i  'J  renU,  pro- 

wre  that  deviaes  of  land  for  charitable  purposes  con"  **•»  ^ 
tained  in  wills  executed  by  testators  before  that  Act  «F^i«  JSL 
but  who  died  afterwards  (except  in  the  case  of  wills  ^-  '^^  ^• 
made  before  being  republished  after  the  passing  of  this 
Act),^  were  valid  ;*  but  all  devises  of  land  to  diaritable       » 
poiposes  made  by  wills  dated  after  the  passing  of  the 
Act,  whether  of  freehold,  copyhold,*  or  leasehold,^  or 
of  the  rents  and  profits  of  lands,*  or  of  crops  growing 
on  the  lands^  are  void,  as  they  do  not  comply  with  its 
requisitions. 

2.  Not  only  realty,  but  pgrsonalty  savouring  of  realty,  wh»tpfo- 
&Ds  within  the  Act  so  asto  render  a  bequest  of  it  to  wiSn  the 
a  charity  void ;  thus,  a  bequest  of  money  secured  by  a  Bayourmg  of 
m<Mrtgage  in  jiee  or  for  a  jterm,^  or  by  deposit  of  deeds,® 
or  due  upon  a  vendor's,  lien,^  or  on  a  judgment  debt  so 
firas  it  affects  real  estate,^®or  secured  on  turnpike  tolls,^^ 


»  WiOei  T.  Samlfard,  1  Ves. 
178,185. 

'  Jikhfru^am  t.  Brad$haw,  2 
Atk.  36;  Ahcm^-General  t. 
Andmet,  1  Yes.  225. 

'  Arnold  t.  Chapmanyl  Yo8. 
lOS. 

*  Attonugf' General  t.  Tim- 
kmt,Amh.21S. 

*  Tkcmber  t.  WileoHy  3  I>row. 
^4  Drew.  350;  Cranp  y.  P^ 
/ooee,4K.  &J.479. 

*  Sjfmonde  t.  Marine  Society ^ 
26i£825. 

^  Attorney -Oeueral  T.  Mey- 
ndt,2Ve8.44;  Attomey-Oeneral 


T.  Caldtoell,  Amb.  685;  White 
T.  Svanty  4  Yes.  21 ;  Johnston 
T.  Swawn,  3  Madd.  457 ;  Attor- 
ney' General  y.  Surety  2  Cox 
864;  Currie  y.  Pye,  17  Yes. 
462. 

"  Alexander  y.  Brame^  7  Jut. 
N.  S.  889. 

•  Sarrieon  t.  Harrison,  1 
Suss.  &  My.  71. 

^  CoUinton  y.  Pater,  2  Buss. 
&  My.  344. 

"  Knapp  V.  Willianu,  4  Yes. 
430  »;  Aehton  y.  Zord  Xan^- 
da/«,  4  De  G.  &  Sm.  402. 
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ca^-  ni.  or  upon  tolls  of  a  harbour/  poor  aud  county  rates,* 
—  or  on  rates  authorized  by  Act  of  Parliament  to 
be  levied  upon  the  occupiers  of  houses  in  a  town,'  is 
voi^  So  a  grant  by  the  Crown  of  the  right  to  I^T 
chains  in  part  of  the  Thames  was  held  to  be  an  interest 
in  the  land,  and  a  devise  of  it  by  a  will  to  a  charity  to 
be  consequently  bad.* 
Am  to  >harM  8.  WhcTC  the  intcrcst  of  shareholders  in  companies, 
^FhSm^  whether  incorporated  or  not,  possessing  lands  merely 
imS.  ag  incidental  to  their  undertaking,  is  limited  to  the 
profits  to  arise  from  the  undertaking,  then  a  bequest 
of  shares  therein  will  not  be  considered  as  being  with- 
in~~tLe  meaning  of  the  Mortmain  Act;  and  it  is  im- 
material in  the  case  of  an  incorporated  company  that 
the  Act  of  Parliament  incorporating  it  does  not  con- 
tain a  clause  declaring  the  shares  to  be  personal 
estate.^  Thus  it  has  been  held  that  a  bequest  to  a 
charity  of  shares  in  the  London  Gaslight  and  Coke 
Company  and  other  gas  companies,*^  in  the  London 
and  East  and  West  India  Dock  Company,  and  other 
dock  companies,^  shares  in  a  canal,^  shares  in  a  rail- 

^lon   y.  Ashton^    28    Beav.  *  Nes/wr.Ooultery  Amh.967 -, 

879 ;  and  see  Alexander  r.  Brctme,  S.O.,  1  Dick.  326. 

7  Jur.  N.  S.  889.  <  :Edv>ardi  t.  SaU,  ]  1  Hare  1, 

*  Mnch  V.  Squire,  10  Ves.  41.  6  De  Qt,  Mac.  &  G.  74^  overruling 

*  Thornton  Y.  Kempson,  1  Kay  TFare  t.  Otunherleffe,  20  Beav. 
592;  Ion  y.  Ashton,  28  Beay.  603. 

379.    See  howeyer  Bunting  y.  •  Thompeon  v.  Thompson,  1 

3famo<<,  19  Beay.  163,  where  it  Coll.  881;   and  see    Walker  y. 

was  held  that  bonds  from  trus-  Milne,  11  Beay.  607. 

tees  of  TothiU  Fields  Improye-  ^  HiUon  y.  Oiraud,  1  De  &. 

ment,  to  secure  money  borrowed  &  Sm.  183  j  Sparling  r,  Parker, 

by  them  on  credit  of  rates,  were  9  Beay.  460,  oyermling  Tomlin* 

not  within  the  Act.    Sed  yide  eon  y.  Tomlineon,  9  Beay.  469. 

Bowse  y.  Chapman,  4  Yes.  642 ;  '  Walher  y.  Milne,  11  Beay. 

Toppin  y.  Lomas,  16  C.  B.  145.  507. 
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w*7  oomfmny,'  is  good.  And  it  makes  no  difference  ca^  ni. 
that  the  railway  company  have  leased  their  lines  to  — 
iDotiier  company  instead  of  carrying  on  the  business 
themsdyes.^  So  likewise  it  has  been  held  that  poli- 
jfiBrf  aasnranoe,  by  which  the  directors  engage  " to 
pay  out  of  the  funds/'  or  that  ''the  fiinds  shall  be 
bble,''  or  ''  that  a  share  of  the  funds  shall  be  paid/' 
ire  not  so  connected  with  land  as  to  render  a  gift  of 
tiieni  to  a  charity  invalid  under  the  Mortmain  Act^ 
although  the  assets  of  the  assurance  company  consist 
partly  of  real  estate ;  and  the  rule  is  the  same,  although 
by  the  policy,  sealed  with  the  corporate  seal  of  the 
company,  the  assured  becomes  a  member.'  So  like- 
wise a  bequest  of  shares  in  a  joint-stock  bank,  the  as- 
aets  orwhicE  consisted  of  freehold  and  copyhold  es« 
tates,  and  money  due  upon  mortgage  of  freehold,  copy- 
hold, and  leasehold  hereditaments,  was  held  by  Lord 
St.  Leonard's  not  to  be  within  the  meaning  of  the  Sta- 
tute of  Mortmain.^ 
4.  Where  the  mines  are  vested  in  trustees  for  the  shares  in 

mines. 

purposes  of  the  undertaking  generally,  and  not  in 
trust  for  individual  shareholders,  and  the  interest  of 
the  shareholders  is  limited,  as  in  the  case  of  a  mining 
company  conducted  on  the  cost-book  principle,  to  the 
profits  derived  from  the  working  of  the  mines,  a  be- 
quest of  shares  in  such  companies  is  not,  it  seems, 
within  the  statute.^    Where,  however,  the  object  of 

*  Lhiiey  ▼.  Taylor^  1  GKff.675  *  Myers  r.  Periffal,  2  De  Gt. 
8.C.,  on  appeal,  nom.  T(^lor  t.  Mac.  &  G.  599,  reyeningthe  de- 
Lmiey,  8  W.  B.  (L.  C.)  735,  29  cifion  of  Sir  L.  Shadwell,  V.C. 
L  J.  (Ch.)  534.  reported  16  Sim.  533. 

'  Ibid.  •  Hatfter  v.  Thicker,  4  Kay  & 

•  ifenvA  V.  The  Attorney- Ge-      J.  243. 
ural,  5  Beav.  483. 
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^  B^  8^'  ^  partnership  in  mines  is  a  dealing  with  the  land  it* 
—  self,  a  bequest  of  shares  in  the  partnership  will  be  ob- 
noxious to  the  statute.  Thus  a  bequest  to  a  charity 
of  shares  in  the  Rhymney  Iron  Company,  which  ma- 
nufactured iron  obtained  from  its  own  estates,  was 
held  void.^ 
Baihray  5.  Railway  scrip  and  railway  debentures*  are  not 

beS^.  *"  within  the  Act/  for  although  they  may,  like  ordi- 
nary  promissory  notes,  be  made  in  a  circuitous  way, 
to  affect  the  land  of  the  parties  liable  to  pay  the 
money  due  on  them,  because  the  holders  might  ob- 
tain judgments  in  proceedings  against  the  drawers, 
and  then  take  their  lands  in  execution — ^nevertheless 
they  cannot  on  that  account  be  called  securities  on 
land. 

6.  Tenants'  fixtures  which  the  owner  has  a  right  to 
remove,  being  merely  personal  chattels,  may  be  be- 
queathed to  a  charity.^ 

7.  Money  to  arise  from  the  sale  of  real  estate,  or 
a  legacy  from  a  fund  to  be  produced  by  such  a  sale,** 
is  within  the  Act;  not  because  it  comes  within  ita 
express  words,  but  because  it  comes  within  its  mean- 
ing, inasmuch  as  if  such  a  bequest  was  allowed,  the 
charity  to  whom  the  bequest  was  made  might  elect 
to  take  the  land. 


T«iuuiti' 
flxtoret. 


Moaerto 
ariaeorom 
the  sale  of 
realty. 


1  Morris  v.  Ohfim,  27  Beav. 
218. 

'  Ibid.,  and  see  Myers  r,  Pe* 
rigal^  16  Sim.  5S8. 

'  Ashton  T.  Lord  LangdaUy  4 
De  G.  &  Sm.  402. 

«  Johnston  y.  Swawn^  8  Madd. 
467,  467. 

*  Attorney- Cfeneral   v.    Lord 


Weymotdh,  Amb.  20 ;  Paice  y. 
The  Archbishop  of  Canterbury^ 
14  Yes.  864;  Attomey-Genertd 
y.  Barley,  6  Madd.  821 ;  TFaOe 
y.  Webb,  6  Madd.  71 ;  Thomher 
y.  Wilson,  8  Drew.  245,  4  Drew. 
360;  The  Incorporated  Church 
BuUding  Society  y.  Coles,  5  De 
G.  Mao.  &  G.  331. 
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In  Robinson  ▼.  Robinson^  a  testator  devised  his  real  ciur.  m. 

8«ct.  8. 

wtate  to  trastees  to  sell,  whenever  it  should  appear      — 
to  them  that  it  would  sell  to  advantage.    He  directed 
annuities  to  be  paid  to  charities  out  of  his  personal 
estate  until  hia  real  estate  should  be  sold^  and  when 
the  sale  aliQiild  have  been  effected  he  gave  the  pro- 
ceeds to  the  charity.     But  if  by  any  means  the  be- 
quest to  the  charity  should  be  defeated^  the  testator 
bequeathed  the  principal  money  to  the  plaintiffs.   No 
sale  of  the  realty  took  place^  the  infant  plaintiflb  hav- 
ing (under  the  Chief  Clerk^s  certificate^  finding  it  for 
their  benefit)  elected  to  take  the  land  in  lieu  of  the 
produce,  it  was  held  by  Sir  John  Romilly,  M.  R., 
that  the  real  estate  must  be  considered  as  converted 
firom  the  death  of  the  testator,  from  which  time  the 
plaintiffs  were  entitled  to  the  rents;  and  secondly, 
that  the  charity  annuities  ceased  to  be  charges  on 
the  personal  estate  from  the  date  of  the  Chief  Clerk^s 
certificate. 

8.  A  question  has  been  raised,  when  land  has  been  Jtmxtje&rw 
directed  to  be  converted  into  money  by  a  former  in-  mer^utn^' 
strument,  whether  the  proceeds  will  be  considered  as  conTertod. 
an  interest  in  land  so  that  a  bequest  thereof  would  be 
void  under  the  Mortmain  Act. 

In  Middleion  v.  Spicer,*  the  personal  estate  was  uiaduum  t 
bequeathed  to  a  charity,  and  the  money  arising  from 
certain  copyhold  estates  which  the  testator  had  con- 
tracted to  sell  was  held  to  pass. 

'  19  Beav.  494.  in  Attorney' General  t.  Harley^ 

'  1  Bk>.  O.  O.  201 ;  and  on  this      5  Madd.  325. 
]xnni  mora  folly  dted  argwndo 


SairUy. 
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^sect™'      ^^  Attamey-General  v.  Harley}  Mr.  Newton  hav- 
—      ing  several  charges  on  lands,  by  his  will  directed  his 

g«ij^v.  trustees  and  executors  to  convert  all  his  property 
into  ready  money^  and  after  payment  of  his  debts^ 
legacies^  ftmeral  and  testamentary  expenses^  to  pay 
the  residue  to  his  wife,  Mrs.  Newton.  Mrs.  Newton 
by  her  will  disposed  of  the  residue  of  her  personal  es- 
tate, after  certain  payments,  to  charities.  After  Mrs. 
Newton's  death  the  charges  on  the  lands  were  paid_ 
off.  It  was  argued  in  support  of  the  charities  that 
the  trustees  ^ught  before  Mrs.  Newton's  death  to 
have  raised  the  moneys,  and  if  they  had  done  so,  they 
would  clearly  have  passed  by  her  will  to  the  chari- 
ties, and  their  breach  of  duty  ought  not  to  have  the 
effect  of  invalidating  the  charitable  bequest.  Sir  John 
Leach,  V.C.,  however,  held  it  to  be  void.  '^  The  ob- 
ject,'' said  his  Honour, ''  of  9  Geo.  II.  c.  36,  as  its  title 
imports,  was  to  prevent  land  becoming  inalienable ;.  but 
in  order  to  secure  that  object  the  Legislature  thought 
it  prudent,  not  merely  to  prohibit  gifts  of  land  to  cha- 
ritable uses,  but  to  prohibit  gifts  to  charitable  uses 
of  any  interest  in  land,  being  aware  that  by  circuity 
and  election  the  land  itself  might  be  acquired,  in  most 
cases,  as  the  result  of  an  interest  in  land.  That 
money  to  arise  from  the  sale  of  land  is  an  interest  in 
land  admits  of  no  doubt ;  and  it  is  plain,  therefore^ 
that  Mr.  Newton  could  not,  by  his  will,  have  devoted 
these  sums  to  charitable  purposes.  At  the  death  of 
Mrs.  Newton  these  sums  were  not  raised,  and  the  in- 
terest in  the  land  continued ;  and  if  Mrs.  Newton's 
will  is  to  carry  those  sums  to  charitable  uses,  it  must 
1  5  Madd.  821. 
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of  nccearity  pass  to  such  uses  an  interest  in  land.  It  cm.  iii. 
can  make  no  difference  that  Mrs.  Newton  had  not  the  — 
immediate  personal  right  to  call  in  these  sums.  She 
took  the  property  in  these  snms^  and  the  other  per- 
sonal estate  of  Mr.  Newton,  subject  to  his  debts  and 
the  charges  of  his  will,  and  the  executors  were  but 
trnstees  for  her ;  and  the  statute  must  equally  apply, 
vhether  the  interest  in  land  which  subsisted  at  the 
death  of  Mrs.  Newton  was  in  her  immediate  personal 
demand  or  of  her  trustees." 

In  the  cafle  of  Shadbolt  v.  ThomtonP-  a  testatrix  shadbou  ▼. 
posBessed  of  leaseholds  and  pure  personalty  appointed  '^' 
ber  brother  universal  legatee  and  executor.  Her  pure 
penanaUy  was  more  than  sufficient  to  pay  her  debts, 
fimeral  and  testamentary  expenses.  Her  brother  died 
ttne  days  after  her,  having  left  the  whole  of  his  pro- 
perty to  charities.  His  executors  took  out  adminis- 
tntbn  to  the  testatrix  and  sold  the  leaseholds.  It 
VIS  held  by  Sir  L.  Shadwell,  V.C.,  that  the  charities 
vere  entitled  to  the  proceeds  under  his  will,  observing 
''that  it  was  the  duty  of  the  lady's  administrators  to 
adl  the  leaseholds ;  and  that  the  right  of  her  brother's  ^ 
executors  was  to  have  the  surplus  of  the  proceeds, 
sfter  paying  her  debts  and  funeral  and  testamentary 
expenses,  handed  over  to  them ;  and  that  the  lease- 
holds must  be  considered  as  impressed  with  that  cha- 
racter which  they  would  have  borne  had  the  lady^s 
idnunistrators  performed  their  duty.'' 

In  Marsh  v.  The  Aitomey-General,^  a  testator  at  3far«AT.ar%* 
the  time  of  his  death  was  entitled,  expectant  on  the  o*n«r3. 

■l7Sixii.  49;  more  fully  re-  >  80 L.  J.  N.S. Oh. 288,  7  Jur. 

ported  18  Jur.  697.  K.S.  184. 


\  ^(Cif^l) 
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c»^ni.  death  of  a  tenant  for  life,  to  one-fourth  share  of  the 
•  —      proceeds  ofa  freehold  messii^ge,  devised,  subject  to 

UT,^  the  tenanc^for  life,  to  fruste^for  sale;  The  testator 

^  haymg  given  his  property  to  a  charity,  it  was  held  by 

Sir  W.  Page  Wood,  V.C.,  that  the  interest  of  the 
testator  in  the  proceeds  of  the  sale  of  land  directed  by 
the  former  testator  to  be  sold  for  the  purpose  of  dis- 
tribution wasnot  an  interest  in  land.  "  Where,'*  said 
his  Honour,  you  "  come  to  property  given  by  a  prior 
testator  upon  trust  for  sale,  and  to  divide  the  proceeds^ 
the  land  never  can  reach  the  legatees,  nor  can  they 
make  any  disposition  of  an  interest  in  land.  In  this 
case  the  testator  has  not  the  power  of  electing  to  have 
the  land  retained :  it  must  be  sold;  he  has  no  interest 
except  in  the  proceeds  of  the  sale,  and  the  benefit  can 
never  reach  him  except  in  the  shape  of  money. . .  . 
The  testator  here  has  no  land  at  all ;  he  has  a  right  ^ 
to  enforce  a  sale,  in  the  proceeds  of  which  he  is  inter** 
ested,  but  no  right  whatever  to  stop  it,  which  can 
only  be  done  by  the  concurrence  and  election  of  all 
the  persons  interested  in  the  proceeds  of  the  sale. 
Possibly  the  decision  in  The  Attorney-General  v.  Jtfiir- 
ley,  may  still  stand,  notwithstanding  Myers  v.  Perigal, 
and  the  cases  of  that  description ;  but  if  not,  I  shall 
follow  the  later  cases,  and  hold  that  this  particular 
property  was  well  given  to  the  charity.'* 

Now  in  considering  these  decisions,  in  the  first 
place  it  may  be  observed  that,  in  the  case  of  a  married 
woman  entitled  to  a  reversionary  interest  in  the  pro- 
ceeds of  land,  it  has  been  actually  decided  that  it  is 
an  interest  in  land,  and  that  she  could  consequently 
dispose  of  it  by  deed  acknowledged,  which  she  could 
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not  haye  done  if  it  -were  considered  personal  estate.^  chap.  hi. 
Yke-Cliancellor  Wood,  however,  did  not  consider  this  — ^ 
to  be  conclusive  that  such  an  interest  is  within  the 
Ststate  of  Mortmain.  Looking  then  at  the  question 
vpoa  the  authorities,  two  of  them  certainly  are  in 
kjour  of  the  decision  of  his  Honour,  viz.  Middleton 
f.Spicer,  and  ShadboU  v.  Thornton.  With  regard  to 
die  first  case,  the  only  notice  we  have  of  this  point  is 
in  the  argument  of  the.  case  of  Attomey^General  v. 
Barley.  With  regard  to  ShadboU  v.  Thornton,  it  ap- 
pears to  be  very  loosely  reported,  and  not  to  have 
beea  very  elaborately  considered  by  the  learned  judge 
who  decided  it ;  and  Vice-Chancellor  Wood  considers 
that "  it  does  not  appear  dear  that  it  was  the  duty  of 
the  administrators  to  convert  the  leaseholds  rather 
than  to  hand  them  over  in  specie^' — ^the  foundation 
a^arently  of  the  judgment  of  the  Vice-Chancellor  of 
Sngland  in  that  case  being  that  it  was  their  duty  to 
do  80.  The  decision,  on  the  other  hand,  of  Sir  John 
Leach,  in  Atlomey-General  v.  Harley,  seems  to  be 
faonded  upon  a  dear  and  intelligible  principle,  viz.  that 
the  devisee  of  the  proceeds  of  the  sale  might,  not  ne- 
cessarily would,  elect  to  take  the  land  instead  of  the 
proceeds  of  it.  In  the  case  of  Marsh  v.  Attorney- 
General,  it  is  true  that  the  charity,  being  only  entitled 
to  a  share  of  the  proceeds  of  the  sale,  could  not,  as 
against  the  persons  entitled  to  the  other  shares,  elect 
to  take  the  land,  but  the  charity  might  do  so  with 
their  concurrence,  and  thus  come  within  the  mischief 
which  the  statute  intended  to  prevent.  The  cases  of 
Aitomey^General  v.  Harley,  and  Marsh  v.  Tfie  Attor* 
1  See  IVery.  Turner,  20  Bear.  660. 

E 
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^swt  ?^"  **^-^^^*^^^^^^y  ^6  reconciled,  by  considering  the  be- 
—  quest  to  be  good  in  all  cases  where,  in  consequence  of 
some  other  persons  besides  the  charity  being  entitled 
to  the  proceeds  of  the  sale  of  land,  the  charity  could 
not  alone  elect  to  take  the  land  instead  of  the  money, 
but  that  the  bequest  is  bad  in  all  cases  where  the  cha- 
rity alone  would  have  it  in  its  power,  being  entitled  to 
the  whole  of  the  proceeds  of  the  sale,  to  elect  to  take 
the  land.  Such  distinction  however  appears  to  be  some- 
what refined,  and  the  better  construction  of  the  Act 
appears  to  be  that  which,  whether  the  charity  is  en- 
ti tkd^tojhe  wh^  X!rj2r.ljL?-g^ftr'^  pf  t^^  prnr>AAl^a  ^f 
land  directed  by  a  former  instrument  to  b^  cQpvertedj^ 
would  hold  the  bequest  bad,  as  the  charity^  in  the  one 
case  alone,' in  the  other  case  with  the  concurrence  of 
others,  might  electtotake  the  land  instead  of  themoney. 

Arrears  of  9.  Although  a  dcvisc  of  rents  of  realty  to  accrue  due, 
would  be  clearly  within  the  Act,  a  bequest  of  arrears 
of  rent  will  not.^  But  a  bequest  of  the  arrears  of  in- 
terest on  a  mortgage  has  been  held  to  be  within  the 
Act,  "  for  the  land  might  be  sold  to  pay  them.'^* 

Beqaest  of        10.  A  bcqucst  of  moucv  to  a  charity,  to  be  laid  out  in 

money  tobe_  ••«,        -i-i*  .  .i.        i 

iMd  out  in  the  purchase  of  land,  is  bad  as  coming  within  the  pro- 
hibition of  the  Act. 

The  bequest  moreover  will  be  invalid,  not  only  where 
money  is  expressly  directed  to  be  laid  out  in  that 
manner,  but  also  where  the  direction  is  to  be  im- 
plied either  from  the  words  of  the  will,  or  where  it 
follows  necessarily  from  the  nature  and  objects  of  the 
charity  to  which  the  bequest  is  made.* 

^  Edwards  y.  Holly  11  Hare  6,  ^  Alexander  y.  Brame^  7  Jur. 

6  De  G.  Mac.  &  G.  74.  N.S.  889. 

^  Attomey-Oeneral  r.  Heart- 
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11.  A  lecommendation  to  trustees  to  purchase  lands  chap.  hi. 
Jp  be  considered  as  imperative,  and  therefore  egually      •— 

Toid  as  in  the  case  of  an  express  direction  to  do  so.^     ^"^^9^  *<> 

^    II  ' , -.  — : — -  —  purchasa 

12.  A  bequest  of  money  for  the  erection^  or  repair  ^^"^Jj^^" 
tnd  improvement^  of  buildings  upon  land  already  in  ^^  ^^^^ 
mortmain  is  valid.  ^"^^^Va' 

pur  biuld- 

13.  A  bequest  however  for  paying  off  an  encum-  JSS^y  iJ*^ 
bnnce  on  real  estate  belonging  to  a  charity,  as  for  in-  ^^!""° 
ttaaoe,  a  meeting-house,  is  invalid,*  though  the  encum-  5^^  not  to 
hnxux  be  merely  equitable,*  but  a  bequest  for  paying  JumbwnJe 
off  debts  contracted  in  respect  of  a  meeting-house,  Sidfl.*"*^ 
bat  which  do  not  constitute  a  chaise  upon  it,  is  valid.^ 

14  As  a  general  rule,  where  a  testator  gives  money  Legacy  for 
which  he  directs  to  be  laid  out  in  erecting  or  building  ^J^*^}°g,* 
A  school  or  other  charitable  institution,  it  will  be  im-  institution 

■'  implieB  ft 

pKed  that  he  intended  a  purchase  of  land  to  be  made  f^^*^^°^ 
tar  that  purpose,  and  the  gift  will  consequently  be 
▼oid,^  unless  the  testator  distinctly  points  to  some  land 

nO,  2  Eden.  234 ;  PrUchardy.  Attorney- OenercU  t.  Bishop  of 

Arhowm^  3  Ruse.  458.  Chester,  1  Bro.  G.  0.  444. 

*  Attorney'  General  ▼.  Dames,  *  Corhyn  v.  French,  4  Ves.  418. 
9  Yes.  546  j  Kirkbank  v.  Sud-  »  Waierhouse  v.  Holmes,  2 
nM,  7  Price  212;  Pilkingtony,  Sim.  162. 

Semykey,  12  Sim.  114.  '  Bunting    y,    MarrioU,    19 

'  Brodie  t.  Duke  of  Chandos,  Beav.  163. 

1  Bro.  C.  C.  4-14  ». ;  Attorney-  7  p^y  y.  Fox,  1  Coi  163  ;  At- 

Gemeral  y.  Bishop  of  Oxford,  1  torney-  General  y.  Nash,  3  Bro. 

Bm.  a  C.  444  n. ;   Gluhb  y.At-  C.  C.  588  ;  Attorney- General  t. 

Uruey- General,  Amb.  373;  At-  Whitchurch,  3  Ves.  144;   Chap- 

ioney- General    v.   Parsons,    8  many.  Brown,  6  Ves.  40i;  At- 

T«.   186;   Attorney- General  y,  torney- General    y.    Parsons,    8 

Mumby,  1  Mer.  327;  Fisher  t.  Ves.  186;  Attorney- General  v, 

SrieHy,   1  De  G.  Fish.  &  Jo.  Dames,  9  Ves.  535  ;  Pritchard  v. 

643.  Arhouin,  3  Rum.  458 ;  Smith  y, 

*  Harris y.  Barnes,  Amb.  651 ;  OHrer,  11  Beav.  481 ;  Attorney- 

General  y.  Hodffson.lb  Sim.  146. 
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^strt  ?^'  which  is  already  in  mortmain.^  Even  a  request  to  the 
—      trustees  of  the  sum  bequeathed  for  such  purposes,  that 
they  would  ask  for  a  grant  of  land  for  the  purposes  of 
the  building,  has  been  held  not  to  be  sufficient  to  ex- 
press the  testator's  intention  to  exclude  a  purchase  of 
land.^    Even  when  a  charitable  institution  to  which  } 
money  is  bequeathed  "  towards  building  *'  charitable 
institutions  may  possess  land  upon  which  such  build-  ^ 
ings  might  be  erected,  unless  the  testator  by  his  will  i 
precluded  the  application  of  the  legacy  to  the  purchase  l 
of  other  building  land,  it  would  be  void.' 
b!rSrio***ed      ^^*  "^  bequest  however  of  money  to  be  employed  in 
ISr'f^SSv  b^il^^^^gs  ^^^  *  charitable  object,  if  land  shall  at  some 
StoIto?*    future  time  be  given  for  that  purpose,  is  a  perfectly 
Sj^^puiose  valid  bequest.   Thus  in  The  Attorney-General  v.  Phil^ 
pott,^  Earl  Beauchamp,  by  his  will,  dated  the  18th 
June,  1847,  devised  to  Scott,  his  heirs  and  assigns,  a 
A       piece  of  land  in  Newland,  and  after  declaring  that  he 
\    had  contemplated  erecting  and  endowing  almshouses 
either  upon  some  part  of  his  estate  or  elsewhere  in 
Newland  aforesaid,  in  case  he  died  without  effecting 
such  object,  aud  any  persoas  or  person  should  within 
twelve  months  after  his  decease,  at  their,  his,  or  her 
expense,  purchase  or  give  a  suitable  piece  of  land  in 
Newland  aforesaid,  as  a  site  for  such  almshouses,  he 
empowered  and  directed  his  trustees  to  pay  to  the 
trustees  of  the   said  intended  charity  the   sum   of 
£60,000,  to  be  devoted  to  the  purposes  of  the  charity, 
but  not  to  be  applied  in  or  towards  the  purchase  of 

*  PrUchard   r.    Arbouin,    8  '  OihleU  v.  Hohson,  6  Sim. 

Eu88.  468.  661,  3  My.  &  K.  617. 

«  Mather  v.  Scott,  2  Keen  172.  *  6  Ho.  Lo.  Cas.  33a 
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•nj  knds  {gt  the  purpose  of  the  said  charity.     It  was  chap.  hi. 
hcH  by  the  House  of  Lords,  reversinfi:  the  decision  of  _   — ' 
Sir  John  Romilly^  M.R./  that  the  bequest  was  ^ots^*^:^^ 
nrid  under  the  Mortmaiu  Act.  173,  over-  * 

rttled. 

hi  BtUdwin  v.  Baldunn,^  a  testator  gave  £4000  to 
Us  executors  upon  trusty  with  the  concurrence  of  his 
aster,  to  settle  it  by  deed^  on  trust  to  provide_^^  sti- 
pends  and  annuities  ^'  for  indigent  persons,  not  ex- 
ceeding nine.  The  deed  was  also  to  regidate  the 
niiDagement  and  mode  of  conducting  stu:h  institution. 
He  alao  devised  nine  freehold  houses  to  his  sister,  sug- 
gating  to  her,  but  without  imposing  any  obligation, 
"legal,  equitable^  or  moral,**  that  they  might  be  con- 
ned into  almshouses  for  the  recipients  of  the  in- 
come of  the  l^acy.  By  a  codicil  he  revoked  such 
Pffts  of  his  will ''  as  related  to  the  building  of  certain 
iimshouses^*  (there  were  none),  "and  released  his  ex- 
ecQtors  from  carrying  out  the  same  and  the  stipends 
«nd  annuities  connected  therewith."  It  was  held  by 
Sir  John  BomiUy,  M.R.,  first,  that  the  charitable  gift 
vas  valid ;  and  secondly,  that  it  had  been  revoked  by 
the  oodidl. 

16.  Where  however  a  testator  gives  a  legacy  to  the  Beqnett  to 

trustees  of  a  charitable  institution,  on  condition  of  institatipn 

their  providing  land  for  building  houses  to  be  dedi-  of  ^dshijic 

cated  to  diarity,  it  will  be  void,  "  for  it  is  an  absurd 

^stmction,  that  a  testator  shall  not  give  land  to  a 

diarity,  but  he  may  give  money,  in  consideration  of 

another's  giving  land  for  a  charity."^ 

'  Bepoited    21    Bcst.    184.  >  22  Beav.  413  (No.  1). 

^▼.  CarporaUon  of  Qloucet'  *  AUomey-Ofineral  ▼.  Daviety 

<flr,  U  Beay.  173,  is  tliAreforo  9  Vee.  686,  643 ;  and  see  Dunn 

omniled;  and  see  Cawood  ▼.  r.  Bownat,  1  K.  &  J.  602. 
noMfwoa,  1  Sm.  &  Giff.  409. 


1 1  r  ; 


,^f-'/^jC^  ^/t^^^/w:^  Z-^*^  a^ /./^^ 
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Chap.  III. 
Sect.  8. 

Beqaest 
TOod  where 
the  tnut  can 
be  oarried 
oat  without 
the  purchase 
of  land. 


8icu9  where 
the  purchase 
of  luid  was 
intended. 


17.  Other  expressions  of  an  ambigaous  character 
have  been  held  by  themselves  not  to  point  to  the  ac- 
quisition of  land,  and  therefore  not  to  render  the  be- 
quest which  can  be  carried  out  in  a  legal  manner  in- 
valid. Thus  a  direction  to  apply  the  dividends  of  stock 
^'for  and  towards  establishing  a  school/'^  or  a  bequest 
of  an  anniml  sum  ^'  to  establish  a  school  for  educating 
poor  children/^^  for  "  the  perpetual  endowment  and 
maintenance  of  two  schools,"^  for  the  endowment  of 
existing  churches  and  chapels,*  or  a  bequest  of  the 
income  of  a  sum  of  money  for  providing  a  ^^gchool- 
house,*'*  have  been  held  good,  because  the  bequests 
might  be  carried  out  in  a  legal  mode,  not  necessarily 
involving  the  purchase  of  land. 

18.  Where  however  it  was  intended  by  the  testator 
that  land  should  be  purchased,  even  although  the  be- 
quest might  be  carried  out  in  a  legal  manner,  it  will 
be  void.  Thus  in  Attomey-General  v.  HuU,^  a  legacy 
was  given  "  towards  establishing  a  school "  at  Edmon- 
ton, *' provided  a  further  sum  coutd  be  raised  in  aid 
thereof,  if  found  necessary. ^^  It  was  held  by  Sir  G.  J. 
Turner,  V.C,  that  the  testator's  intention  was,  that 
land  should  be  purchased,  and  a  building  erected  for 
the  purpose  of  the  proposed  school,  and  that  the  gift 
therefore  was  void  as  being  within  the  Mortmain  Act. 

1  Attomey-Qeneral    v.    WiU  *  Edwards  y.  MaU^  11  Hare  1, 

UatM,  4  Bro.  0.  0.  526,  2  Cox      6  De  Or.  Mao.  &  Or,  74. 

'  Johnston  y.  Swann,  8  Madd. 


887 ;  and  see  Martin  v.  Well- 
stead,  23  L.  J.  Oh.  927. 

3  Hartshorns  y.  Nicholsony  26 
Beay.  58. 

B  Kirkbank  y.  Hudson^  7  Price 
212. 


457  ;   Crajton  v.  Frith,  15  Jur. 
737,  20  L.  J.  Ch.  198. 

<  9  Hare  647.  See  also  i^i/or- 
ney-  General  y.  Hodgson,  15  Sim. 
146  ;  Lmgstaff  v.  Benmsont  1 
Brew.  28  ;  Be  Clancy,  16  Beay. 
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19.  Where  there  is  a  discretion  riven  to  trustees  to  chap.  hi. 

.  .  Sect.  3. 

apply  a  bequest  in  the  altematiye^  either  in  a  way  g^^^^— 
wkich  would  be  leeitimate,  or  in  a  way  which  g«?d  when 
iwld  be  iilegitiinate  under  the  statute,  the  Court  g^^^ 
will  uphold  the  bequest,  inasmuch  as  it  may  be  legi-  ^fher*S'« 
timatdy  applied^  as  for  instance  if  trustees  have  an  iu^^,y. 
option  to  lay  out  oaoney  either  in  the  purchase  of  land, 
or  apon  government  or  personal  security.^ 

So  where  a  bequest  of  stock  was  made  to  a  municipal 
eorporation  to  be  '^  appliied  in  such  manner  and  for 
mkii  purposes  as  the  said  corporation  should  judge  to 
be  most  for  the  benefit  and  ornament  of  their  town/^ 
the  bequest  was  held  not  to  be  void  under  the  Mort- 
main Act,^  inasmuch  as  when  trustees  have  by  the 
terms  of  a  gift  a  discretion  to  apply  the  benefit  of  it 
either  in  a  way  which  the  law  allows,  or  in  one  which 
the  law  disallows,  the  presumption  ought  to  be,  that 
the  discretion  will  be  exercised  in  the  former  mode. 
So  when  a  testator  directs  trustees  to  lay  out  money 
far  charitable  purposes,  upon  land,  either  in  England 
or  in  Ireland' (in  the  last  of  which  countries  the 
Statute  of  Mortmain  is  not  in  force),  inasmuch  as  the 
trustees  have  an  option  to  lay  out  the  money  in  a 
Uiwful  manner  in  one  place,  the  bequest  will  be  good.^ 

295  ;  Dunn  y.  Bovmaa^Y  X.&J.  ton,  8  £.  &  J.  629.     See  alBO 

596.  Baldwin  y.  Baldwin,  22  Beay. 

^  Sorretby  y.  HoUina,  9  Mod.  419. 

131 5      Widmore   y.    Woodroffe,  >  The  University  of  London  y. 

1  Bpo.   C.  C.  13  n. ;  Attorney  Yarrow,  1  De  Gh.  &  Jo.  72.     In 

General    y.    Parsons,     8    Yes.  this  case  (24  Beay.  472)  Sir  J. 

186.  Bomilly,  M.B.,  declined  to  insert 

'  Tie  Majfor  ofFaversham  r,  any  declaration  in  the  decree  in- 

Itgder,  5  De  G.  Mao.  k  O.  350,  terfering  with  the  option  of  the 

ISBeftv.  318;  jSd^^wry  y.2>0ii-  tniatees.    In  the  ciue  howeyer 
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^sirt  ™'      ^^'  Where,  however,  an  English  testator  directs 
j^^^^l  money  given  to  a  charity  "  to  be  placed  out  at  interest 

invest  on 
r<\    mortgsfte 
J    does  not  eivi 


\     ./    does  not  ^V( 
>        option  to  ini 


on  mortgage  security  "  the  bequest  will  be  void,  inas- 
much as  the  Court  will  not  presume  that  the  testator 
\         ^^^t^^ meant  the  investment  to  be  made  on  the  mortgage 
^JJ^^'    of  a  personal  chattel,  as  a  ship;  or  that  he  contem- 
plated the  investment  of  the  money  on  real  security 
in  Ireland,  Scotland,  or  in  any  foreign  country,  but 
that  he  intended  a  real  security  in  England.^ 
BequMttoft      21.  Upou  the  samc  principle,  when  a  bequest  of 
jociety,       moucy  is  made  to  a  society,  the  bequest  will  be  valid,  if 
option to»n-  according  to  the  regulations  of  the  society  their  funds 
or  in  an  un-  may  be  cxDcnded  in  some  manner  not  obnoxious  to 

olneoUon*  •'  * 

vSicT'SJSS  *^®  statute  of  9  Geo.  II.  c.  36,  as  well  as  in  the  pur- 
no*S5Ji5!7  ^^^  of  land.  Thus  in  the  Church  Building  Society 
V.  Barlow,^  where  it  was  held  that  a  bequest  to  the 
Church  Building  Society  was  good.  Lord  Justice 
Turner  said,  "  The  case  has  been  argued  as  if  there 
had  been  a  direct  bequest  for  the  purpose  of  build- 
ing churches  and  chapels.  There  is,  however,  no 
direct  bequest  for  any  such  purpose,  but  merely  a 
bequest  to  a  society  incorporated  for  promoting  the 
enlargement,  building,  and  repairing  of  churches  and 
chapels.  These  objects  may  be  promoted  not  only 
by  the  purchase  of  land,  but  by  subscribing  to  build 
upon  land  which  has  already  been  devoted  to  that 
purpose,  and  is  already  in  mortmain.     There  are, 

of  Carier  r.  Oreen^  Sir  W.  P.  ^  BakerY,SnaUm,nSiwa2^ 

Wood,  Y.O.,  inserted  a  declara-  234. 

tion   in  his  decree  as  to  what  ^  3  De  G-.  Mao.  &  G-.  120.  See 

would  be  an  illegal  application  of  also  Carter  v.  Oreen^  3  K.  &  J. 

the  funds  by  trustees  in  exercise  591 ;  Re  Ctaney^  16  Beav  296, 
of  their  option.  See3E.&  J.607. 
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thoefore^  two  modes  in  -which  the  society  might  ac-  cbap.  in. 
oomplish  its  objects^  the  one  l^al  and  the  other  which  — ^ 
would  involTe  ill^al  results.  I  think  that  this  in- 
corporation must  be  referred  to  the  legal  purpose/' 
It  was  moreover  held  that  the  society  had  not^  ac- 
cording to  its  power  of  incorporation^  power  to  pur- 
disseland. 

In  Carter  v.  Green,^  there  was  a  bequest  of  a  residue 
to  four  persons  upon  trust  to  pay  the  same  to  the 
treasurers  of  a  charitable  society.  By  an  earlier  deed 
the  object  of  the  society  was  declared  to  be  to  pro- 
molgate  the  Gospel  by^  inter  alia, ''  opening  and  sup« 
porting  Sunday  schools^  by  the  erection  or  providing 
of  places  of  religious  worship^  and  by  such  other 
means  as  to  the  society  should  seem  meet.'^  It  was 
held  by  Sir  W.  Page  Wood,  V.C.,  that  the  bequest 
was  good  within  the  statute  of  9  Geo.  II.  c.  36^  inas- 
mnch  as  the  deed  recited  that  lands  had  been  already 
purchased  with  the  money  of  the  society,  and  not- 
withstanding the  deed  contained  a  further  recital,  that 
other  lands  might  be  thereafter  conyeyed  for  the  pur« 
poses  of  the  society ;  for  the  erections  might  be  on  the 
lands  then  already  held  in  mortmain. 

The  result  will  be  different  where  the  charitable 
society  to  whom  money  is  bequeathed  are,  by  their 
roles,  bound  to  lay  it  out  in  the  purchase  of  real 
estates.* 

22.  Where,  moreover,  a  testator  makes  a  bequest  to  or  if  the 
a  charitable  society,  if  he  points  out  a  mode  of  laying  recteThV  *" 
out  the  gift. obnoxious  to  the  provisions  of  9  Geo.  II.  iSSSitinan 

oWection- 
» 8  Z.  &  J.  691.  •  Widmore     v.     IFoodroffe,  **^*  "'*°""" 

Amb.  686, 1  Bro.  0.  C.  18  n. 
E   3 
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Chap.  m.  c.  86^  the  bequest  will  be  inyalid^  although  the  society 
— ^*  may  have  objects  not  interfered  with  by  that  Act. 
Thus  in  Denton  v.  Lord  John  Manners^  a  testator 
gave  his  residuary  personal  estate  to  Lord  John  Man- 
ners or  the  secretary  for  the  time  being  of  "  The  As- 
sociation for  buying  Impropriate  Tithes  and  re-vest- 
ing them  in  the  Church  of  England,"  and  directed 
that  his  purely  personal  estate  should  be  primarily 
applied  to  the  above-mentioned  charitable  purpose. 
No  society  of  such  name  existed,  but  Lord  John  Man- 
ners was  secretary  of  an  association  called  ''The 
Tithe  Redemption  Trust/'  established  for  the  purpose 
of  promoting  the  restoration  of  impropriate  tithes  to 
the  Church.  It  was  alleged  that  several  of  the  modes 
in  which  this  association  employed  its  funds  were 
such  that  a  bequest  might  be  legally  made  to  it.  It 
was  held  by  the  Lords  Justices  of  the  court  of 
appeal,  aflSrming  the  decision^  of  Sir  John  Bomilly^ 
M.R.,  that  assuming  the  association  to  have  objects 
not  interfered  with  by  9  Grco.  II.  c.  36,  and  assuming 
a  bequest  to  it  generally  to  be  valid,  the  testator  had 
in  the  present  case  himself  pointed  out  the  application 
of  his  money  to  a  particular  object,  and  that  this 
object  being  one  for  which  a  gift  by  will  could  not  be 
made,  the  bequest  was  void. 
Where  the  28.  Where  the  ultimate  intention  is  to  purchase 
j*eot?8*topiir.  land,  a  bequest  for  that  purpose  to  a  charity  will  not 
biXat^a'  be  rendered  valid,  by  a  direction  that  until  an  eligible 
purchase  can  be  made,  the  money  is  to  be  invested  in 
an  unobjectionable  manner.^     Upon  the  same  prin- 

»  2  De  a.  &  Jo.  676.  «  Qrievea  v.  Case,  4  Bro,  0.  C. 

3  25  Beav.  88.  67 ;  1  Vea.  Jun.  548  j  PrUohard 
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dple,  where  a  testator  bequeathed  the  residue  of  his  chap.  hi, 
personal  estate  to  his  executors  "  in  trust  far  the  esta*  — ^ 
bSshmeni  or  institution  of  a  charitable  receptacle,  if 
tke  same  can  be  done,  for  twenty-seven  poor  old  men 
of  England,  and  the  same  number  of  Ireland^  but  if 
m  such  mstiiuiion  could  be  conveniently  established/^ 
he  desired  that  the  residue  should  be  disposed  of  in 
charitable  donations  of  £6  each,  to  persons  of  the 
Bune  description.  It  was  held  by  Sir  L.  Shadwell^ 
V.C.^  that  the  bequest  was  wholly  void  under  the 
Statute  of  Mortmain.  "  The  testator^spriwa/^  object, ^^ 
said  his  Honour,  ^'  was  the  acquisition  of  a  dwelling- 
place  for  fifty-four  people;  and  it  was  only  in  the 
e?ent  of  that  object  being  incapable  of  accomplish- 
ment^ that  he  makes  the  general  gift  over.  And^  in 
mj  opinion,  that  general  disposition  over,  cannot  be 
said  to  have  taken  effect,  for  there  is  no  all^ation 
about  it.  Besides  which,  the  testator  seems  to  point 
at  some  physical  impediment,  which  might  disappoint 
ha  first  purpose."^ 

24.  A  bequest  of  pure  personalty  to  charitable  uses  Bequest  of 
is  of  course  good  under  the  Act,  but  it  may  be  so  con-  coyote/ 
nected  with  a  devise  of  real  estate  as  to  be  void.     As  pendent 
where  a  testatrix  devised  certain  houses  for  the  benefit  gai  deyise  to 

a  charity 

of  the  poor  of  a  parish,  and  gave  the  dividends  of  a  Toia. 
sum  of  money  for  the  houses  for  ever,  it  was  held  that 
aa  the  gift  of  the  houses  was  void,  and  that  it  would 
be  contrary  to  the  testatrix^s  intention  that  the  fund 
should  be  applied  otherwise  than  to  the  persons  in- 

T.  Arhouiny  3  Bass.  458  ;  Mann      Attomey-Qenerdl    ▼.    Qoddard^ 
T.  BwUngkam^  1  Keen  235,  in      Turn,  k  Buss.  348. 
cffsct  orerruling    OrUntnett    ▼.  '  Attorney -Oeneral  v.  Hodg- 

Orimmeii,  Amb.   210 ;  and  see      Mm,  15  Sim.  146.   See  also  Long' 

ttaffv.  Senniwn,  1  Drew.  28. 
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chaj.  in.  habiting  the  houses^  the  gift  of  the  £800  was  void  also.'^ 
— ^ '  If  an  ultimate  bequest  of  a  residue  of  personalty  to  a 
charity,  not  void  in  itself,  is  only  to  take  eflTect  after 
the  employment  of  an  indefinite  sura  for  an  object 
within  the  Mortmain  Act,  as  the  building  of  a  chapel^ 
the  amount  of  which  the  Court  could  not  ascertain,  the 
bequest  of  the  residue  will  be  void.^  So  likewise  in  a 
recent  case,  where  land  was  devised  to  trustees  of  a 
Wesleyan  chapel  and  their  heirs  for  the  purpose  of 
erecting  a  school-room  and  offices  thereto,  and  the  tes- 
tator then  gave  to  his  executors  the  sum  of  j£400  upon 
trust  to  expend  the  same,  or  such  part  thereof  as  might 
be  necessary,  in  the  erection  of  the  school-room  and 
requisite  offices.  And  in  case  any  part  of  the  said 
£400  should  not  be  expended  for  that  purpose,  the  same 
was  to  be  laid  out  in  the  repairs  of  the  chapel  at  the 
discretion  of  the  trustees  thereof.  It  was  held  by  Sir 
W .  Page  Wood,  V.C.,  that  the  whole  bequest  was  void 
under  9  Geo.  II.  c.  86,  the  executors  not  having  any 
alternative,  the  first  trust  being  express,  but  to  apply 
part  at  least  of  the  £400  in  a  manner  forbidden  by 
the  statute ;  and  inasmuch  as  the  whole  of  so  small  a 
sum  might  well  have  been  employed  in  building  a 
school,  an  inquiry  how  much  would  have  been  sufficient 
for  that  purpose,  as  suggested  in  Chapman  v.  Brown? 
would  be  useless.^    But  if  the  legal  can  be  separated 

»  AttomeyOeneral  r.   Gould-  tons,  8.   Ves.    18B ;    Attorn^- 

inff,  2  Bro.  C.  G.  428 ;  Attorney-  General  r.  Daviet,  9  Yes.  535 ; 

Qeneral  r.  WhUchwrck^  3  Ve8.  Pritchard  t.  Arbouin^  3   Rus8. 

141 ;  Prioe  ▼.  HathavxMy^  6  Madd.  458 ;  A  ttomey-  General  v .  Hitu> 

304 ;    Thomaon   y.   Shaheepear,  man,  2  J.  &  W.  270. 

I  Johne.  612,  6  Jur.  N.S.  281.  »  6  Ves.  404. 

'  Chapman  v.  Brown,  6  Ves.  "•  Cramp  v.  PUoffoot,  4  K.  & 

404;  Attorney-General  v.  Par-  J.  479. 
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from  the  illegal  portion  of  the  bequest^  it  will  be  sup-  ckap.  ni. 


25.  Assets  will  not  be  marshalled  by  a  Court_of  AMeisnot 
fiOQity  m  favour  of  a  chanty.     Tnus  if  a  testator  give  by  oourte  of 
ms  real  estate  and  personal  estate,  consisting  of  per-  ohanty. 
Kaulty  savouring  of  realty,  as  leaseholds  and  mortgage 
securities,  and  also  pure  personalty,  to  trustees  upon 
trust  to  sell,  and  pay  his  debts  and  legacies,  and  be- 

qoeath  the  residue  to  a  charity,  equity  will  not  mar- 
shal the  assets  by  throwing  the  debts  and  ordinary 
kgad^  upon  the  proceeds  of  the  real  estate,  and  the 
personalty  savouring  of  realty,  in  order  to  leave  the 
pure  personalty  for  the  charity.*  The  rule  of  the 
Court  in  all  such  cases  is  to  appropriate  the  fund  as  if 
no  legal  objection  existed  as  to  applying  any  part  of 
it  to  the  charity  l^acies,  and  then  to  hold  so  much  of 
the  charity  legacies  to  fail  as  would  in  that  way  be 
payable  out  of  the  prohibited  fund.'  Upon  the  same 
principle,  where  a  testator  directed  real  estate  to  be 
sold  and  the  produce  appUed,  with  so  much  of  the  per- 
sonal estate  as  should  be  necessary  to  secure  an  an- 
nuity of  iEBO  for  the  life  of  A.B.,  and  after  his  death 
to  go  to  a  charity.  The  real  estate  sold  for  £250. 
It  was  held  by  Sir  John  Leach,  Y.C.,  that  the  chari- 
table bequest  was  void  as  to  the  £250,  but  good  as  to 
the  rest  of  the  sum  required  from  the  personal  es- 

*  Ckapmam  v.  Broumy  6  Yes.  409. 

404;    Blandford  V.  Thackerellf  >  Per  Lord  Cottenham  in  7F»^ 

2  Vee.  Jim.  238 ;  WaUe  t.  Webb,  liatM  y.  Kershaw,  1  Keen  276  n. ; 

6  ICadd.  71.  and  see  Mobineon  t.  Governors  qf 

s  Moffff  y.  Sodges,  2  Yes.  52 ;  the  London  Hospital^  10  Hare 

Fotcdrw  y.  Gowdey,  3  M.  &  K.  19 ;  Johnson  y.  Lord  Harrowby, 

397 ;  Johnson  y .  Woods,  2  Beay.  Johns.  425. 
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ckay.  m.  tate  to  secure  the  annuity.^  In  a  singular  case,  how- 
— ^  ever,  where  the  executors  were  directed  to  purchase 
a  preseutatien  to  Christ's  Hospital,  the  result  of  the 
rule  against  marshalling  assets  for  a  charity  was  that 
the  bequest  failed  altogether,  there  not  being  sufficient 
money  from  the  pure  personalty  alone  to  effect  the 
purchase.' 
But  tber  26.  But  slthough  a  Court  of  Equity  will  not  marshal 

^^t«rt^  assets  for  charitable  legacies,  a  testator  may  in  effect 
himself  marshal  or  arrange  his  assets,  by  directing  his 
charitable  legacies  to  be  paid  exclusively  out  of  his 
pure  personalty,  and  the  Court  will,  as  it  is  not  illegal^ 
give  effect  to  his  intention.  Thus  in  Robinson  v. 
Geldard,^  a  testator  bequeathed  JEIOOO  to  a  charity,  to 
be  raised  and  paid  out  of  such  part  of  his  ready  money, 
goods,  and  personal  effects  as  he  could  by  law  charge 
with  the  same,  and  five  other  legacies  to  individuals. 
It  was  held  by  Lord  Truro  that  the  general  l^acies 
ought  to  be  paid  out  of  the  personalty  savouring  of 
realty,  so  as  to  leave  the  pure  personalty  for  the  pay- 
ment  of  the  legacy  to  the  charity. 

In  Sturge  v.  Dimsdale,'^  a  testatrix  created  a  mixed 
fund  of  realty  and  personalty  for  payment  of  her  debts 
and  legacies,  but  she  directed  the  charity  legacies  to 
be  paid  out  of  pure  personalty.  She  afterwards  di- 
rected her  trustees  to  set  apart  a  sum  of  stock  suffici- 
ent to  provide  for  a  number  of  annuities,  and  as  the 

1  WttUe  ▼.  WM,  6  Madd.  71.  ihropio  Society  ▼.  Kemp,  4  Beay. 

3  Cherry  v.  MoU^  1  My.  &  Cr.  581,  where  the  direction  to  make 

123.  the  charity  legacy  payable  in  fnll 

>  8  Mac.  &  G.  736,  rererBrng  out  of  the  pure  personalty  was 

the  dedsion  of  Sir  J.  L.  Knight  held  not  to  be  sufficiently  clear. 
Bruce,  V.C.    Sed  vide  Philan-  *  6  Beav.  462. 
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annuitants  died,  the  stock  let  loose  was  to  be  applied  obaf.  hi. 

**^  Sect.  3. 

lu  payment  of  the  charity  legiacies.  It  was  held  by  — 
Lord  Langdale^  M.B.^  that  although  the  direction 
ilone  might  not  of  itself  be  sufficient  to  prevent  the 
charity  legacies  from  being  payable  out  of  the  realty, 
in  the  proportion  of  the  realcy  to  the  personalty,  never- 
theless the  second  part  created  a  demonstrative  fund 
of  pure  personalty,  out  of  which  the  charity  legacies 
vere  to  be  paid. 

In  Tempest  y.  Tempest^  a  testatrix  by  her  will  having 
made  certain  specific  and  pecuniary  bequests  to  her 
general  residuary  legatee,  and  having  also  given  various 
charitable  l^acies,  directed  the  latter  to  be  paid  in  pre^ 
cedence  of  other  pecuniary  legacies  thereby  bequeathed, 
out  of  such  part  of  his  personal  property  not  specifU 
caUy  bequeathed  as  was  by  law  applicable  for  charita- 
He  purposes.  The  pure  personalty  being  insufficient 
to  pay  all  the  charitable  legacies,  it  was  held  by  Lord 
Chancellor  Cranworth,  reversing  the  decision  of  Sir 
W.  Page  Wood,  V.C.,^  that  in  the  administration  of 
the  testatrix's  estate,  the  debts  and  the  funeral  and 
testamentary  expenses  and  costs  of  the  suit  were  in 
the  first  place  payable  rateably  out  of  the  pure  per- 
lonalty  and  out  of  the  personalty  savouring  of  realty, 
and  that,  after  such  payment,  the  charitable  legacies 
were  to  be  paid  out  of  the  balance  of  the  pure  per- 
sonalty in  precedence  of  the  other  legacies.  And  it 
seems  that  where  a  testator  has  directed  his  charity 
legacies  to  be  paid  out  of  his  pure  personalty,  the 
diarity  l^atees  will  have  a  right  to  stand  in  the  place 
of  creditors  who  may  have  exhausted  the  pure  per- 
1 7  De  a.  Mao.  &  G^.  470.  >  Jteported  2  £.  &  J.  636. 
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CBAr.  in.  sonalty,  inasmuch  as  it  is  not  the  Court  but  the  tes- 

Sect,  8.  •"         ,  1     ,       ,  1 

—  tator^  who  m  such  case  marshals  the  assets.^ 
^^•SSS?  '^^'  '^^®  object  of  the  Legislature  to  prevent  the 
gift  of  land  to  charitable  purposes^  except  with  the 
formalities  there  prescribed,  will  not  be  allowed  by  the 
Court  of  Chancery  to  be  evaded  by  trusts  of  a  secret 
or  honorary  character.  For  instance,  suppose  there 
be  a  devise  to  persons  and  their  heirs,  and  there  is  a 
secret  understanding  between  the  devisees  and  the  tea* 
tator,  that  they  will  hold  the  land  upon  trust  for  a 
charity,  the  devise  will  be  void  as  being  made  in  fraud 
of  the  statute,  and  the  devisees,  upon  a  bill  being 
filed,  will  be  compelled  to  answer  as  to  the  secret  trust, 
and  will  not  be  allowed  to  plead  the  Statute  of  Frauds,* 
even  when  the  devise  is  made  to  several  persons, 
upon  an  understanding  only  with  one  of  them;^  but 
where  a  devise  was  made  to  several  persons  as  tenants 
in  common,  and  a  subsequent  communication  of 
the  testator's  intentions  in  favour  of  a  charity  was 
made  to  one  of  them  only,  the  other  devisees  were 
held  not  to  be  affected  by  a  trust.*  When  a  secret 
trust  is  neither  admitted  nor  proved,  although  the  tea* 
tator  has  left  a  memorandum  desiring  the  laud  de- 
vised to  be  applied  to  charitable  purposes,  the  devisees 
will  take  a  beneficial  interest.^ 

^  Attorney 'General    t.    Lord  *  Tee  v.  Ferris,  2  K.  &  G.  857. 

Mountmorris,  1  Dick.  879.  >  Addlington  r.  Cann,  8  Atk. 

*  Boson  V.  Statham,  1  Eden  141 ;  S.  0.  Barn.  Cli.  Rep.  130  ; 
508 ;  Edwards  v.  Pike,  ibid.  267 ;  Faine  v.  HaU,  18  Ves.  475 ;  WaU- 
Mucklestonv,  Brown,  6  Yes.  52;  grave  t.  ehhs,  2  E.  &  J.  313 ; 
Strickland  t.  Aldridge,  9  Yes.  LomaxT,  ipley,  3  Sm.  &  Giff. 
616 ;  PUkington  v.  Bottghey,  12  48.  See  also  heeler  v.  Smitk, 
Sim.  114.  1  Giff.  300 ;  Cirier  v.  Green,  3 

*  Russell  T.  Jackson,  9  Hare  K.  &  J.  591,  603. 
387, 10  Hare  204. 
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28.  The  statute  cannot  be  evaded  by  a  covenant  in  Cf  a'-  ^• 

^  Sect.  8. 

an  unenrolled  deed  to  pay  a  sum  of  money  after  the  ^ya^of 
testator's  death,  wliich  would  have  to  be  raised  out  of  •*•**»*•  ^T 

'  ooyenant  to 

Us  real  estate :  see  Jefferies  v.  Alexander}  There  a  J^^^S?r*° 
Mr.  Biame^  about  five  years  before  his  death,  exe-  £^J^ 
cuted  a  deed  of  covenant  (containing  no  power  of  ^2S2t 
iwocation)  whereby  he  covenanted  with  Alexander,  3^^^"°* 
that  he  would  in  his  lifetime,  or  that  his  executors 
voold  within  twelve  months  after  his  decease  (but 
nbject  and  without  prejudice  to  the  payment  and  dis- 
charge out  of  his  assets  of  all  his  debts,  ftmeral  and 
testamentary  expenses,  and  of  any  bequest  he  might 
nuike  by  his  will  or  any  codicil  thereto),  invest 
jE60,000  in  consols,  in  the  names  of  trustees,  to  be 
held  by  them  upon  certain  charitable  trusts.  The 
deed  was  not  enrolled.  The  property  left  by  the  cove- 
nantor at  hifi  death  consisted  almost  entirely  of  per- 
sonalty savouring  of  realty — mortgages  for  terms  of 
years.  Upon  an  appeal  to  the  House  of  Lords  from 
the  decision  of  the  Lords  Justices^  reversing  the  de- 
cision of  John  Bomilly,  M.R.,*  the  common-law 
judges  who  attended  to  assist  the  House  of  Lords 
were  equally  divided  in  their  opinion  upon  the  ques- 
tion submitted  to  them  by  the  House,  viz.  assuming 
the  validity  of  the  deed  of  covenant,  whether  the  sum 
of  £60,000  was  payable  from  the  proceeds  of  the 
chattels  real  of  the  covenantor,  there  being  no  other 
assets  from  which  the  payment  could  be  made.  The 
niajority  however  of  the  House  of  Lords,  consisting 
of  the  Lord  Chancellor  (Lord  Campbell),  Lord  St. 

>  7  Jut.  N.  S.  221.  7  De  Qt.  Mao.  &  G.  526. 

'  Kom.  Alexander  v.  Brame^         *  19  Beay.  436. 
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^8^.™*  Leonardos,  and  Lord  Kingsdown  (Lord  Cran worth 
—      and  Lord  Wensleydale  dissenting),  determined   the 

question  in  the  negative^  and  consequently  reversed 

the  decision  of  the  Lords  Justices.^ 
SSSrt  M*       ^^*  ^^®^  ^  testator  by  his  codicil  revokes  legacies 
mriS^uiTiSl  ^®^  given  to  charities,  and  gives  the  fund  to  charitable 
mOTi?g^"   P'^'^poscs  which  are  void  within  the  Mortmain  Act, 
do«  not  set  (jhe  revocatiou  of  the  legacies  given  by  the  will  takes 

effect,  although  the  legacy  substituted  for  them  by 

the  codicil  fails.^ 
Devise  of  le-      80.  Where  real  estate  is  devised  in  trust  for  a 

gal  estate 

7oid*b°*tf  *   charity,  not  only  is  the  trust  made  void  by  the  Act,  but 
^tabie    the  devise  of  the  legal  estate  also,  which  in  the  event 
of  there  being  no  residuary  devise  in  which  it  is  com* 
prised,  or  no  valid  gift  over,  descends  to  the  heir-at- 
law,  who  may  recover  the  estate  at  law.*  Where  how- 
ever, in  addition  to  charitable  trusts,  there  are  other 
trusts  not  liable  to  any  objection,  the  devise  of  the 
legal  estate  will  be  supported  by  the  valid  trusts 
Heir.at.iaw       81.  Whcrc  howcvcr  the  trusts  are  partially  invalid, 
kill  take  pro.  as  bciug  iu  coutradictiou  of  the  mortmain  law,  there 
to  cSm^^by  will  to  that  cxtcut  be  in  the  case  of  freeholds  a  re- 
sulting trust  for  the  heir-at-law,  and  leaseholds  or 
other  personalty  savouring  of  realty  given  to  a  cha- 
rity will  go  to  the  next  of  kin  of  the  testator.^ 

>  See  article  in  the  Jurist,  toI.  186 ;  Arnold  v,  Chapmany  ibid. 
Yii.part  2,  p.  119.  106;  Dos  y.  Pitcher,  6  Taunt. 

>  Tupper  Y.  Twpp^y  1  £.  &  J.  359 ;  Doe  v.  Copestaie,  6  East 
665.  828 ;  Doe  d.  Chidgey  v.  Harris, 

»  AdUngion  t.  Cann,  3  Atk.  16  Mee.  &  W.  517 ;   Wright  t. 

155;  Doe  d.  Bm-deit  v.  Wrighie,  WWein,  7  Jur.  N.  S.  441. 

2  B.  &  Aid.  710 ;  Pilkington  v,  <  Mddleton  v.  Catery  4  Bro. 

Bougheg,  12  Sim.  114;  Cramp  G.  G.  409;  Chapman  y.  Br<tum^ 

y.  Plasfoot,  4  K.  &  J.  479.  6  Yes.  404. 

<  WUlet  y.  Sandford,  1  Ves. 
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32.  In  general,  when  a  sum  given  to  charitable  c^xp.  iii. 
uses  is  excepted  out  of  a  devise,  it  will  result  for  the  ^.  j-^ 
benefit  of  the  heir  -^  but  where  lands  are  given  subject  ^^^^^^^f 
toa  chai^,  and  the  charge  is  void  under  the  Mort-  3^*!^^"^ 
main  Act,  the  aum  bo  charged  sinks  for  the  benefit  of  ^^^^'^^ 
the  devisee.^  giren  to 

ciuunty. 

33.  Where  property  is   devised  on  condition  tonerueeof 
transfer  part  to  a  charity,  the  owner  is  entitled  to  the  nponoondi- 
whole,  discharged  of  the  condition.^  fer  j^  to* 

34.  Where  land  is  directed  to  be  sold,  and  part  of  RMoiting 
the  proceeds  is  given  to  a  charity,  the  part  which  landirdT^ 
thus  fails  on  account  of  the  illegality  of  the  giffc  will  wid,  or 
Rsnlt  to  the  heir-at-law.^    Upon  the  same  principle,  uL^^tin 
where  money  is  directed  to  be  laid  out  in  land  for  the  charity. 
benefit  of  a  charity,  there  will  be  a  resulting  trust  for 
Aenext  of  kin.5 

35.  W^hen  there  are  no  next  of  kin  the  crown  will  wium  the 
jejntitled.  Thus,  where  a  man  died  po^ssed  of  lease-  tu»d. 

holds  which  he  directed  to  be  sold,  and  the  money 
paid  to  a  charity,  the  executor  not  being  benefici- 
ally entitled,  in  consequence  of  his  having  had  a  legacy, 
and  there  being  no  next  of  kin,  it  was  held  that  the 
executor  was  a  trustee  for  the  crown.^  In  the  case 
however  of   Henchman  v.    The  Attorney -General^ 

*  ArwM  T.  Chapman,  1  Yes.  ney- General,  3  My.  k  E.  485. 
\t%\  Gravenory.HaUwn^AxcA}.  *  Ation^- General    v.    Lord 

648.  Weymouth,  Amb.  20;  Hopkin- 

'  Wriffhi  T.  Row,  1  Bro.  C.  C.  eon  v.  Mlis,  10  Beav.  169. 
61;  JaeJaanY,  Hwrloch,  2  Eden,  <  Cogan  v.  Stephens^  1  Bear. 

263 :  see  the  remarks  of  Lord  482  n. 

BroQgham,  in  Henchman  y.  AU  "  MiddleUm  t.  Spicer,  1  Bro. 

hnuy-Oeneral,  3  My. &  K.  493.  C.  0.  201. 

'Poor  ▼.  Mial,  6  Madd.  32  ;  73  My.  &  K.  485. 

■ad  see  Henchman  t.  The  Aitor- 
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^stet  ?^'  tli^re  was  a  devise  of  copyhold  land  in  fee,  upon  eon- 
—      dition  that  the  devisee,  within  one  month,  should  pay 
£2000  to  the  testator's  executor,  to  be  applied,  after 
payment  of  debts  and  legacies  to  charitable  pur- 
poses.   The  testator  died  without  leaving  any  cus- 
tomary heir  or  next  of  kin.     It  was  held  by  Lord 
Brougham,  C,  that  the  proportion  of  the  £2000 
which  was  void  under  the  Mortmain  Act,  was  to  be 
considered  as  real  estate  undisposed  of,  and  that  the 
devisee  and  not  the  crown  was  entitled  to  it.  - 
gBviae§or        86.  If  there  is  a  residuary  devise  or  bequest  in  the 
^^d«r    will,  the  realty  or  personalty  may  fall  into  it,  upon 
JSiSe*"***  *^®  devise  or  bequest  of  it  being  void,  as  being  given 
when.         to  charitable  purposes.     But  with  regard  to  wills 
made  before  the  year  1838,  it  must  be  remembered 
that  every  residuary  devise  of  real  estate,  however 
general  in  its  terms,  was  in  its  nature  specific,  and 
only  comprised  lands  not  given  before,  or  rather  not 
expressed  to  be  given  before,  by  the  will.^ 
Gift  over  on      37.  A  gift  ovcr  to  individuals   or  to  charitable 
de^?ki  ^    uses  not  void  by  the  law  of  mortmain,  in  the  event  of 
^^m^  the  previous  gift  being  void  by  that  law,  is  valid  and 
?aSd.  ^^*     will  not,  according  to  the  notion  of  Lord  Northing- 
ton,^  be  taken  as  intended  merely  in  terrorem,  or  be 
held  a  fraud  upon  the  mortmain  law.' 
Erenai.  gg.  Whcrc  there  is  a  devise  to  a  charity,  which 

ina*^^t  ^*^^®  ^^  operation  on  account  of  the  statute  of  mort- 
event.         niain,  a  limitation  over  to  a  devisee,  although  it  was 

^  See  Jarman  on  Wills,  8rd  '  De  Tkemmines  y.  Da  Bonne- 

edit.  610.    In  re  Brown,  1  K.  &  val,  6  Rubb.  288  ;  JtoHnwn  r. 

J.  522.  Bohintony  19  Bear.  494 ;  Carter 

3  Attomey'GeneralY,TifndcM,  r.  Green,  3  £.  &  J.  591. 
2  Eden,  207,  214. 
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to  take  place  in  a  different  events  may  nevertheless  chap.  hi. 

t         it»        1  Sect.  8. 

take  effect.^  — 

39.  Although  it  appears  that  lands  have  been  de-  premimption 
vised  bj  will  to  a  charity^  after  a  great  lapse  of  time,  S£\fter» 
when  trustees  set  up  the  invalidity  of  the  devise^  the  ^Sbm  set. 
presumption  will  be  made  by  the  Courts  which  it  will  uf&yltd^ 
lie  upon  them  to  rebut,  that  by  some  l^al  means  the  oS^ty? 
gift  to  the  charity  has  been  made  good.   Thus  in  a  re- 
cent case,  after  the  passing  of  the  Mortmain  Act,  lands 
were  devised  by  will,  dated  1743,  to  trustees,  for  the 
ertablishment  and  perpetual  maintenance  of  a  free 
school,  and  to  pay  the  proceeds  to  the  schoolmaster. 
The  rents  were  applied  by  the  trustees  and  their  heirs 
to  those  purposes,  until  the  present  defendant,  the  heir 
of  the  last  surviving  trustee,  became  trustee  of  the 
charity.     On  a  bill  being  filed  against  him  to  correct 
abuses,  he  set  up  the  invalidity  of  the  devise,  but  Sir 
John  Bomilly,  M.R.,  held  that  the  onus  of  proving 
that  no  other  mode  had  been  adopted  to  make  the 
charity  valid  lay  upon  him,  and  that  every  presump- 
tion would  be  made  in  favour  of  its  validity.^ 


SECTION  IT. 

DiSPOBITIOVB  TO  ChASITIES  KOT  OOMIKGh  WITHIN,  AXD  EXCEP- 

TI0V8  vuou,  9  Geo.  IL  c.  86. 


1.  JHtponUons  to  charUtiblenaes 
of  pure  peraonaUy,  hywUl 
or  otherwise,  valid. 


2.  Statnie  9  Geo,  IL  c.  30,  iwt 
applicahle  in  Ireland,  Indies, 
or  our  coUmiee. 

8.  Express  exceptions  in  the  Act, 


'  See  Warren  r,  Rudall,  4  K.  ^  Attorney- General  v.  Moor^ 

k  J.  603,  618.  20  Beav.  119. 
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CH4P.  in. 

Sect.  4. 


4.  DeciHons  cu  to  coUega  in  the 

univenitia, 

5.  Decisions  as  to  Scotland. 

6.  Bequest  of  numey  connected 

with  land  in  England  to  he 
laid  out  in  land  abroad,  void. 

7.  Custom  of  London  to  devise 

in  mortmain. 

8.  Exceptions  from  9  Oeo.  II.  c. 

86,  by  subsequent  statutes. 

9.  Charitahle  corporations  mere- 

ly licensed  to  hold  land  in 


mortmain  must  comply  with 
9  Geo.  II.  c.  36. 
10.  ffow  far  Court  of  Chancery 
will  <Ulow  funds  of  chainty 
to  be  laid  out  in  land. 

Authority  of  board  to  autho- 
rize under  18  <fe  19  Vict,  c. 
124,  8.  85. 

Incorporated  trustees  may  pur- 
chase and  hold  certain  lands 
under  18  <fc  19  Vict.  c.  124, 
».  41. 


11 


12 


Dispositions 
to  charitable 
uses  of  pure 
personaltj 
oy  will  or 
otherwise, 
valid. 


Statute  9 
Geo.  II.  o. 
86,  not  appli< 
cable  to  Ire- 
land, India, 
or  our  co- 
lonies. 


1.  Dispositions  of  pure  personal  estate  not  con- 
nected with  real  estate  in  the  modes  which  we  have 
pointed  out  in  the  preceding  chapter  as  being  ob- 
noxious to  the  provisions  of  9  Geo.  II.  c.  36,  may  be 
made  to  charitable  purposes  by  will  or  otherwise  to 
any  amount,  and  as  we  shall  see  in  subsequent  parts 
of  this  work,  the  construction  of  such  dispositions  has 
ever  met  with  the  greatest  favour  and  consideration 
by  our  Courts. 

2.  The  statute  of  9  Geo.  II.  c  36,  is  not  applicable 
to  Ireland,^  nor  to  India,'  nor  in  general  to  our 
colonies,  as  to  New  South  Wales.^ 


'  Campbell  v.  Lord  Radnor,  1 
Bro.  C.  C.  272  ;  Attorney-Gene- 
ral Y.  Power,  1  Ball  &  B.  145. 

»  The  Mayor  of  Lyons  v.  The 
East  India  Company,  1  Moore's 
P.  C.  C.  176 ;  Mitford  t.  Eey^ 
nolds,  1  Ph.  185, 192. 

'  Whicker  t.  Hume,  1  Do  G. 
Mac.  &  G.  506,  7  Ho.  Lo.  Cas. 
124;  and 'see  Attorney- General 
V.  Stewart,  2  Mer.  143,  where 
Sip  W.  Grant,  M.R.,  holding  the 
Act  to  be  inapplicable  to  Gre* 


nada,  concludes  his  judgment  by 
observing  that  the  Mortmain 
Act,  in  its  causes,  its  objects,  its 
provisions,  its  qualifications,  and 
its  exceptions,  is  a  law  wholly 
English,  calculated  for  purposes 
of  local  policy,  complicated  with 
local  establishments,  and  inca- 
pable without  great  incongruity 
in  the  effect,  of  being  transferred 
as  it  stands  into  the  code  of  any 
other  country. 
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3.  The  Mortmain  Act  itself,  it  will  be  observed,  c=ap.  ni. 
contains  express  exceptions  m  favour  of  the  two„   — 

*  Bxpreas  ex- 

Universities,  that  is  to  say,  Oxford  and  Cambridge  ^^»»™ 
(Oxford  and  Cambridge  being  at  the  time  of  the  pass- 
ing of  the  Act  the  only  two)  and  their  colleges,  the 
cdleges  and  scholars  on  the  foundation  of  Eton,  Win- 
diester,  and  Westminster,  and  with  respect  to  real 
md  personal  estate  in  Scotland. 

4.  With  regard  to  the  Universities,  the  Legislature  DedtioM  m 
meant  only  to  except  such  devises  as  were  really  and  «»?  univer- 
hud  fide  for  the  benefit  of  colleges,  not  those  in  which 

the  l^al  interest  only  passed  to  the  college  in  trust 
fcr  other  charitable  uses ;  for  then  the  Statute  of  Mort- 
miin  might  be  defeated  every  day.'  It  seems,  how- 
efer,  that  a  devise  for  the  benefit  of  particular  mem- 
bers of  a  college,  is  just  as  good  as  if  it  had  been 
made  for  the  benefit  of  the  whole  body.  Thus  a  de- 
nse "  to  the  master  and  fellows  of  Christ's,  in  trust, 
that  they  and  their  successors  would  apply  the  yearly 
rents  for  some  undergraduate  student,^'  has  been  held 
to  be  valid  .^  But  the  devise  must  be  for  some  acade- 
mical or  collegiate  purpose.  Thus  in  Whorwood  v. 
Ihaversity  College,  Oxford,^  where  there  was  a  devise 
to  the  college,  in  order  that  the  senior  fellow  should 
be  poeeessor  of  the  testator's  estate  and  house,  where 
he  was  to  live  hospitably,  entertain  the  poor,  distri- 
bute cordial  drugs,  books,  and  pamphlets  of  good 
morals  and  piety  to  them,  and  give  an  annual  enter- 

'Per    Lord    Northington  in      \lA0r.Z2H  \  Attorney-General'^, 
AUontey-General  v.  Tanered,  1       Whorwood,  1  Yes.  534. 
Sden,  16  ;  S.  C.  Amb.  851 ;  and  ^  Attorn^- General y.Tancred, 

•Bt  Attorney-General  ▼.  Munby,       1  Eden,  10,  11, 15. 

3  1  Yes.  53. 
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Chap.  ui.  tainmeiit  to  the  fellows^  it  was  held  not  to  come  with- 
— ^  '  in  the  exception  of  the  Act.  It  has  been  held  at  law 
that  a  devise  to  a  college  at  one  of  the  Universities^ 
made  before  9  Geo.  II.  c.  36,  carries  the  l^al  estate.^ 
And  if  that  decision  were  right,  colleges  at  the  Univer- 
sities being  excepted  from  the  Mortmain  Act,  a  de- 
vise to  them  would  still  carry  the  legal  fee.  In  the 
case  however  of  The  Incorporated  Society  v.  Richards,* 
this  was  doubted  by  Lord  St.  Leonardos,  who  thinks 
that  such  devise  would  only  be  good  in  equity.  It 
seems  that  if  a  college  declines  to  accept  a  devise 
made  to  it  beneficially  or  upon  trust,  the  Court  may 
carry  out  the  charitable  intentions  of  the  devisor 
cy  pres?  And  where  two  separate  gifts  are  made  to 
a  college,  although  it  may  decline  one,  it  is  at  liberty 
to  accept  the  other.^  Lord  Northington  seemed  also 
to  be  of  opinion,  in  Attorney-General  v.  Tancred,  that 
the  exception  extended  only  to  colleges  established  in 
the  Universities  at  the  time  of  the  statute,  but  Lord 
Bosslyn  expressed  his  doubts  of  the  distinction.^ 

pecimonBM  5.  With  regard  to  Scotland,  it  has  been  decided 
that  a  legacy  of  money  to  be  laid  out  in  the  purchase 
of  heritable  securities,^  or  in  land  there,*^  comes  within 
the  exception.  And  a  bequest  of  money  to  be  laid 
out  in  Ireland  for  charitable  purposes  woiild  be  good.' 

1  Betmet  College  y.  The  Bishop  <  OUphant  r.  Hendrie,  1  Bro. 

of  London,  2  Wm.  Blacks.  1182.  C.  C.  571. 

<  1  Dni.  &  War.  258,  805.  7  Machmtoth  y.  Towmend,  16 

>  See  Attorney-General  y.  An-  Yes.  880;  Forbee  y.  Forbee,  18 

drew,  3  Ves.  633 ;  7  Ves.  223.  Beay.  552. 

*  Andrew    y.    Trinity     ffallf  ^  Campbell  y.  Earl  qf  Radnor , 
Cambridge,  9  Ves.  525,  534.  Bro.  C.  0. 272 ;  Baker  y.  SuU<m, 

*  Attorney- Generalr,  Bowyer,  1  Keen  234;  Attorney- Qkneral 
8  Yes.  728  n.  8.  y.  Power,  1  Ball  &  B.  164. 


to  SootUmd. 
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6.  A  bequest,  bowever,  of  money  arisiDg  from,  or  chap.  hi. 
oonnected  with  land  in  England,  to  be  laid  out  in  land  ^^  — ^^ 
in  Scotland,  Ireland,  or  the  Colonies,  for  the  purposes  "^^^J^ 
of  a  charity,  would  be  void,  being  within  the  spirit  of  gj^ii^dto 
the  Act  9  Geo.  II.  c.  86.^  fe^l? 

7.  By  the  custom  of  London,  confirmed  by  Magna  ^°'^- 
Charta,-  citizens  and  freemen  of  London  may  devise  SS^JSto 
in  mortmain,^  and  as  Magna  Charta  is  not  expressly  mortSii^. 
repealed  with  reference  to  the  customs  of  London  by 

9  Geo,  II.  c.  36,  it  seems  that  notwithstanding  the 
latter  Act,  citizens  and  freemen  of  London  may  still 
&vise  their  lands  within  the  City  in  mortmain,*  but 
there  is  an  express  decision  that  the  custom  must  be 
clearly  confined  to  lands  in  the  City  of  London.^ 

8.  Since  the  passing  of  9  Geo.  11.  c.  36,  many  public  ExceptioM 
charities  and  institutions  have  been  excepted,  either  n-  ^  de,  bj 

•    11         p  •  •  1  subsequent 

wholly  or  partially,  from  its  operation,  and  conse-  "tatutes 
qnently  devises  of  land  to  the  extent  allowed  by  the 
Acts  creating  those  exceptions  may  be  made  to  them. 
Amongst  these  may  be  mentioned  the  Foundling  Hos- 
pital,^ the  British  Museum,^  the  Bath  Infirmary,^ 
Queen  Anne's  Bounty,^  the  Royal  Naval  Asylum,^^  the 
Commissioners  of  Greenwich  Hospital,^  St.  George's 

*  Otrtis  T.   Uuttony   14  Yes.       The  Fitkmongen?    Comparu/,    1 
587  ;  AOorney-Gen^ral  v.  Mill,      Keen,  492. 

S  RoflB.  328,  6  Bligh  N.  S.  693,  »  Middleion  t.  Cater,  4  Bro. 

2  Dow.  &  C.  393.  C.  C.  409. 

«  9  Hen.  III.  c  9.  •  17  Geo.  II.  c.  29. 

»  8  Co.  129.  '  26  Oreo,  II.  c.  22,  b.  14,  and 

*  1  Bac.  Abr.  Charitoble  uses  6  Geo.  lY.  c.  39. 
(B.).    Customs  of  London  (A.)  ^  19  Geo.  III.  c.  23. 
1  Bio.  Ab.  556 ;  8  Rep.  129  a.  »  43  Geo.  III.  c.  107. 
But  see  the  dictum  of  Sir  P.  Ar-  ^  51  Geo.  III.  e.  105. 
dm,  ILB.  Highmore  on  Mort-  "  10  Geo.  lY.  c.  25,  s.  37. 

127.    Attometf'Generalr, 
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Chap.  III.  Hospital,^  the  Seaman's  Hospital  Society,*  Museums 
—  of  Art  and  Science  in  large  towns.^  In  order  to  pro- 
mote the  building,  repairing,  or  otherwise  providing  of 
churches  and  chapels  and  houses  for  the  residence  of 
ministers  of  the  Church  of  England,  and  the  providing 
^  of  churchyards  and  glebes,  persons  possessed  in  their 
own  right,  may,  under  43  Geo.  III.  c.  108,  by  deed 
enrolled  in  England  under  stat.  27  Hen.  VIII.  c.  l6, 
and  in  Ireland  under  stat.  10  Car.  st.  2,  c.  1,  s.  17, 
or  by  will  executed  three  months  before  their  decease, 
give  lands  not  exceeding  five  acres,*  or  goods  and  chat- 
tels not  exceeding  .€500,  for  the  purposes  of  the  Act,* 
only  one  such  gift  to  be  made  by  one  person,  and 
where  it  exceeds  the  amount  the  Chancellor  may  re- 
duce it,®  and  no  glebe  upwards  of  fifty  acres  is  to  be 
augmented  more  than  one  acre.'' 

By  6  &  7  Vict.  c.  37,  any  person  or  body  corporate 
may,  by  deed  enrolled  under  27  Hen.  VIII.  c.  16, 
in  the  case  of  hereditaments  (but  without  deed  in  the 
case  of  goods  and  chattels),  or  by  will,  vest  in  the  Eccle- 
siastical Commissioners  their  hereditaments,  goods, 
and  chattels  for  the  endowment  or  augmentation  of 
the  income  of  ministers  of  or  perpetual  curates  of  the 

1  4  Wm.  IV.  0.  38,  8. 1 :  local  v.  Creed,  10  Hare,  480.  It  has 
and  personal  Acts.  been    held    that  a  bequest    o£ 

2  3  &  4  Will.  IV.  c.  9,  88. 1,  2.      money  to  arise  from  the  sale  of 
^  13  &  14  Yict.  c.  65,  repeal-      land   is  not  good,  eren  to  the 

ing  8  &  9  Vict.  c.  43,  except  as  amount  of  £500,  under  this  Act 

to  museums  already  established  ;  Church  Building  Society  t.  Colet, 

and  see  Harrison  v.  The  Corpo-  1  K.kJ.  145,  5  De  Q.  Mac.  & 

ration  of  Southampton,  2  Sm.  &  G.  324. 

GiE  387.  »  Sect.  1. 

*  See  Fisher  t.  BrierUy,  1  De  «  Sect.  2. 

G.  Fish.  &  Jo.  643.    Girdlestone  7  Sect.  8. 
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Church  of  England,  or  for  providing  any  church  or  chi».  hi. 
chapel  for  the  purposes  and  subject  to  the  provisions      — 
of  the  Act.^     Again^  by  42  Geo.  II.  c.  116,  any  per- 
am,  by  will  or  otherwise,  or  any  bodies  politic  or  cor- 
porate, or  compani^,  may  give  any  sum  or  sums  of 
moQey  for  the  purpose  of  applying  the  same  in  the 
redemption  of  the  land-tax  charged  on  hereditaments      l 
vttled  to  any  charitable  uses  any  Statute  of  Mort- 
main  or  other  statute  or  law  to  the  contrary  notwith- 
fitanding.^ 

9.  Where  a  charitable  corporation  is  by  statute  chantebie 
merely  empowered  "  to  purchase,  take,  hold,  and  enjoy  "*®^ij" 
lands,  tenements,  and  hereditaments,^^  it  can  onlv  ac-  iiowiand  in 

*  raortnuun 

qnire  them  in  the  mode  prescribed  by  9  Geo.  II.  c.  36,  "^^^g^^^ 
and  consequently  cannot  take  them  by  devise.  See  ^^' "-  ^^ 
Mogg  V.  Hodges*  where  money  to  arise  from  the  sale 
of  real  estate  having  been  given  to  the  hospital  at  Bath, 
it  was  argued  that  as  the  hospital,  which  was  incorpo- 
rated by  Act  of  Parliament,  had  some  particular  clauses 
in  it  contrary  to  the  Statute  of  Mortmain  (9  Geo.  II. 
c.  36),  and  consequently  in  these  particulars  was  not 
subject  thereto.  Lord  Hardwicke,  C,  held  ''that  the 
words  in  that  Act  were  to  be  considered  as  in  a  charter ; 
that  the  charter  of  incorporation  was  only  granted  by 
Parliament  to  avoid  expense  to  the  promoters  of  that 
charity,  who  were  forced  to  apply  to  Parliament  for 
some  other  powers,  which  the  Crown  could  not  grant; 
therefore  the  charter  was  inserted  in  the  Act,  and  was 

*  Sect.  22.    It  seems  that  un-      of  the  testator  there  was  any  ex- 
der  this  Act  money  may  he  he-      isting  district.  Baldwin  v.  Bald- 
queaihed  to  proride  a  site  for  a      fcm,  22  Beav.  419  (No.  2). 
dmrch,  although  neither  at  the  ^  Sect.  50. 

date  of  thq  will  nor  at  the  death  ^  2  Ves.  52. 
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Chap.  m.  to  be  construed  as  any  other  charter  given  by  the  king 
—  only.  The  clause  mentioned  was  inserted  to  avoid 
the  trouble  of  applying  for  a  licence  in  mortmain,  and 
was  to  be  considered  as  such  a  licence ;  that  the  gover- 
nors were  thereby  empowered  to  take  lands  to  such  a 
value,  but  still  with  a  proviso  that  they  were  granted 
to  them  in  the  manner  prescribed  by  that  law/' 
How  far  10.  The  Courts  of  Chancery  will  not  in  general 

o^incery     allow  moucy  belonging  to  a  charity  to  be  laid  out  in 
ftmdaofoiu^  the  purchasc  of  land,  even  for  the  purpose  of  en- 
i^o«*»    larging  the  charity,  upon  the  ground  that  it  would  be 
contrary  to  the  policy  of  the  Mortmain  Act.^     How- 
ever, upon  a  petition  under  an  information  for  the 
management  of  a  charity,  that   certain   mortgages 
might  be  paid  off,  and  various  improvements  and  re- 
pairs effected  in  a  schoolhouse,  and  that  land  might 
be  purchased  for  that  purpose,  it  was  held  that  the 
objects  of  the  petition,  being  of  a  mixed  nature,  and 
aU  manifestly  for  the  benefit  of  the  charity,  it  would 
not,  under  the   circumstances,  be   contrary  to  the 
policy  of  the  Mortmain  Act  to  allow  the  purchase  of 
the  land.' 
Authority  of      11.  Any  incorporate  charity,  or  the  trustees  of  any 
authorise     charity,  whether  incorporated  or  not,  may  now, with  the 
certiam  cases  couscut  of  the  Boaxd,  iuvcst  moncv  arising  from  the 

underl8&19       ,         -  ,        ,  ,     ,  •         .        ,         ,       .  .       ,    , 

Vict.  0. 124,  sale  of  land  belongmg  to  the  chanty,  or  received  by 
way  of  equality  of  exchange  or  partition,  in  the  pur- 


1  AUomey-General  t.  Wilson^  14  L.  J.  N.  S.  Ch.  425  ;  Attor- 

2  Keen  680;   Mather  y,  Scott,  ney-CfeneralY.  Mansfleld,14iBim. 

2  Keen  172.  601 ;    In  re  Honnor^s  Tmtt,  8 

«  Attomey-QeneraU,  The  War-  W.  R.  429,  V.  C.  K.. 


dent^  etc,,  of  Highgate  Schooly 
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cbaae  of  land,  and  may  hold  such  land^  or  any  land  chav.  in. 
acquired  by  way  of  exchange  or  partition,  for  the      -^  * 
benefit  of  anch  charity,  without  any  licence  in  mort- 
main.^ 

12.  Again,  the  incorporated  trustees  of  any  charity  inoorpo- 
ire  now  competent  to  purchase  and  hold  lands  forteeniuy 
the  purposes  mentioned  in  the  27th  section  of  the  »&<!  hold 

certain  laads 

Charitable  Trusts  Act,  1853,  viz. :— ''for  the  erection  nnderi8&i9 

,  ,  Vict.  c.  124, 

or  ooDstniction  of  any  house  or  building,  with  or  with-  ••  ^« 
oat  garden,  playground,  or  other  appurtenances,  for 
the  porposes  of  any  charity,^'  without  licence  in  mort- 
main.* 

1  18  &  19  Vict.  c.  124^  8.  35.  »  Ibid.  s.  41. 
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CHAPTER  IV- 


THE     JURISDICTION     OVER     CHARITIES    OF    DIFFERENf 
KINDS^ 
VISITORS   OF   CHARITIES. 


SECTION  I. 
jTrBiaDicnoiT  of  the  Goxtbt  of  C^ascrry  akd  other  CoirBT» 

AED  OF  GOMKIBSIOEEB8  OTEB  ChABITIES. 


1.  OriffifUiljwrtsdictionoftiieOimrt 

of  Chancery  over  char%t%e», 

2.  Jwritdictum  of  Oomanimonen 

under  Statute  of  Charitable 
Uses  (4S  Eliz.  e,  4). 
8.  Odservations  of  Lord  Jtedesdale 
on  proceedings  under  the  sta- 


tute of  Eli2aJbeih  and  of  their 

having  fallen  into  disuse, 
i.  Inquiries  and  commissions  for 

inquiry  into  diariiies  since 

48  Eliz.  c.  4. 
5.  New  jurisdiction  under  the 

Charitable  Trusts  Acts. 


^seot  1^'       ^'  ^^  Court  of  Chancery,  itjsclear,  according  to 

Origtod       *^®  better  opinions,  has  an  origind  inherent  jurisdic- 

S*S?SSrt  *^°^  ^^^  respect  to  charitable  uses,^  independent  of 

of  chABoerj.  i-i^at  conferred  upon  it  by  the  statute  of  43  Elia.  c.  4, 

commonly  called  the  Statute  of  Charitable  Uses.     It 

depends  upon  the  right  of  the  Crown,  by  virtue  of  its 

prerogative,  as  parens  patruB,  by  its  proper  officer  the 

Attorney-General,  to  file  an  information,  calling  upon 

the  several  courts  of  justice,  according  to  the  nature  of 

their  several  jurisdictions,  to  see  that  right  is  done  to 

its  subjects  who  are  incompetent  to  act  for  themselves, 

as  in  the  case  of  charities.^ 

1  Per  Lord  Bedesdale  m  At-      Duhlin,  1  Bligh  N.  S.  847 ;  and 
iomey 'General    y,    Ma^or    of     see  The  Incorporated  Sooiefyf. 
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The  jurisdiction  of  the  Court  of  Chancery  over  cha-  chap.  iv. 
ntable  trusts  is  exercised  by  its  putting  a  construction  — 
upon  the  instruments  by  which  property  has  been  given 
10  charities,  enforcing  the  performance  of  charitable 
trusts  by  the  trustees^  or^  if  necessary,  regulating  the 
apfdicatioa  of  the  funds  of  charities  by  means  of 
schemes  whenever  in  consequence  of  the  trusts  being 
either  ambiguous  or  imperfect,  or  by  lapse  of  time  or 
odierwise  they  have  become  unsuited  under  altered 
drcumstances  to  carry  out  the  intentions  of  their 
ibanders.  I 

The  Court  of  Chancery,  moreover,  exercises  juris- 
dictioo  in  the  appointment  and  removal  of  trustees 
and  of  other  persons  connected  with  charities.     The     ^ 
mode  in  which  this  jurisdiction  is  exercised,  and  its      ! 
extent  and  limitations^  will  be  hereafter  considered.         ^ 

2.  The  statute  of  Elizabeth  still  furnishes  us  with  jarisdiction 
the  legal  definition  of  what  is  to  be  considered  a  cha-  sionen 
rity,^  and  where  a  e^{t  is  not  a  charity  within  that  statute  of 

'  ^  ^  Charitable 

statute,  no  information  will  lie  at  the  suit  of  the  Attor-  cr8«  (48 

'  .  Elia.  0. 4). 

ney-General  to  enforce  it.'  In  other  respects  the  sta- 
tute of  Elizabeth,  though  said  by  Lord  Coke  to  be 
a  profitable  law,  which  had  produced  very  good  effect 
in  many  cases,'  has  become  obsolete.  The  following 
analysis,  however,  of  its  contents,  may  be  useful  in  the 
consideration  of  some  of  the  older  authorities.     It 

Rkkardy  1   Dru.  &  War.  258 ;  Story,  2  Stor.  Eq.  Jur.  §  1162 ; 

AUomey- General  v.  Newman^  1  Attorney -Qeneral  v.   Bowyer,  3 

Ch.Ck.  167;  Attorney- General  Ves.  726. 

r.Brereionj2  Ves. 426;  Attorney-  *  See  ante^  p.  5. 

Gneral  r.   Middleton,  ib.   328,  «  Stor.  Eq.  Jur.  §  1163  j  At- 

Wilmot's  Xotes,  24.     The  con-  tomey-Generaly,Eewery2YeTTi. 

mrj  view  is  held  by  Mr.  Justice  887. 

«  2  Inst.  727. 
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Chap.  IV.  authorizcs  the  Lord  Chancellor  or  Keeper  of  the  Great 

B«ct.  1.  '^ 

—  Seal  of  England  for  the  time  being,^  and  the  Chan- 
cellor of  the  Duchy  of  Lancaster  for  the  time  being 
for  lands  within  the  County  Palatine  of  Lancaster  to 
award  commissions  to  the  bishop  of  every  diocese  and 
his  chancellor  and  other  persons^  authorizing  them  to 
inquire  by  a  jury  into  all  abuses^  breaches  of  trusts^  mis- 
employments,  non-employmetits,  frauds^  etc.,  relating 
to  property  belonging  to  charities,  and  to  make  orders 
for  their  faithful  employment,  subject  to  an  appeal  to 
the  Lord  Chancellor  or  Lord  Keeper  of  England^  or 
the  Chancellor  of  the  County  Palatine  of  Lancaster^ 
within  their  several  jurisdictions.^  The  colleges,  halls, 
and  houses  of  learning  within  the  Universities  of  Ox- 
ford and  Cambridge,  and  the  Colleges  of  Westminster^ 
Eton,  and  Winchester,  and  cathedral  and  coU^ate 
churches  were  exempted  from  the  operation  of  the  Act,* 
nor  was  the  Act  to  extend  to  any  city,  town  corporate, 
or  lands  or  tenements  given  to  charitable  uses  within 
them,  where  special  governors  were  appointed  for  their 
government,  nor  to  any  college,  hospital,  or  free  school 
which  had  special^  visitors  or  governors  or  overseers 

*  Lord  Brougham  held  that  sioners  or  sign  the  CommiBsion 

a  Commission  issued  in  1649,  in  as  well  as  the  Lord  Chancellor. 

Cromwell's  time,  by  Lords  Com-  Duke,  144  (139). 

missioners  was  a  nulUty.     At-  ^48  £li2.  c.  4,  s.  1. 

tometf' General  t.   Oovemors  of  '  Sect.  2. 

Atherstone  School,  Shelf.  Mort-  *  The  exemption  was  held  not 

main,  p.  279 ;  but  Lords  Commis-  to  apply  to  cases  where  the  visi- 

sioners  had,  by  1  Wm.  &  Mary,  tor  had  the  administration  of  the 

c.  21,  St.  2,  the    same  powers  funds  of  the  charity,for  where  the 

given  to  them  as  the  Lord  Chan-  visitors  were  trustees  also,  then 

cellor  or  Lord  Keeper.  It  seems  the  Commissioners  might  by  their 

moreover  to  have  been  held  that  decree  reform  the  abuse  of  the 

the  King  might  name  Commis-  charitable  uses.    Case  of  Sutton 
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appointed  them  by  their  founders/  and  the  jurisdiction  ckj^-  tv. 
of  the  ordinary  was  not  to  be  interfered  with.*  No  one  —^  * 
was  to  be  a  eomniissioner  or  juror  who  had  or  claimed 
any  part  of  the  lands  or  goods  in  question.'  The  es- 
tate and  interests  of  purchasers  for  valuable  consi- 
doration  of  money  or  land  without  notice  were  not  to 
be  impeached  by  the  order  of  the  Commissioners^  but 
dier  were  to  make  orders  against  persons  guilty  of  a 
breach  of  trust,  and  against  their  heirs^  executors^  and 
administrators^  to  the  extent  of  their  assets.^  The 
Commissioners  were  to  have  no  power  over  lands  as* 
•ored  to  King  Henry  VIII.,  King  Edward  VI.,  or 
Queen  Mary,  by  Act  of  Parliament  or  otherwise,  un- 
less they  had  been  given  to  charitable  uses  since  the 
heginning  of  Queen  Elizabeth's  reign.^  The  orders 
of  the  Commissioners  were  to  be  certified  to^  and 
earned  into  execution  by  the  Lord  Chancellor  and 
the  Chancellor  of  the  Duchy,^  to  whom  in  their  re- 
spective jurisdictions  there  was  an  appeal  firom  the 
orders  of  the  Commissioners  with  full  power  to  annul 
and  vary  such  orders  and  to  award  costs  against  per- 
sons complaining  of  orders  without  just  cause.^ 

3.  Lord  Redesdale  has  observed,  with  reference  to  obserrAtion* 
the  proceedings  under  the  statute  of  Elizabeth,  '^  that  Bedesdaieon 
a  long  tram  of  decisions  by  the  Commissioners  is  re-  under  the 

ColeflOd,  Duke  68  (642) ;  ffyn~  16  Yes.  806. 

afttfw  T.  T%e  CorporatUmof  Mor-  ^  Sect.  3. 

fetk,  ib.   69  (242).    A  Umited  »  Sect.  4. 

power  of  yisitatioa  given  by  the  ^  Sect.  6. 

fimnider  of  a  chanty  was  however  ^  Sect.  6. 

held  not  sufficient  to  deprive  the  *  Sect.  7. 

OommiasioneTB  of  their  junsdio-  '  Sect.  8. 

tkm.    The  case  of  Kirkby  Ra-  7  Sect.  9. 

TeaMtBorlh  MotpUal^  8  East  221,  «  Sect.  10. 

P  3 
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Chap.  IT.  ported  in  a  book  called  Duke's  '  Law  of  Charitable 

Sect.  1.      * 

•— ^     Uses/  ^     Of  these  proceedings  many  were  not  very 

JSS^theip  ^^^^^s^'^*'^*  ^i^^  justice;   these  proceedings  however 

toto^lra»e*°  ^^^^  subject  to  the  review  of  the  Lord  Chancellor, 

many  of  them  were  reviewed,  and  when  reviewed  they 

were  found  so  puzzling,  or  at  least  not  obtaining  the 

ends  of  justice  by  an  easier  mode  of  proceeding,  that 

I  believe  a  Commission  has  not  been  issued  for  a  great 

number  of  years,^  it  having  been  found  much  more 

convenient  to  return  to  the  old  mode  of  proceeding  by 

information  by  the  Attorney- General/'* 

inqnirieB         4.  Siucc  the  statutc  of  Elizabeth  various  inquiries 

"^     8  for  have  been  made  into  the  condition  of  charities,  which 


intochantieB  it  is  almost  nccdlcss  to  Say  have  been  in  many  in- 
0. 4.  '  stances  most  shamefully  abused.  The  earliest  inqui- 
ries to  which  it  will  be  useful  to  refer,  were  those  made 
under  26  Geo.  III.  c.  58  (Gilbert's  Act),  by  which  re- 
turns by  the  ministers,  churchwardens,  and  overseers  of 
every  parish  were  required  to  be  made  on  oath  of  all 
charitable  donations  within  their  respective  parishes.  It 
seems  that  by  a  Report  on  the  returns  under  this  Act 
made  by  Committee  of  the  House  of  Commons  which 
sat  in  1786  and  1788,  that  out  of  13,000  parishes  and 
townships  in  England  and  Wales  from  which  returns 
had  been  required,  foiyrteen  only  had  omitted  to  make 
a  return,  that  many  donations  had  been,  and  others 

^  See  also   Shelford    on    the  Elizabeth,  which  are  often  use- 
Law  of  Mortmain  276-800.  fill  in  obtaining  information  with 

'  The  last  CommiBfiion  appears  reference  to  old  charities,  were 

to  have  been  issued  in  the  case  filed  in  the  Petty  Bag  Office, 

of  Kirkbtf  RaventwoHh  Hospital^  >  Per  Lord  Redesdale,  1  Bligb 

8  East  221,  15  Ves.  805.     The  N.  S.  61. 
prooeediDga  under  the  statute  of 
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icre  in  danger  of  being,  lost.     By  stat.  52  Geo.  III.  ch4p.  iv. 
c  102,  ail  attempt,  which  only  met  with  very  partial      — ' 
sDOoess,  was  made  to  obtain  a  memorial  or  statement 
of  the  charities  in  each  county,  to  \ye  registered  in  the 
office  of  the  clerk  of  the  peace,  thence  to  he  transmit- 
ted to  the  Enrolment  Office  of  the  Court  of  Chancery. 

lu  consequence  of  the  Beports  of  a  Committee  of  First  com- 
ihe  House  of  Commons  appointed  in  the  Session  of 
1816,  on  the  motion  of  Lord  Brougham,  and  which 
VIS  TCTiYed  in  the  Sessions  of  1817  and  1818,  a  Com- 
nission  was  estabhshed,  under  an  Act  passed  for  that 
purpose  in  1818  (58  Geo.  III.  c.  91)  to  make  inqui- 
ries limited  to  the  Educational  Charities  for  the  poor 
in  England  and  Wales.  The  Universities  of  Oxford 
and  Cambridge,  and  the  colleges  and  halls  therein,  and 
several  of  the  larger  endowed  schools,  all  cathedral 
and  coll^ate  churches,  and  all  charities  having  spe- 
cial visitors,  governors,  or  overseers,  and  Jewish  and 
Quaker  charities,  were  exempted  by  the  Act  from  in- 
quiry, but  the  Commissioners  were  to  report  the  names 
of  charities  having  special  visitors.  The  first  Com- 
mission was  dated  20th  August,  1818,  and  the'Com- 
missioners  under  it  made  two  Reports  dated  respec- 
tively the  2nd  March  and  5th  July,  1819. 

In  1819  the  second  Act  passed  (59  Geo.  III.  c.  81), 
enabling  the  Crown  to  increase  the  number  of  the 
Commissioners.  It  extended  their  power  to  all  cha- 
rities for  the  benefit  of  poor  people  in  England  and 
Wales,  continuing  the  exemptions  of  the  Universi- 
ties and  particular  schools  mentioned  in  the  former 
Act,  and  adding  some  other  exemptions.  And  by  an 
Act  passed  in  the  same  year  (59  Geo.  III.  c.  91),  any 
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cba».  IV.  five  or  more  of  the  Commissioners  were  authorized  to 
—  certify  to  the  Attorney-General  such  cases  as  appeared 
in  their  judgment  to  require  interference  for  the  re- 
covery of  alienated  property  or  the  reform  of  abuses. 

secondcom-  The  sccoud  Commissiou  was  issued  under  59  Greo. 
III.  c.  81,  and  under  the  powers  of  this  Act,  whicli 
were  continued  by  two  subsequent  Acts,^  until  the 
1st  July,  1830,  the  Commissioners  made  twenty-two 
further  Reports,  viz.  Report  3  to  Report  24,  both  in- 
clusive. The  Acts  establishing  the  Commission  having 
expired  on  the  1st  July,  1830,  from  that  time  until 
December,  1831,  there  was  no  Commission.  It  may 
be  here  observed  that  the  Reports  of  the  Commis- 
sioners do  not  touch  charities  having  special  visitors, 
except  in  those  cases  in  which  the  visitors  were  also 
governors  acting  for  the  administration  of  aflairs  of 
the  charity.  The  Commissioners,  in  cases  of  the  latter 
description,  claimed  and  (although  with  resistance  in 
many  cases)  exercised  their  jurisdiction.  They  adopted 
and  sustained  in  this  respect  the  rule  of  construction 
which  had  been  applied  by  the  Courts  to  a  similar 
claim  in  the  Act  of  43  Eliz.  c.  4.*  Such  cases,  however, 
formed  but  a  small  minority  of  the  charities  having 
special  visitors;  and  down  to  1830  the  bulk  of  the 
foundations  which  were  in  that  condition  remained 
without  inqiiiry.' 

Third  Com-  Thc  formcr  Acts  having  expired,  1  &  2  Will.  IV. 
c.  34  was  passed,  which  discontinued  the  exemption 
of  charities  having  fecial  visitor 8,  Christ's  Hospital, 

^  5  Qceo,  IT.  c.  58 ;  10  Geo.  '  First  Keport  of   Commis. 

lY.  c.'57.  sioners,  4th  March,  1819,  p.  8  ; 

'  Ante^  p.  lOi,  note  4.  Fearon's  Endowed  Charitiee,  p. 

11. 


xnisaion. 
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St.lBaxt\\o\oTiieV8^  Bridewell,  St.  Thomases,  and  Beth-  c^*-  iv. 
lem  being  Ixowever  specially  exempted.  Under  this  — - 
Act  the  third  Commission  was  issued  on  the  22nd 
December,  1831.  The  Commissioners  made  five  Be- 
ports,  yiz.  from  the  25th  to  the  29th,  both  inclusive. 
The  Eeports  made  by  this  Commission  are  more  com- 
plete than  those  previously  made,  "  they  show,  that 
many  of  the  worst  cases  of  abuse  and  maladministra- 
tkm  were  found  in  charities  having  special  visitors. 
The  powers  of  special  visitors,  even  where  they  had 
been  exercised,  appeared  to  be  insufficient  to  control 
or  rectify  the  more  flagrant  abuses ;  and  in  a  great 
majority  of  cases,  the  office  of  visitor  had  for  years 
been  merely  nominal.  The  condition  of  the  minor 
grammar  schools,  having  special  visitors,  was  found 
in  many  instances  deplorable.^'^ 

The  fourth  and  last  Commission,  dated  22nd  Octo-  ?o«^  •»* 

'  last  Com- 


ber, 1835,  issued  under  5  &  6  Will.  IV.  c.  71 ,  which  was  ^ 
by  7  Will.  IV.  c.  4  continued  down  to  Ist  July,  1887. 
Three  further  Reports,  viz.  the  80th,  31st,  and  82nd 
(the  last  being  comprised  in  six  volumes),  were  made 
under  this  Commission,  whose  inquiries  were  extended 
to  many  institutions  exempted  by  the  former  Acts.^ 

5.  In  consequence  of  proceedings  and  of  recom-  ^JJ^^" 
mendations  of  these  Commissions,  and  of  a  very  im-  chJritiA?e 
portant  Report  of  a  Committee  of  the  House  of  Com-  Trust.  Act.. 
mens  in  1885,  and  of  another  report  of  a  Commission 

'  Feaityn  on  Endowed  Chaii-  of  charities  so  reported  on,  is 

ties,  p.  12.  28,880,  with  an  aggregate  income 

^  The  four  sacceesire  Charity  of     about     £1,209,895.      See 

GcnnmiMions    made   thirty-two  Fearon's    Endowed     Charities, 

Reports,  oomprified    in   thirty-  20, 21. 
ei^t  folio  Tolnmee.  The  number 
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chat^  IV.  appointed  under  the  Great  Seal  in  1849,  various 
— ^  fruitless  attempts  were  made  by  the  Legislature  to 
provide  for  the  better  administration  of  Charitable 
Trusts.i  At  length  the  Charitable  Trusts  Act,  1853 
(16  &  17  Vict.  c.  137),  the  Charitable  Trusts  Amend- 
ment  Act,  1855  (18  &  19  Vict.  c.  124),  the  Charita- 
ble Trusts  Act,  1860  (23  &  24  Vict.  c.  136),  and  the 
Roman  Catholic  Charities  Act  (23  &  24  Vict.  c.  134), 
were  successively  passed,  and  it  will  be  seen  in  the 
next  chapter  that  by  them  new  jurisdiction  has  been 
in  certain  cases  conferred  upon  the  Chancery  Judges 
at  chambers,  the  Court  of  Chancery  of  the  County 
Palatine  of  Lancaster,  the  district  Courts  of  Bank- 
ruptcy and  County  Courts,  and  the  Charity  Commis- 
sioners. 


SECTION  II. 


What  Chabitibb  abe  yisitablb  and  who  abb  Yisitobs. 


1.  Charities  momaged  by  indi- 

vidtuU  trustees  or  corpora- 
tions. 

2.  Limitation  qf  the  jurisdi<:tion 

of  Courts  in  the  case  of  cor- 
porations liable  to  visitation 
8.   What  corporations  are  visit- 
able, 

4.  Ecclesiastical  or  spiritual  cor- 

porations, toJio  visitors  cf. 

5.  The  Jurisdiction  of  the  Court 

of  Chancery  over  civil  cor- 
porations trustees  of  chari- 


6. 


ties,  the  same  as  in  the  case 
of  individual  trustees. 
Eleemosynary    corporations, 
hospitals  and  colleges, 

7.  Lay  and  spiritual  hospitals, 

who  visitors  of,  respectively, 

8.  Legislation  as  to  the  visitation 

of  hospitals. 
Hospital     lay    foundation, 

though     minister    in    holy 

orders. 
Colleges  of  the  two  Unvpertities 

lay  foundations  even  when 


9 


10 


*  A  very  clear  and  succinct  ac- 
count of  theee  attempts  at  legis- 


lation will  be  found  in  Fearon's 
Endowed  Charities,  pp.  28-46. 


DIFFERENT    KINDS   OF   CHARITIES. 


Ill 


coRpoKd    af   ecckaiattics ; 
whoMion  qf. 

11.  No  nifttor  qf  hotpU€d  vetted 

M  tnuteet,  if  poor,  etc.  are 
not  incorporated. 

12.  Ormimar  andfiree  ockools, 

\t  Modem   duaitabU    corpora- 


\i.Fmader  and  hit  heirs,  or 
kit  tuccettort  in  case  of  the 
Crown,  vititort  of  deemoey- 
narjf  corporations. 

li  Who  considered  the  founder. 

15.  King  alone  founder  when  he 
joint  with  a  sutjeet  in  t^e 
endowment.  Seeus  if  he 
merefy  adds  to  it. 

17.  Corporation  by  licence  from 

the  Crown  eawnot  he  altered 
hy  the  founder. 

18.  Xcgf  eorporaUon  may  incor- 

pwUe  new  members,  when. 


19.  JUght  qf  viaitaHon  vested  in  Osap.  IT. 

lord  of  manor,  fotfeited  to      8ect^«. 
the  Crown  on  his  attainder. 

20.  Appointment   of  general  or 

special  visitor  byfownder. 

21.  No  technical  words  necessary 

for  appointment  of  visitor. 

22.  Governors  by  implication  visi- 

tors when  not  incorporated. 
28.  Secus  if  they  be  part  of  the 
corporation    and   have   the 
management  of  the  reven/ues, 

24.  Unless  where  legal  estate  only 

is  in  the  govemort. 

25.  Power  of  Court  of  Chancery 

to  make  bishop  qf  diocese 
visitor  of  grammar  schools   ■ 
within  it. 

26.  Court  of  Chancery  may  sub- 

stitute a  person  to  act  as 
visitor  of  a  grammar  school 
pro  h&c  rice  in  certain  cases. 


1.  Before  examining  the  jurisdiction  and  power  of 
visitorB  of  charities^  it  is  necessary  to  make  a  few 
ppefiminary  observations  as  to  the  nature,  character, 
sad  management  of  charitable  foundations.  Chari- 
ties are  of  various  kinds,  and  are  managed  either  by 
individual  trustees  or  by  corporations.  And  these 
oofporations  are  divisible  into  two  classes,  ecclesias- 
tkalBnd  layi  lay  corporations  again  being  subdivi- 
able  into  two  other  classes,  eleemosynary  and  civil. 

2.  It  is  important  to  bear  this  in  mind,  because, 
vith  regard  to  such  corporations  as  are  liable  to  visi- 
tation, the  jurisdiction  of  courts  of  law  and  equity  is 
limited  by  the  extent  of  those  powers  which  the 
visitors  of  such  corporation  can  properly  exercise. 

3.  Civil  corporations  are  subject  to  the  jurisdiction 


Charitiea 
manased  bj 
indiTidoal 
troBtaeB  or 
corporft- 
tiooB. 


Limitation 
of  the  juris- 
diction of 
Courts  in 
the  case  of 
corporations 
liable  to 
visitation. 


Whatoor- 


yiaiton  of. 
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Chap.  IV.  of  the  Court  of  Quecn's  Bench,  but  are  not  visitable ; 
7—      ecclesiastical  or  spiritual  corporations  and  eleemosy- 

pontionsare  .  . 

▼stable,      nary  corporations  are  visitable. 

S1ir*1?"       ^'  Ecclesiastical  or  spiritual  corporations  are  gene- 

SSSi^iSJ"  ^*^*y  visitable  by  the  ordinary,^  except  royal  founda- 
tions, free  chapels,  and  donatives,  which  are  subject 
only  to  the  visitation  of  the  patron,  whether  that 
patron  be  the  crown  or  a  subject.^ 

There  are  also  some  spiritual  hospitals,  formerly 
subject  only  to  the  visitation  of  the  Pope,  whose  juris- 
diction being  abolished  in  the  reign  of  Henry  VIIT., 
the  right  of  visitation  was  first  vested  in  the  Crown 
by  commission  imder  the  Great  Seal,'  and  afterwards^ 
in  the  ordinary  of  the  diocese,  or  in  such  person  or 
persons  as  the  King  should  appoint. 

A  benefice  is  not  made  spiritual  because  it  can  be 
held  only  by  a  person  in  holy  orders ;  it  is  the  object 
for  which  the  house  is  established  that  makes  it  a 
spiritual  or  a  lay  foundation.  If  a  hospital  be  esta- 
blished for  the  relief  of  the  poor,  and  if  there  be  no 
cure  of  souls  attached  to  it,  it  is  a  lay  foundation,  al- 
though the  founder  shall  have  annexed,  as  a  qualifi- 
cation for  the  office,  that  no  person  shall  be  master  or 
warden  of  it  except  a  clerk  in  holy  orders.*^ 

The  juris-         5.  In  the  case  of  a  civil  corporation  beins  in  their 

dictionofthe  .  .  ,-,..,; 

Court  of      corporate  capaaty  trustees  for  a  chantable  purpose,  the 
oTerciTii      Court  of  Chanccry  will,  as  in  the  ca^e  of  individuals^ 

»  2  RoU.  Abr.  229,  230,  231,  15  Ves.  805. 

12  Mod.  233.  *  81  Hen.  VTII.  0.  13,  s.  28. 

>  Co.  Litt.  344  a.  1  Mod.  84,  Bee  Attomey-Oeneral  y.St  Crosa 

Anon.  12  Mod.  233  ;  Fairchild  ffoapital,  17  Beav.  485. 

T.  Oai/re,  Yelv.  60,  Cro.  Jac  60.  »  AUomeyOeneraly,  SL  Orou 

s  25  Hen.  VIII.  c.  21,  b.  20.  EaspUal,  17  Beay.  436,  466. 
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compel  them  duly  to  perform  their  trosts^^  and  to 
Koonnt  for  any  misappropriation  of  the  funds  of  the 
diarity.^  If  a  corpovation  were  entrusted  in  their 
oorporate  capacity  with  the  management  of  certain 
property  clothed  with  a  trust  for  the  maintenance  of 
I  schoolmaster,  whom  they  were  to  have  the  power  of 
nominating  and  dismissing  at  their  will  and  pleasure, 
the  Court  of  Chancery  would  nevertheless  interfere 
to  prevent  the  corrupt  exercise  of  such  a  power.* 

So,  likewise,  corporations  constituted  trustees,  have 
sometimes  been,  by  decrees  of  the  Court  of  Chancery, 
divested  of  their  trust  for  an  abuse  of  it,  as  any  other 
trustees  would  have  been.^ 

6.  Eleemosynary  corporations  are  of  two  general 
descriptions,  hospitals^  and  colleges.*     There  is  no 

Dixie,  13  Yes.  519 ;  bat  in  that 
case  there  was  a  petition  to  the 
Lord  Chancellor  as  yisitor  for 
the  Crown  as  well  as  an  informa- 
tion. 

'  By  89  Eliz.  o.  6,  madfiLger- 
petuai  by  21  Jao.  I.  cTl,  *^ 
and  every  person  and  persane Jjj 
deed  enrolled  in  Chancery  were 
enabled  to  found  "hospitals,  Mai- 
sons  de  Dieu,  abiding-places  or 
houses  of  correction"  for  the  poor 
to  be  "incorpflrated  and  have 
perpetual  suc^saion  for  ever." 
See  The  Attorney-General,  y. 
The  Corporation  of  Newcastle,  5 
Beav.  307, 12  C.  &  F.  402,  where 
it  was  held  that  a  corporation 
may  exercise  the  powers  given  by 
these  Acts  to  any  "person  or 
persons."    A  hospital  might,  it 

<  Co.  latt.  342  a. 


CSAP.  IV. 

Sect.  8. 

corporatioiis 
trustees  of 
charities 
same  aain 
the  case  of 
individual 
tmsteea. 


^  As  to  charity  estates  vested 
in  mnnicipal  corporations,  see 
Chapter  YII. 

>  Atiomejf-Oeneral  v.  The 
Mayor  qf  Exeter,  Jac.  443,  2 
fioss.  862  :  Attarney-Cfeneral  v. 
Atf  Oorporaium  qf  Stt^ord,  1 
Suas.  547  ;  Attorney -General  v. 
The  Brewer^  Company,  1  Mer. 
495 ;  The  Mayor  of  Coventry  v. 
The  Attorney-General,  7  Bro. 
P.  C.  236,  Toml.  ed. ;  Attorney- 
General  r. Governors  oftheFound- 
Uag  ffoepiial,  2  Yes.  jun.  46. 

'  Dmmmer  v.  The  Corporation 
9f  Ch^fpenkam^  14  Yes.  246. 

*  Per  Sir  William  Qrant,  M.B., 
m  Attorney-General  v.  The  Earl 
tf  Clarendon,  17  Yes.  499 ;  Case 
4  The  Corporation  of  Coventry, 
temp.  Lord  Harcourt,  cited  ib. 
See    also    Attommf-General   v. 


BleemosTn- 
aiy  corpora- 
tions, ho- 
spitals and 
colleges. 
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Ciup.  IV.  manner  of  difiference  between  a  college  and  an  hos- 

Sect.  i.         ,  . 

—  pital^  except  only  in  degree :  an  hospital  is  for  those 
that  are  poor  and  mean  and  low  and  sickly ;  a  col- 
lege is  for  another  sort  of  indigent  persons ;  but  it 
hath  another  intent^ — ^to  study  in,  and  breed  up  per- 
sons in  the  world  that  have  not  otherwise  to  live; 
but  still  it  is  as  much  within  the  reason  of  hospitals. 
And  if  in  an  hospital  the  master  and  poor  are 
incorporated,  it  is  a  college  having  a  common  seal  to 
act  by,  although  it  hath  not  the  name  of  a  college 
(which  always  supposeth  a  corporation)  because  it  is 
of  an  inferior  degree ;  and  in  the  one  case  and  in  the 
other  there  must  be  a  visitor,  either  the  founder  and 
his  heirs,  or  one  appointed  by  him;  and  both  are 
eleemosynary.^ 
?mt^  7.  Every  hospital,  where  the  master  and  poor  are 

5rho  j&ni  ^Incorporated,  is  visitable  either  by  the  patron,  if  a  lay 
tiiety"^*"*    hospital,  or  by  the  ordinary,  if  spiritual.^ 
LegiaiAtion        8.  The  rights  of  lay  patrons  were  abridged  by 
^t^of  Stat.  2  Hen.  V.  c.  1,  which  ordained  that  hospitals 
of  the  King's  foundation  should  be  visitable  by  the 
ordinaries,  by  virtue  of  the  King's  commission  di- 
rected to  them,  and  other  hospitals  should  be  visitable 
by  the  ordinaries.    During  the  reign  of  Queen  Eliza- 
beth, the  rights  of  founders  were  better  respected; 
for  by  stat.  14  Eliz.  c.  5,  bishops  were  directed  to 
visit  such  hospitals  only  where  no  visitor  was  ap- 
pointed by  the  founders  thereof.'    And  by  stat.  39 

is  presumed,  be  founded  under  *  Per  Holt,  C.  J.,  in  Philips  ▼. 

this  statute,  by  a  person  comply-  JBufy^  2  T.  R.  858. 

ing  Tfith  the  requisitions   of  9  '  Ibid. 

Geo.  II.  0.  86.  '  Sect.  80. 


COLLEGES.  lis 

^k.  jLjSJLhospitals  erected  pursuant  thereto,  are  to  cha».  rr, 
be  visited  by  such  person  or  persons,  bodies  politic  or  ^-^ 
corporate,  their  heirs,  successors,  or  assigns,  as  shall 
be  nominated  or  assigned  by  the  founder  or  founders 
thereof^  their  heirs  or  assigns,  according  to  such  rules, 
itatutes^  and  ordinances,  as  should  be  set  forth,  made, 
defiaed,  or  established  by  him  or  them,  in  writing 
nader  his  or  their  hand  and  seal,  not  being  repugnant 
or  oontrary  to  the  laws  and  statutes  of  the  realm. 

9.  A  hospital  for  the  poor,  without  cure  of  souls,  is  Hospit^  uj 
a  lay  foundation,  although  the  master  is  required  to  though 

1     -      1     I  1         «  xniuisterin 

be  m  holy  orders.'  hoij  orders. 

10.  The  Colleges  of  the  two  Universities  of  Oxford  colleges  of, 
and  Cambridge  are  lay  eleemosynary  corporations,  al-  v^tiMiay' 
though  they  are  sometimes  totally  composed  of  eccle-  wrawhOT*' 
fliastical  persons :  they  are  visitable  by  the  founder's  ^demMtim; 
hdis,  or  special  visitors  appointed  by  him ;  but  where  of. 

he  has  appointed  no  other  visitor,  and  his  heirs  be- 
come extinct,  the  right  of  visitation  belongs  to  the 
Crown.  Formerly,  no  doubt,  the  colleges  were  con- 
sidered spiritual  foundations,  and  as  such  visitable  by 
the  ordinary ;  and  in  some  of  the  colleges  of  Oxford 
the  Bishop  of  Lincoln,  in  whose  diocese  Oxford  was 
formerly  comprised,  has  immemorially  exercised  visi- 
tatorial authority  ;  which  can  be  ascribed  to  nothing 
else  but  his  supposed  title  as  ordinary  to  visit  them 
among  other  ecclesiastical  foundations.^ 

11.  Where  the  poor,  or  those  that  receive  the  charity,  ^^^jgjT'  ^' 
are  not  incorporated,  but  there  are  certain  trustees  ]JJJJ^j*if 

1  Made  perpetoal  by  stat.  21  ^  3Steph.Goimn.U5,146,4th 

/ac.  I.  c.  1.  edit.  The  UmTenities  of  Oxford 

'  JUomejf-Generalv.  St.Orosa  and  Cambridge  are  not  eleemo- 

EotpUal,  17  Beay.  435.  synary  corporations,  ib.  127. 
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Ckap.  IV. 

Sect.  2. 

poor,  etc., 
are  notin- 
oorporated. 


Chrammar 
and  free 
BchooU. 


Modem 
charitable 
corpora- 
tions. 


Foander  and 
his  heirs,  or 
his  suooes- 
sorsincaae 
of  the 
Grown, 
Tisitors  of 
eleemosTn- 
ajrj  corpora- 
tions. 


who  dispose  of  the  charity^  then  there  is  no  visitor^ 
because  the  interest  of  the  revenue  is  not  vested  in  the 
poor  that  have  the  benefit  of  the  charity^  but  they  are 
subject  to  the  order  and  direction  of  the  trustees.^ 

12.  There  are,  moreover,  corporations  of  an  elee- 
mosynary character,  such  as  where  trustees,  gover- 
nors, or  the  schoolmaster  and  usher,'  or  the  school- 
master alone,  are  incorporated,  for  the  education  of' 
children  at  grammar  and  free  schools ;  and  there  are 
also  schools  connected  with  colleges  and  cathedrals.^ 

13.  There  are  also  modern  corporations  created  by 
Act  of  Parliament  or  by  Charter,  to  carry  into  execu- 
tion some  public  charity  by  means  of  incorporated 
trustees ;  such  as  "  The  Governors  of  the  Bounty  of 
Queen  Anne,  for  the  augmentation  of  the  maintenance 
of  the  poor  clergy,^'  "  The  Society  for  the  Propagation 
of  the  Gospel  in  foreign  parts,'*  and  "  The  Incorpo- 
rated Society  for  promoting  the  enlargement,^  build- 
ing, and  repairing  of  churches  and  chapels.'*^ 

These  societies  are  not  however  to  be  classed  with 
eleemosynary  corporations  properly  so  called. 

14.  To  all  eleemosynary  corporations  the  right  of 
visitation  is  incident,  and  being  the  creatures  of  the 
founder,  in  the  absence  of  any  appointment  of  a  visi- 
tor, where  the  King  is  founder,  in  that  case  the  King 
and  his  successors  are  visitors ;  but  where  a  private 

1  Per  Holt,  C.J.,  2  T.  B.  362,      Chapter  of  Bochetter,  7  Hare 


and  see  SuUon  Hospital  Case, 
10  Co.  22,  80,  31. 

•  Attorney-General  t.  Price^ 
8  Atk.  108. 

'  Attomeg'Qeneral  ▼.  Meigda- 
ten  CoUege^  Ojiford,  10  Beay. 
402.      WhUUm   T.    Dean  and 


582. 

*  2  &  8  Anne,  c.  11 ;  6  Annexe. 
24;  6  Anne,  c.  27 ;  1  Geo.  I. 
Btot.  2,  0. 10 ;  8  Qeo.  I.  &  10. 

•  See  Church  Bnildimg  So- 
ciety V.  Barlow^  8  De  G.  &  Mao. 
&  G.  120. 
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person  is  fonnder,  then  such  private  person  and  his  cbat.  iv. 
heirs  are,  by  implication  of  law,  visitors.^  — ^ 

15.  In  eleemosynary  foundations,  such  as  colleges  who  conn. 
and  hospitals,  where  there  is  an  endowment  of  lands,  founder. 
ike  law  distinguishes  and  makes  two  species  of  founda- 
tion,— ^the  one,  fundatio  incipienSj  or  the  incorpora- 
tion, in  which  sense  the  King  is  the  general  founder 

of  all  colleges  and  hospitals;  the  other,  fundaiio  per* 
faens,  or  the  dotation  of  it,  in  which  sense  the  first 
gift  of  the  revenues  is  the  foundation,  and  he  who 
gires  them  is  in  law  the  founder ;  and  it  is  in  this  last 
flense  that  we  generally  call  a  man  a  founder  of  a  col- 
lege or  a  hospital.^ 

16.  If  the  King  and  a  private  individual  join  in  en-  Kingaione 
dowins  an  eleemosynary  foundation,  the  King  alone  when  he 

•11  «i       *  Ti»»»"i_         •  11  T         •/•      join*  with  a 

will  be  the  founder  of  it  r  but  it  would  seem  that  if  a  subject  in 

theendow- 

pnvate  person  was  the  founder  of  an  eleemosynary  |«ent. 
corporation,  he  would  not  cease  to  be  so  upon  the  ™««ij  ^^ 
Crown  endowing  it  even  with  large  possessions.^ 

17.  Where  a  person  has  licence  from  the  Crown  to  corporation 
found  a  corporate  charity,  he  cannot  alter  the  cor-  tLr^ST 
poration  by  enfinrafting  new  members  upon  it,  or  sub-  euwotbe 

.,  7-^^i  x.^^        ^altered  by 

ject  the  property  given  to  the  corporation  to  any  trust  the  founder. 
for  any  other  person  or  purposes.     Thus  in  The  AU 
tamey-General  v.  Dulwich  CoUegeJ^  Edward  Alleyne, 

■  Edm  T.  Forier^  2  P.  Wms.  priory.    See  Magna  Charta,  9 

326 ;  Atiarmey-Cfeneral  t.  Gauni^  Hen.  III.  c.  33  ;  jHtomey-Qene- 

3  Swaiut  148.  ral  y.  Dedham  School,  23  Bear. 

<  10  Bep.   33  Shelf.  Mortm.  35Q. 

S83»  824  n.  '4  Sear.  255.    See  JUomey- 

*  2  Inst.  68.  General  y.  8i.  CroM  HoapUal^ 

^  2  Inst.    68,  in  which  the  17  Beay.  435, 18  Beay.  475. 
fixmdatian  was  of  an  abbey  or 
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Chap.  IV.  bjT  letWrs-patent  of  King  James  I.,  was  empowered 
— ^  *  to  found  a  College  at  Dulwich,  consisting  of  a  master 
and  a  specified  number  of  other  members^  who  were 
thereby  created  a  corporation,  with  power  to  take  cer- 
tain lands.  Edward  AUeyne  was  empowered  to  make 
ordinances  for  the  government  thereof,  and  for  the 
better  ordering  of  the  estates.  Edward  AUeyne  esta- 
blished the  College,  and  conveyed  the  lands  to  the 
use  of  the  master  and  other  members,  of  the  numbers 
specified  by  the  letters-patent,  and  to  no  other  intent 
and  purpose  whatsoever.  He  afterwards  made  ordi- 
nances, whereby,  amongst  other  things,  he  added  to 
the  number  of  members  specified  by  the  letters-pa- 
tent ;  and  appropriated  to  them  a  portion  of  the  re- 
venues of  the  charity  property.  It  was  held  by  Lord 
Langdale,  M.R.,  that  Edward  AUeyne  had  not  the 
power  of  creating  additional  members  of  the  corpora- 
tion, or  of  declaring  any  trust  of  the  property  in  their 
favour.^ 
Laycorpo-  18.  A  lay  Corporation  however,  when  the  number 
incorporate  is  indefinite,  may  incorporate  new  members  if  they 

new  mem-        ,  ,  . 

berg,  when,  do  uot  make  an  ill  use  of  such  power.* 
%iitpf  19.  Where  the  rights  of  nominating  the  poor  and 

Tested  hi  of  visitiug  au  incorporated  hospital  are  vested  in  the 
manor  for.  lord  of  a  mauor  or  honour  as  incidental  thereto,  such 
Crown  on  his  rights,  upou  his  attainder,  will  become  forfeited  to  the 
Crown,  and  will  not  then  become  extinguished  or 
merged  by  escheat ;  such  rights  will  vest  in  the  Crown, 
which  will  have  the  right  of  appointing  the  alms-peo- 
ple, and  of  visiting  the^charity.* 

1  See  also  The  King  y.  Pas-      Hall,  3  Atk.  662,  676. 
more,  3  T.  R.  199.  8  Attorney- Oeneral  t.  Ewelme 

8  Attomey-Oeneral   y.    Clare      ffospital,  17  Beay.  866,  881. 
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20-  The  founder  may  delegate  his  power  of  visita-  Chap.  iv. 
tion  either  generally  or  specially.     He  may  prescribe  ^   — 
particular  modes  and  manners  as  to  the  exercise  of  ™«nt  of 

*  general  or 

pirt  of  it.  If  he  makes  a  general  visitor  (as  by  the  Jj^^j, 
words  "  visitator  sit'*),  the  person  so  constituted  has  fo«n^«- 
all  incidental  power^  but  he  may  be  restrained  as  to 
particular  instances.  The  founder  may  appoint  a  spe- 
cial visitor  for  a  particular  purpose,  and  no  further. 
Tbe  founder  may  moreover  make  a  general  visitor, 
aod  yet  appoint  an  inferior  particular  power,  to  be 
eucuted  without  going  to  the  visitor  in  the  first  in- 
stance,^ or  the  visitors  of  a  charity  may  be  subjected 
to  the  control  of  a  superior  visitor  having  power  to 
remove  them.^  The  visitatorial  power  moreover  may 
he  divided,  one  set  of  visitors  to  one  purpose,  and 
another  to  another  purpose,  as  in  several  colleges,  and 
as  was  held  in  the  great  question  of  Trinity  College, 
as  to  the  Bishop  and  the  Crown.' 
21.  No  technical  precise  form  of  words  is  necessary  No  tedmioai 

"   words  D-~—- 


for  the  appointment  of  either  a  general  or  a  special  sary  for 
visitor.     In  a  case  of  Attorney-General  v.  Clare  Hall,^  o? visitor. 
Lord  Hardwicke,  C,  held  the  Chancellor  of  the  Uni- 
versity of  Cambridge  to  be  the  general  visitor  of  Clare 
Hall,  without  express  words  of  appointment.     But  it 

'  Per  Lord  ManBfidd,  C.  J.,  ^  Attorney- General  r.  Middle- 

m  Si.  John's  CoUege,  Cambridge  ton^  2  Tee.  327. 

▼.  Todimgtcn^  1  Burr.  200 ;  see  '  Per  Lord  Hai-dwicke,  in  At- 

abo  Beniley  T.  Bishop  of  Elg,  torney- General  y.  MiddUton^  2 

8<n.  912,  Fitzgibb.  105,  805,  2  Yes.  329. 

Bro.  P.  C.  220,  TomL  odi.'.  The  *  3  Atk.  662,  673, 1  Ves.  78  $ 

Kimg  t.  Bishop  of  JSlg,  2  T.  B.  Attorney- General  y.  Middleton^ 

325;    The  King  r.   Bishop   of  2  Ves.  327;  St.  John's  College 

Wor^egter^  4  Mao.  &  Selw.  420.  t.  Todington^  1  Burr.  158,  201, 

1  Wm.  Black.  71,  90. 
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o^^  TV.  was  implied  from  various  branches  of  the  Tisitatorial 
—      power  being  expressly  given  to  him,  from  his  having 
the  interpretation  of  the  statutes^  and  from  an  express 
exclusion  of  the  founder's  heir.^     Lord  Eldon  even 
said  that  he  could  conceive  cases  in  which  the  power 
to  interpret  and  determine  doubts  upon  the  statutes, 
given  in  clear  words,  might  itself  constitute  visitatorial 
power.* 
GoyernoM        22.  So  it  has  been  laid  down  that  where  a  hospital 
tion^witors  is  mcorporatcd  as  a  distinct  corporate  body,  and  ffo- 
jj22^      vemors  appointed,  it  will  be  considered  in  point  of 
construction,  that  the  founder  has  parted  with  the 
visitatorial  power  and  made  them  visitors;  for  there 
can  be  no  end  in  creating  the  governors  but  to  make 
them  visitors,  where  the  poor  are  the  corporation,  and 
the  revenues  are  lodged  in  them  as  a  corporate  body.* 
seeutitiAuj      23.  But  if  the  governors  were  incorporated  and 
oonoratioiir  not  the  poor,  and  the  revenues  were  lodged  in  the 
iiuuiagement  govcmors,  thcu  the  fouudcr  and  his  heirs  would  be 
reremiM.     visitors ;  for  if  in  such  cases  there  were  no  visitatorial 
power  over  such  corporations,  they  would  be  uncon- 
trollable.* 

So  where  a  school  was  founded  and  endowed  by  the 
Crown,  and  governors  appointed  by  letters-patent, 
who  had  the  legal  estate  of  the  endowment  vested  in 
them,  but  there  were  no  express  words  in  the  letters- 
patent  appointing  them  visitors,  it  was  held  that  they 
were  not  visitors  by  construction  of  law,  but  were 

^  See  also  Hx  parte  KirJchy      parte  Kirkby  Ravensteorth  Mo- 
Saventworth  HoepUal^  15  Yes.      apital,  15  Yes.  315. 
314.  >  GUb.  Bep.  p.  180,  2  BoL 

'  Per  Lord  Eldon,  C,  in  Ex      Ab.  241. 

<  Ibid.  180. 
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Mibject  to  the  visitatorial  power  which  remained  in  cha».  iv. 

the  Crown.^  -^ ' 

24.  Lord  Hardwicke  however  says  that  it  is  never  unless  where 

hdd  that  governors  cannot  be  visitors  because  merely  o'l^i^'in  the 
the  l^al  estate  of  the  charity  is  vested  in  them,  where  *°^*"*^"' 
they  do  not  receive  the  revenue.^ 

In  the  case  of  Sutton's  Hospital/  although  the 
governors  alone  were  incorporated,  and  the  freehold 
nested  in  them^  the  incorporation^  which  was  by  Act 
of  Parliament,  in  express  terms  lodged  the  visitatorial 
power  in  the  governors.* 

25.  Under  the  Grammar  School  Act,^  in  all  cases  Jowerto 

Court  of 

m  which  no  authority  to  be  exercised    by  way  o{^^^^^ 
visitation  in  respect  of  the  discipline  of  any  grammar  J^^^^ 
school  is  now  vested  in  any  person  or  persons,  the  ^J™^ 
bishop  of  the  diocese  wherein  the  same  is  locally  "^'^  ^*- 
atuatedj  may  apply  to  the  Court  of  Chancery  stating 
Ae  same^  and  the  Court  has  power,  if  it  think  fit,  to 
order  that  the  said  bishop  shall  be  at  liberty  to  visit 
and  r^nlate  the  said  school  in  respect  of  the  discipline 
thereof,  but  not  further  or  otherwise.* 

26.  The  power  of  the  Court  of  Queen's  Bench  to  gg^°' 
compel  a  visitor  by  mandamus  to  exercise  his  visita-  pv  >^^*»- 
torial  power,  having,  it  is  presumed,  been  found  unsa-  J?,,^*,"  ^^ 
tisfactory,  it  has  been  enacted  by  the  Grammar  School  JJJ^^J^ 
Act,  '*  that  in  the  event  of  the  person  or  persons  in  * ' 

*  Eden  v.  FoHer,  2  P.  Wms.  C,  in  Attorney- General  v.  Mid- 

Stt.  dleton,  2  Yes.  329. 

'  Jiiamey-  General  v.  Middle-  *  GUb.  Hep.  181. 

««,  2  Vee.  827,  329.  •  8  &  4,  Vict.  c.  77,  s.  16. 

'  10  Co.  18,  30,  31.    See  also  *  As  to  the  foundations  ex- 

tfaemnarkB  of  Lord  Hardwicke,  empted  from  this  Act,  see  sect. 

24. 


hdevieem 
oertiun 
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^^'t  3^'  "^vhom  powers  of  visitation  in  respect  of  the  discipline 
—  of  any  grammar  school  ought  to  he  exercised,  refusing 
or  neglecting  to  do  so  within  a  reasonable  time  after 
the  same  ought  to  be  exercised,  or  in  the  event  of  its 
being  uncertain  in  whom  the  right  to  exercise  such 
powers  is  vested,  such  powers  shall  be  exercised  pro 
hdc  vice  by  some  person  specially  appointed  by  the 
authority  of  the  Court  of  Chancery,  on  application 
made  by  some  person  or  persons  interested  in  such 
grammar  school :  but  it  is  provided  that  nothing 
therein  contained  shall  exempt  any  visitor  from  being 
compelled  by  any  process  to  which  he  is  now  amena- 
ble to  perform  any  act  which  he  is  now  compellable 
to  perform/'^ 


SECTION  III. 
PowEES  AND  Duties  op  Visitors  :  Naturb  op,  aitd  how  A^^) 

WHEN  EXERCISED. 


1.  Powers  and  duties  of  visi' 

tors. 

2.  Jlmtors  hound  hy  statutes. 

3.  Presumed  repeal  of  statutes 

never  observed. 

4.  Dispensations  tdlh  statutes 

htf  Crown. 

5.  Visitation  must  be  made  at 

time  mentioned  in  the  sta- 
tutes. 

6.  But  visitor  may  hear  com- 

plaints at  any  time, 

7.  Increase  of  fyisitatorial power 

with  regard  to  grammar 
schools. 


8.  Bights  of  visitors  preserved 

in  recent  legislation. 

9.  Notwithstanding  visitor,  man- 

damus may  direct  amotion 
of  fellows  guilty  of  a  breach 
of  the  law. 

10.  Visitor  has  no  jurisdiction 

over  commoners  not  on 
foundation ; 

11.  Nor  over  persons  nominated 

to,  hut  not  yet  on,  thefoun* 
d(Uion; 

12.  Nor  in  a  dispute  between  the 

foundation  and  third  par- 
ties. 


»  lb.  sect.  16. 
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13.  Vmlwr  eaniwi  decide  wUhovt 

hearing  partiee  ; 

14.  Nor  be  judge   in  its  own 

camse. 

15.  Satpention     cf    visitatorial 


W.  Tmtatorial    pcwer    of  the 

Oronm    exercised    hy    the 

Lord   Chancellor  on  peti- 

tio»,fohen. 
17.  Lord  Chancellor,  on  appeals 

to  him  as  visitor,  not  bound 

Sy  particular  forms. 
I&  Discretion  vested  in  electors 

exercised  bon&  fide  not  m- 

ierfered  with.' 
19.  Tmtatorial  powers  of  Crovm, 

how  far  exercised  in  ease  of 

schools. 
20l  EUgHnlUy     of     corporators 

efier  great  length  of  time, 

not  inquired  into. 


Sect. 


21.  Two  void  elections  by  electors   Chap.  IT 

of  schoolmaster,  held  not  to 

authorize  appointment   by 

■   Lord  Chancellor  as  visitor. 

22.  Lord  Chancellor  as  visitor 

mag  give  costs,  when. 

23.  Visitatorial  power  in  pnvate 

individuals,  how  exercised. 
2A.  Power  of  visitor  over  a  new 
foundation  the  same  as  over 
the  old  one  to  which  it  is 
annexed ; 

25.  Except  in  the  case  of  a  trust. 

26.  Crown  visitor  though  founder 

of  accession  io  royal  foun- 
dation declare  to  the  con- 
trary. 

27.  Decision  of  visitor  within  his 

powersfinal. 

28.  Information  dismissed  though 

visitor  submit  to  jurisdic- 
tion. 


Tr  yiaitatorial  power  has  been  defined  by  Holt^  C.J.^  Powers  and 
to  be  '^  an  authority  to  inspect  the  actions  and  regu-  TiVtors^ 
late  the  behaviour  of  the  members  that  partake  of  the 
charity/^  the  object  thereof  being  "to  prevent  all 
perverting  of  the  charity,  or  to  compose  differences 
that  may  happen  among  the  members  of  the  corpora- 
tioa  themselves."^ 

The  ordinary  duties  of  a  visitor  comprise  the  elec- 
tkm  and  amotion  of  corporators,  such  as  the  master 
or  fellows  of  a  college,  pensioners  of  a  hospital,^  re- 

'  PhUps  T.  Bury,  2  T.  K.  352,      y.  Bury,  Skinn.  479 ;  Hx  parte 


331 

'  Attorney- Chnerql  v.  Clare 
BsU,  3  Atl[.  662 ;  Dr.  Bentlefs 
«K  cited,  3  Atk.  668;  Philips 


Wrangham,  2  Ves.  Jnn.  609; 
Attorney-  General  v.  Earl  of  Cla- 
rendon, 17  Vea.  498  j  Ex  parte 
Inge,  2  Buss.  &  My.  594. 
G   2 
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^8?ct  8^'  °^^^^  ^f  *  governor  from  his  corporate  character.^ 
—  Deciding  questions  upon  the  construction  of  the  sta- 
tutes of  the  foundation  is  part  of  the  duty  of  a  visitor. 
Thus,  for  instance,  the  question  whether  travelling 
fellows  of  Wadham  must  be  members  of  the  college,- 
or  whether  a  fellow  of  a  college  has  a  right  to  let  his 
chambers,  was  held  by  Lord  Hardwicke,  C,  to  fall 
properly  within  the  cognizance  of  the  visitor.* 

The  power  of  judging  and  giving  relief  upon  com- 
plaints and  appeals  is  incident  to  the  office  of  general 
visitor.* 

Contumacy  against  the  authority  of  the  visitor  on 
the  part  of  a  corporator  is  of  itself,  without  there 
being  any  statute  upon  the  subject,  a  good  cause  for 
his  amotion.^ 

2.  In  all  cases  a  visitor  must  be  guided  by  the  sta- 
tutes of  the  founder  of  the  charity;  they  are  his  rule; 
he  is  bound  by  them,  and  if  he  acts  contrary  to  or 
exceeds  them,  he  acts  without  jurisdiction,  and  his  act 
is  a  nullity .* 

3.  Where  the  statutes  of  a  school  founded  by 
charter  appear  never  to  have  been  observed,  Lord 
Hardwicke,  C,  said  that  he  "  must  presume  a  repeal 
of  them,  and  a  court  of  law  would  do  so  on  evidence 
to  a  jury ;  for  the  rule  of  law  is,  that  a  corporation 
has  power  to  make  bye-laws.  A  court  of  common 
law  would  direct  a  jury  to  find  a  bye-law ;  and  on 

*  Attorney- General  v.  Dixie^  *  Per  Lord  Mansfield,  C.  J.> 

13  Yes.  519 ;  Cases  of  Grantham      in  St,  Johns  College^  Cambridge 


ViBitora 
bound  by 
statutes. 


Presumed 
repeal  of 
statutes 
never 
observed. 


School  and  Richmond  School,  17 
Ves.  499,  cited. 

*  Attomeg-Generalv,  Stephens, 
1  Atk.  860,  2  Eq.  Cas.  Abr.  196, 
pi.  17. 

3  lb. 


V.  Todington,  1  Burr.  202. 

«  Philips  V.  Burg,  Skinn.  490, 
2  T.  R.  357,  358. 

•  Green  v.  Ruthefford,  1  Ves. 
469,  472. 
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acoonnt  of  non-observance  would  presume  a  subse-  chip.  nr. 
quent  bye-law  to  repeal  and  alter/^^  — 

4.  It  has  l>een  treated  as  doubtfiil  whether  the] 


Ciown^  when  there  is  a  general  visitor^  in  the  absence  by  down, 
of  any  reservation  of  a  power  to  alter  the  statutes  of 
a  ocUege^  can  enlarge  the  visitatorial  power.* 

However,  in  The  case  of  Q^eev!s  CollegCj  Cam- 
brUge^  which  was  a  royal  foundation,  Lord  Eldon 
bM  that  a  practice  having  prevailed  for  two  centuries 
and  a  half  of  electing  two  fellows  of  a  county,  for 
vliich  the  statutes  allowed  only  one,  a  dispensation 
fimn  the  Crown  anthorizing  that  practice  should  be 
presumed.  His  Lordship,  after  admitting  that  no 
usage  could  justify  a  violation  of  the  statutes,  thought 
it  might  be  taken  as  evidence  of  a  dispensation  from 
the  Crown,  "  finding,^*  he  observed,  "  by  the  affidavits, 
that  the  practice  of  having  two  fellows  of  the  county 
has  prevailed  for  two  centuries  and  a  half,  and  that  a 
form  of  applying  for  a  dispensation  to  have  a  third 
was  known  in  the  college,  and  considering  that  during 
that  long  series  of  years  every  fellow  must  have  for- 
gotten his  oath,  if  the  statutes  have  been  violated; 
and  as  I  apprehended  the  Crown  could  dispense 
with  the  statute,  and  could  by  a  general  dispensa- 
tion sanction  the  practice  of  having  two  fellows,  it 
appeared  to  me  that  the  usage  ought  to  be  referred 
to  a  lawful  origin.^' 

5.  A  visitation  would  be  bad  if  made  contrary  to 

*  Miomey-GenereU  T,  Middle-  '  Bentley  v.  BUhop  of  EUf^ 

toi,  2  Yes.  329.     See  abo  Mayor  Stra.  913,  Fitzgibb.  313,  1  Wm. 

cf  Snll  T.  Homer,  Cowp.  102  j  Black.  84,  1  Burr.  201,  3  Burr. 

AUomey-  General  t.  Scott^  1  Yes.  1656. 

413.  '  Jac.  I.  86. 
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Chap.  IV.  the  statutes  (rfthe  corporation.     Thus,  if  by  the  sta- 

Sect.  8.  ...  ,,.*'... 

„. .—-      tutes  of  a  college  a  visitor  is  to  make  his  visitation 

Visitation  ,  ° 

mart  be       feut  ODCC  in  fivc  vcars,  unless  he  is  called  at  the  re- 
made at  tune  •'  ' 

StritSS^  quest  of  the  college,  if  he  comes  uncalled  within  the 
five  years,  his  visitation  would  be  void ;  and  if  he  gave 
them  any  sentence,  that  would  be  a  mere  nullity,  as 
coram  nonjvdice} 

VMitOT  may       6.  But  although  a  visitor  be  restrained  by  the  con- 

Si^^iLe*  stitution  of  the  college  ftom  visiting  ex  officio  more 
than  once  in  five  years,  yet  as  visitor  he  has  a  stand- 
ing constant  authority  at  all  times  to  hear  the  com- 
plaints and  redress  the  grievances  of  the  particular 
members;  that  is  the  proper  office  of  a  visitor,  for  vi- 
siting is  one  act,  in  which  the  visitor  is  limited  to 
time;  but  hearing  appeals  and  redressing  grievances 
is  his  proper  office  at  all  times.' 

increaac  of    •   7.  With  thc  vicw  of  morc  fully  enforcing  the  dis- 

Tisitatorial  .  •••!•««. 

power  with  cipuuc  of  grammar  schools,  visitors  havmg  sumcient 
grammar      pQwcrs  are  enabled  to  exercise  them  when  and  as  often 

scnoolB.  * 

as  they  shall  deem  fit,  either  by  themselves  person- 
ally or  by  commission,  without  being  first  requested 
or  required  so  to  do,  and  likewise  to  direct  such  re- 
turns to  be  made  by  the  masters  of  such  schools  of 
the  state  thereof,  of  the  books  used  therein,  and  of 
such  other  particulars  as  they  may  think  proper,  and 
also  to  order  such  examinations  to  be  held  into  the 
proficiency  of  the  scholars  attending  the  same  as  to 
them  may  seem  expedient.'    And  where  the  powers 

»  Per  Holt,  C.J.,  in  Philips  v.  Show.  Pari.  Gas.  85,  4  Mod.  106, 

Bury,  2  T.  E.  848.  Skinn.  447 ;  Attorney- General  v. 

2  PhUipe  T.  Bury,  2  T.  Hep.  Price,  3  Atk.  108. 
846,  348 ;  S.  C,  1  L.  Raym.  5,  *  3  &  4  Viot.  o.  77,  8. 13. 
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of  visitors  of  grammar  schools  are  not  suflScient,  the  chaj^  iv. 
Court  of  Chancery  may  enlarge  them,^  and  where  they      — 
hare  no  such  powers^  the  Court  may  create  them^^ 
and  may  give  visitors  power  to  remove  unfit  or  im- 
proper masters.' 
8-  The  rights  of  visitors  are  preserved  in  the  recent  Biiphuof 

....  11  /•"!••  mi  1  Tisitoraprc- 

lonslation  upon  the  law  of  chanties.  Thus,  where  ■erredm 
the  Chanty  Commissioners  may  authonze  the  removal,  legiaution. 
by  the  trustees  of  any  charity,  of  a  schoolmaster, 
adieohotiistress,  or  other  officer,  there  is  a  proviso  that 
vhere  there  shall  be  any  special  visitor  of  the  charity, 
the  consent  of  such  visitor  in  writing  under  his  hand 
shall  be  necessary  in  order  to  such  removal.^  In  cases 
where  an  order  is  made  by  the  Board  of  Charity 
Commissioners,  if  there  is  a  special  visitor,  notice  is  to 
be  given  to  him.*  Again,  by  the  Grammar  School 
Act/  where  there  is  a  special  visitor  appointed  by  the 
founder  or  other  competent  authority,  opportunity 
is  to  be  given  to  such  visitor  to  be  heard,  in  such 
manner  as  the  Court  of  Chancery  shall  think  proper, 
pa:eviou8ly  to  the  making  of  decrees  or  orders  extend- 
ing the  system  of  education  and  the  right  of  admis- 
sion into  any  school,  and  establishing  schemes  for  the 
application  of  its  revenues,^  and  the  consent  of  the  visi- 
tors as  well  as  of  the  patrons  and  governors  of  several 
schools  must  be  obtained  before  they  are  united.^ 

9-  Although  a  visitor  is  the  proper  judge  of  the  Notwith- 
imvate  laws  of  a  colleffe,  the  Court  of  Queen's  Bench  visitor,  man- 

*  •  1  damns  ma}' 

will  take  notice  where  the  laws  of  the  land  are  dis-  direct  amo- 

»  lb.  ».  14.  »  lb.  B.  15.  »  18  &  19  Vict.  c.  124,  s.  14. 

»  lb.  s.  17.  «  3  &  4  Vict.  c.  77. 

M6  &  17  Vict.  c.  137,  8. 22.  '  lb.  s.  1.  »  lb.  s.  9. 
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Chap.  TV.  obeyed,  notwithstanding  the  visitor.     Thus  in  Bex  v. 
tion"^      S/.  John's  College,^  where  several  fellows  of  St.  John's 
SteS^o?^  College,  Cambridge,  not  having  taken  the  oaths  ra- 
the i»w.       quired  of  them  by  1  Will.  &  Mary,  c.  8,  s.  8,  under 
penalty  of  their  feUowship  being  void  for  n^lecting 
or  refusing    to  take  such  oaths,  a  mandamus  was 
issued  from  the  Court  of  Queen's  Bench  to  the  head 
of  the  college  and  other  fellows,  by  which  they  were 
'  commanded  to  amove  them. 
vimtorhM        10.  Where  the  commoners  of  a  college  are  inde- 

no  jorisdio* 

tion  oyer      pendent  and  do  not  belong  to  the  college  nor  are  of 

commoners    "*■  ^  *^  . 

^^on    *^®  foundation,  but  merely  pay  the  college  for  their 

board  and  diet,  the  visitor  has  no  jurisdiction  over 

them,  and  cannot  on  their  expulsion  by  the  college, 

reverse  their  decision  upon  an  appeal.^ 

nor  oyer  11.  It  sccms  that  whcrc  a  person  is  not  yet  a 

nominated    mcmbcr  of  au  eleemosynary  foundation,  but  claims 

to,  but  not  .  I  ,       .    , . 

r*  diti^*.  ^  become  one,  the  visitor  has  no  jurisdiction  over 
him.  Thus,  the  city  of  Bristol  nominated  a  scholar 
to  St.  John's  College,  Oxon,  and  the  college  refused 
to  admit  him,  a  mandamus  was  issued  to  compel  his 
admission,  the  Court  being  of  opinion  that  though  it 
was  the  duty  of  the  visitor  to  determine  matters  re- 
lating to  persons  who  were  of  the  foundation,  he  had 
no  power  before  a  person  became  a  member.^ 

nor  in  a  die.      12.  In  the  casc  of  a  dispute  between  a  college  and 

pntebetween    ,.,  .  .,  ,^  „  ^ 

the  foonda-  third  parties,  respecting  the  specific  performance  of  an 

^  4,  Mod.  233 ;  S.C,  Sldnn.  393.  Cowp.  316. 

See  also  Rex  y.  Gawer,  8  Salk.  *  Hex  v.  St.  John's  College, 

230,  and  stat.  1  Gheo.  I.  c.  18,  Ozon,  4  Mod.  260,  Comb.  288. 

B.  12.  See  also  TheKinff  t.  The  Benchers 

3  Davison's  Casey  cited  Cowp.  of  Lincoln's  /»»,  4  B.  &  Ctobs. 

319.    See  also  Rex  y.  Grundon,  855. 
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agreement,  it  not  being  a  private  dispnte,  the  visitor  Chap.  iv. 
bas  no  jurisdiction,  and  any  application  to  him  would  ^^^"^ 
be  nugatory,  because  he  cannot  compel  specific  per-  thi<d  parties. 
fcMinance ;  where  therefore  a  bill  in  Chancery  was  filed 
■gainst  Wadham  College  to  compel  the  execution  of 
a  lease,  a  mandamus   was  granted  to   compel   the 
warden  of  the  college  to  affix  the  common  seal  to  the 
answer  of  the  fellows,  contrary  to  his  own  separate 


answer, 


1 


13.  The  exercise  of  a  visitor's  power  is  a  judicial  vmtor  <»n. 

•■■  .         •  ,  notaecide 

act,  and,  like  a  Judge,  he  cannot  determine  without  jj^* 
hearing  the  parties  concerned.     Such  power  must  be  p«rtie«i 
exercised  in  a  formal  manner,  by  convening  parties 
interested,  in  order  to  give  them  an  opportunity  of 
making  a  defence.^ 

14.  A  visitor  cannot  be  judge  in  his  own  cause,  un-  nor  be 

,  judge  in  his 

less  that  power  be  expressly  given  to  him.  A  founder  owncanee. 
indeed  may  make  him  so,  but  such  an  authority  is 
not  to  be  implied.  He  cannot  visit  himself.  Thus  in 
The  King  v.  TJie  Bishop  of  Ely,^  the  Bishop  of  Ely 
being  visitor  of  Peterhouse  College,  Cambridge,  the 
question  being  whether  the  Bishop  had  a  right  under 
die  statutes  of  the  college  to  appoint  the  master  him- 
self, instead  of  one  of  two  persons  nominated  by  the 
coUege,  it  was  held  by  the  Court  of  Queen^s  Bench, 
upon  the  principle  ''  that  the  same  person  cannot  be 
the  vistor  and  visited,"  that  the  power  of  deciding 

»  RexY.Windkam^Ccm^.Zn.  versity  of  Cambridge,  2  L.BAjm. 

«  TJke  Kinff  ▼.  BUhop  of  Sly,  1334,  8  Mod.  148,  Fortesc.  202. 
2  T.  B.  290,  336 ;  I>oe  d.  Thanet  »  2  T.  Rep.  338 ;  and  see  JReae 

T.    Garthamy     8     Moore,   368,  v.  ^wAop  of  CAe^^er,  2  Stra.  797, 

1  Bing.  357 ;  Bex  v.  Gaskin,  8  1  Yes.  471,  cited. 
T.  Eep.  209;  Bex  t.  The  U»»- 

O  3 


180  VISITATORIAL   POWER 

^Bwt  3^*  *^^  question  on  the  construction  of  the  statutes  de- 

—      volved  on  itself,  and  granted  a  mandamus  to  appoint 

*    one  of  the  two  persons  presented  to  the  Bishop  under 

the  statutes  for  that  purpose  by  the  college. 

of^^Ito?        15.    Where  the  general  visitatorial  power  is  sus- 

riai  power,    pendcd,  the  jurisdiction  will  vest  in  the  King's  courts. 

Thus,  where  the  visitatorial  power  of  a  bishop  over  a 

college  was  suspended  by  his  becoming  warden  thereof 

(for  he  could  not  visit  himself),  the  Court  of  King's 

Bench  assumed  jurisdiction  and  issued  a  peremptory 

mandamus  to  the  bishop  to  admit  a  fellow  of  the 

college.^ 

Visitatorial       16.  The  visitatorial  power  of  the  Crown  is  exercised 

Crown  Mer!  by  thc  Lord  Chancellor  not  only  where  the  Crown  is 

SSrd  cLnf  founder,*  but  also  where  the  heirs  of  the  founder  when 

cellor,  on  pe-  _  ,  •  q  i  i       i     •  i    i 

tition,  when,  a  subjcct  are  extinct,^  or  where  the  heir  can  not  be 

found,*  or  is  a  lunatic,^  and  the  mode  of  precedure  is 

not  by  way  of  bill  or  information,  but  by  petition.* 

Lord  Chan-       17.  On  appcals  to  the  Lord  Chancellor  as  visitor 

peals 'to  him*  (HI  behalf  of  the  Crown,  he  is  not  bound  down  by  any 

as  visitor,  . 

not  bound    rcgular  and  exact  fotms  of  proceedmg,  and  the  parties 

forms.         may  offer  to  his  consideration  as  visitor   anything 

which  they  may  think  pertinent  and  proper  i^  but  the 

Lord  Chancellor  will  not  go  into  the  merits  of  the 

^  Manchester  Colleger.  Bishop  12  Modd.  232. 

of  Chester,  2  Stra.  797,  1  Ves.  <  Ex  parte  Wrangham,  2YeB, 

4>71,  cited.     See  2  Geo.  II.  c.  29,  Jun.  609  ;  Mtomey- General  r. 

making  the  Crown  visitor  when  Earl  of  Clarendon,  17  Yes.  498. 

the  Bishop  is  also  warden.  *  Attorney -General  t.   Diaie, 

2  Attorney- General  v.  Smart,  13  Ves.  619,  533. 

1  Ves.  72.  «  Ex  parte  Inge,  2  Rass.  & 

'  The    King  y.   Master   and  My.  594. 

Fellows  of  Sl  Catherine's  Hall,  '  The  case  of  Queen^s  College, 

Cambridge,  4  T.  Rep.  233;  Anon,  Jac.  1, 19. 
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petition  until  he  is  clearly  satisfied  that  the  Crown  is  chjj*.  iv. 
visitor.^  — 

If  it  should  appear  that  the  Crown  has  any  direct    - 
interest  to  contend  for^  the  Attorney-General  must 
appear  on  behalf  of  the  Crown.* 

18.  "Where  the  Crown  is  visitor,  it  will  not  in  general  Discretion 

_  .   .        ,  ,.  .  1     .  ,  vested  in 

interfere  with  the  discretion  vested  m  electors,  aseiectow 

'  exercised 

feUows  of  a  college,  where  it  has  been  exercised  *^^f^"/riferedi^' 
fdt.  Thus  in  Ex  parte  Inge^  where  the  question  was  ^»**»- 
discussed  as  to  the  power  of  a  college  to  reject  a  can- 
didate for  an  endowed  close  fellowship,  Lord  Hrougham, 
C,  with  reference  to  the  power  of  election  said,  '^  This 
is  a  trust  vested  in  certain  persons,  and  to  be  exercised, 
like  all  other  trusts,  in  perfect  good  faith  and  good 
a>n8cience;  and  if  those  to  whom  it  is  committed  are 
found  to  reject, — which  is  always  a  matter  of  cir- 
cumstantial evidence,  for  in  each  case  the  examina- 
tion of  the  candidate  must  be  recorded, — ^if  they  are 
found  to  reject  candidates  who  indisputably  possess 
ibe  title  contemplated  by  the  founder,  upon  a  mere 
pretext  that  they  are  deficient  in  learning  or  morals, 
the  visitatorial  power  will  then  interfere  and  control 
them.  For  such  conduct  would  be  a  fraudulent  and 
unfaithful  discharge  of  their  office.  But  it  must  be  a 
strong  case  to  entitle  the  Crown  to  say  they  have 
fraudulently  exercised  their  trust,  because,  if  they 
so  acted,  they  would  forfeit  their  character  and  fail  in 
the  performance  of  a  sacred  duty." 

19.  The  course  of  education  and  internal  discipline  visitatorial 

'  In  re  Oarslang  Church  Town  ^  The  cote  of  QueerCs  College^ 

SAoai,  1  L.  J.  Ch.  169, 172.  Jac.  1, 19. 

s  2  Russ.  &  Mj.  590. 
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Chap.  IT.  of  a  8chool|  such  as  the  books  to  be  used  in  particular 

86ct.  8. 

— ,     forms,  or  the  hours  for  eoinff  to  school,  will  be  left  to 

powers  of  '  o        o  ' 

&?*«SidBrd  ^^  governors  and  masters,  and  it  is  only  where  there 
wh^s^^  is  any  substantial  deviation  from  the  principle  and 
purpose  of  the  institution  that  the  visitatorial  power 
may  with  propriety  be  called  upon  to  interpose.^ 
BiigibOity  of  20.  It  sccms  that  no  court  or  visitor  would  be  dis- 
aS?*^r*  posed  to  inquire  into  the  original  eligibility  of  corpo- 
time.  not  rators  after  persons  have  held  their  offices  of  gover- 
Sto.  nors  of  a  corporation  for  a  great  length  of  time.* 

TwoToid  21.  The  circumstance  that  the  electors  of  a  master 

eldctionB  by 

electors  of    of  a  frcc  school  havc  made  two  elections,  declared  by 

Bchoolnifister 

held  not  to    the  Lord  Chancellor,  as  visitor  on  behalf  of  the  Crown, 

authorize 

jp^n^naent  to  be  void,  will  not  authorize  the  visitor  himself  to 
M*?Si^^'    appoint  the  master.     This  was  the  opinion  of  Lord 
Eldon  in  Attorney-General  v.  Black,^  where,  however, 
he  appointed  a  person  to  act  in  the  place  of  the  school- 
master until  a  new  one  should  be  elected,  and  directed 
a  reference  to  the  Attorney-General  to  report  what 
directions  or  alterations  touching  the  mode  and  right 
of  election  and  appointment  of  a  schoolmaster  would 
be  fit  and  proper  to  be  made. 
Lord  Chan-       5^2.  The  Lord  Chancellor  has  power  to  give  costs 
visitor.'^an    upou  pctitious  to  him  as  visitor  on  behalf  of  the  Crown. 
ShlnT  *     Thus  in  The  case  of  Queen? s  College,^  Lord  Eldon  di- 
rected the  costs  of  petitions  to  him  as  visitor  of  the 
college,  relative  to  the  election  of  president,  to  be  paid 
out  of  the  college  funds. 

1  The  Attorney 'GeneralY.  Earl  also  Ex  parte  Bann,  9  Ves.  647 ; 
of  Clarendon,  17  Yes.  491,  507.  Attorney- General  r.  The  Master 

2  The Attomey-GeneralY.  Earl  of  Catherine  Sail,  Cambridge, 
of  Clarendon,  17  Ves.  499.  Jao.  401,  402. 

5  11  Ves.  191 ;  Jao.  47  j  see 


OVER    EI4EBMOSYNART   FOUNDATIONS.  138 

23.  A  visitor  is  not  bound  to  proceed  according  to  chap^  rv. 
the  rules  of  common  law.^   His  powers  must  be  regu-  yj^rj^^vi 
lated  according  to  the  statutes  of  the  college  or  the  ^f^^ 
custom  of  the  place.   K  an  appeal  be  exhibited  to  him,  }JJ,^'^^ 
he  must  take  it,  and  he  must  inhibit  all  proceedings  <'^"^* 
against  the  appellant  till  the  appeal  be  determined. 

He  must  direct  the  complaint,  to  which  an  answer  is 
lequired,  to  be  put  into  writing,  and  it  is  not  essential 
that  he  should  hear  the  appellaut  personally,  or  receive 
parol  evidence  on  his  behalf.  He  must  however  sum- 
mon all  concerned  to  appear  before  him,  and  can  sus- 
peod  or  deprive  any  for  contumacy,  for  such  power  is 
requisite  for  the  exercise  of  his  office.  He  can  ad- 
minister an  oath  and  require  an  answer  upon  oath, 
but  he  must  give  a  convenient  time  for  an  answer,  and 
also  for  the  examination  of  witnesses. 

He  must  proceed  upon  a  general  visitation,  or  par- 
ticular appeal,  ^'summarie,  simpliciter,  et  de  piano, 
sine  strepitu  aut  figura  judicii/^  viz.  according  to  mere 
law  and  right.  Unless  the  visit  is  general,  it  should  be 
by  appeal.  In  all  cases,  the  forms  prescribed  by  the 
statutes  should  be  observed.^ 

24.  Questions  sometimes  arise,  whether  the  visitor  Power  of 

yiaitor  over 

of  an  old  foundation  has  the  like  power  and  jurisdic-  •newfoun- 

.  dation  Uie 

tion  over  a  new  annexed  foundation,  as  he  has  over  same  u  over 

the  old  one 

the  old  one.     The  nature  of  the  visitatorial  power  is  to  ww^itii 
forum  domesticum,  the  private  jurisdiction  of  the  foun- 
der, and  cannot  extend  further,  unless  some  other 
person  grafts  upon  it,  and  by  express  words  or  neces- 
sary implication  subjects  the  estate   or  emolument 

»  2  T.  B.  290,  838  ;>nd  see  *  c^n^,  Djg,  Viaitor,  0. 

2  Q.  B.  1. 
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^Siofc  s^'  S^v®^  ^y  ^^^f  *®  *^^  ssLvae  visitatorial  power,  and  to 
—      be  governed  by  the  same  rules ;  and  then  the  former 
visitor  is  as  a  visitor  created  by  the  subsequent 
founder  or  donor .^ 

When  a  visitor  is  thus  appointed  by  express  words, 
no  difficulty  arises;  it  is  moreover  clearly  settled, 
where  a  subsequent  donor  gives  an  estate  to  a  college, 
whether  it  be  legal  or  equitable,  and  neither  creating 
a  distinct  visitor  nor  a  special  trust,  the  estate  will 
fall  under  the  power  of  the  general  visitor  to  judge  of 
the  legal  property  in  the  one  case,  and  the  equitable 
property  in  the  other,  because  it  will  under  such  cir- 
cumstances be  considered  that  the  donor  has,  by  plain 
implication,  intended  that  it  should  fall  under  the 
general  statutes  and  rules  of  the  college,  and  be  regu- 
lated with  the  rest  of  their  property.^  Most  of  the  old 
colleges  in  the  universities  of  Oxford  and  Cambridge, 
consist  and  are  made  up  (more  or  less)  of  fellowships 
engrafted  by  indenture,  and  all  these  are  considered 
as  part  of  the  old  body,  and  therefore  subject  to  the 
same  visitatorial  power.  Thus  in  the  case  of  Attorney^ 
General  v.  Talbot.^  the  Countess  of  Clare  was  foun- 
dress of  Clare  Hall.  One  Freeman  annexed  two  fel- 
lowships by  indenture.  The  contest  was  for  one  of 
these  fellowships.  Lord  Hardwicke  held  that  the  ques- 
tion belonged  to  the  general  visitor  of  the  college,  and 
that  new  fellowships  engrafted  must  be  subject  to  the 
jurisdiction  and  discipline  exercised  over  the  original 
foundations.     The  result  would  be  the  same  in  the 

»  1  Ves.  472,  pep  Lord  Hard-      Ve8.  473,  per  Lord  Hardwicke, 
wicke,  C.  C. 

*  See  Green  v.  Muiherford,  1  '1  Burr.  203,  cited ;  reported 

3  Atk.  662, 1  Ves.  78. 
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event  of  a  purchase  by  a  college  without  any  trust  ohij.  iv. 
annexed.^  — 

25.  TVhere  however  a  particular  and  special  trust  except  in 
has  been  declared  by  the  donor  with  reference  to  pro-  » trust. 
perty  given  to  a  coU^e^  and  a  portion  of  those  trusts 
is  inconsistent  with  the  statutes^  the  jurisdiction  of 
die  visitor  will  be  excluded  by  that  by  the  Court  of 
Chancery.  Thus  in  Green  v.  Rutherford,^  the  testa- 
\xsr  devised  to  the  college  an  advowson  upon  trust  on 
aoy  avoidance  to  present  thereto  his  "  nephew^  and 
on  the  next  avoidance^  one  of  his  name  and  kindred,  or 
if  there  were  none  such,  then  to  present  the  senior 
divine  then  Fellow  of  the  College.'^  A  diflSculty 
arose  in  determining  who  was  meant  by  the  donor. 
The  college  presented  the  plaintiff;  but  upon  appeal 
to  the  Bishop  of  Ely  as  visitor,  the  Bishop  required  the 
college  to  present  the  defendant.  Upon  a  bill  being 
filed  by  the  plaintiff,  praying  that  the  college  might 
be  directed  to  present  him,  as  entitled  under  the  trust 
in  the  will.  Lord  Hardwicke^  C,  and  Sir  John  Strange, 
M.  R.,  held  that  the  visitor  had  no  jurisdiction  to  de- 
termine who  should  be  nominated  to  the  rectory,  or 
to  interfere  in  the  execution  of  the  trusts  of  the  will. 
"  A  private  person,'^  said  Sir  John  Strange,  M.  R., 
"would  undoubtedly  be  compellable  to  execute  the 
trust,  and  it  makes  no  difference  who  are  the  trustees, 
the  power  of  the  Court  operating  on  them  in  their  ca- 
padty  of  trustees ;  and  though  they  are  a  collegiate 
body,  whose  founder  has  given  a  visitor  to  superintend 
his  own  foundation  and  bounty,  yet  as  between  one 
claiming  under  a  separate  benefaction  and  these  trus- 

»  Green  v.  Matherford,  1  Ves.  462,  468.  »  1  Vee.  467. 


186  VISITATORIAL   POWER 

^^t  8^'  ^^  ^^^  special  purposes,  the  Court  will  look  on  them 
—      as  trustees  only,  and  oblige  them  to  execute  the  trust 
under  the  direction  of  the  Court."     Moreover,  his 
Honour  said  that  although  the  existence  of  the  special 
trust  in  this  case  was  sufficient  to  exclude  the  jurisdic- 
tion of  the  visitor,  there  was,  moreover,  an  inconsis- 
tency between  the  statutes  of  the  college  and  the  will. 
•'And  in  all  the  instances,"  he  added,  "the  visitor, 
whose  judgment  must  be  founded  on  the  statutes, 
cannot  execute  the  trusts  of  this  will ;  for  that  would 
be  departing  from  the  statutes ;  and  the  adhering  to 
the  statutes  would  be  adding  further  circumstances  to 
the  trust  than  the  testator  prescribed,  and  making  it 
the  founder's  will,  not  his." 
Crown  Tisi-       26.  And  it  seems  that  if  the  Crown  were  visitor  of 
iouid^^of    a  college,  and  an  accession  is  made  to  it  by  a  founder 
royiafoan.    who  Said  thcrc  should  be  no  visitor  at  all,  the  Crown 
Clare  to  the  would  bc  visitor  of  the  new  foundation.^ 

oontrftiy. 

Deaiaion  of       27.  In  all  cascs  where  a  visitor  has  given  a  decision, 
^Edthin  his     within  his  powers,  it  is  final  and  not  examinable  at 

powenfiiuJ.  ,       o  •  '^     q 

law*  or  in  equity.'* 
infonnation      28.  And  where  an  information  is  filed  asking  relief, 

»  AUomey-Oeneral     v.     The  Skinn.  447,  4  Mod.  109,  2  T.  B. 

Mcuter  of  St,  Catherine's  Ball,  346, 1  Show.  360. 
Cambridge,  Jac.  400.  '  Attorney-Qeneral  v.  Govern- 

2  Dr,  Widdrington't  Case,  1  nors  of  Harrow  School,  2  Vee. 

Lev.  23 ;  Dr.  Patrick's  Case,  ib.  652 ;  Attorney- General  v.  Corpo- 

65,  Sir  T.  Eaym.  101 ;  Jtex  v.  roHon  of  Bedford,  2  Vee.  506 ; 

New  College,  2  Lev.  14;  Apple-  Attorney- General  v.  Master  of 

ford's  Case,  1  Mod.  82,  2  Keb.  Cathenne  HaU,  Jac.  892  ;   Ex 

79»  J  Parkinson's  Case,  3  Mod.  parte      Berkhampstead      Free 

265,  Garth.  92 ;  The  King  v.  The  School,  2  V.  &  B.  137 ;  /»  re 

Bishop  of  Ely,  2  T.  R.  335  j  JJeJ/orcf  CAflW(y,  2  Swanst.  524. 

Philips  v.  Bury,  1  L.  Baym.  6,  ^eeCoveney'sCase,  2  Dyer,  209,a. 
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merely  as  to  matters  which  fall  properly  within  the  Chaj.  rv. 
cognizance  of  the  visitor,  the  information  will  be  dis-  ^r^ 
missed^  even  although  the  visitor  (without  refusing  ^«jj^. 
himself  to  act)  is  willing  to  concur  in  all  necessary  ^J2S»^^ 
pnxeedings  for  introducing  such  regulations,  with  re-  chancor. 
gard  to  the  management  of  the  charity  as  the  Court 
of  Chancery  may  direct.^ 


SECTION  IV. 

JrBlBBICnOK  OP  THE  COUBTB  OTKB   ChABITIEB  WHERE  THEBE 
▲RB  YlSITOBS,  AKD  OYEB  YlBITOBS  THEMSELVES. 


1.  Comri  of  Chancery  will  en- 

fatxe     CharUahU     Trusts 
ikouffh  there  are  visitors  ; 

2,  And  when  the  visitors  have 

the  management  of  the  pro- 
perty of  a  charity, 

a.  Trusts    relating    to   schools 

eonmected  with  colleges  and 
cathedrals     enforced     in 
eqnUy, 
i.  If  no  trusts,  jurisdiction  re- 
mains in  visitor. 

b,  jProhilntion  to  a  visitor,  when 

yranted, 

1.  Although  where  there  is  a  visitor,  the  Court  of  Court  of 
Chancery  will  not  interfere  with  him  in  the  exercise  wm  enforce 

charitftble 

of  his  powers  as  to  the  internal  government  of  a  chari-  tnuta 

^  ^  tilouehtliere 

table  foundation,  yet  where  there  is  a  clear  and  distinct  »re  Tuitors ; 
trusty  the  Court  of  Chancery  will  administer  and  en« 
force  it  as  much  where  there  is  a  visitor  as  where 
there  is  none.* 


6.  Not  on  motion  of  a  single 

fellow,  when. 
Mandamus  granted,  when. 
Visitor  compellable  to  receive 

and  hear  appeals. 
Mandamus  not  granted  unless 

visitatorial  power  clear; 

10.  Nor  to  compel  an  officer  to 

execute  the  sentence  of  visi- 
tor. 

11.  Olject  qf  mandamus. 

12.  Remedy  of  persons  affected 

by  sentence  of  visitor. 


>  TheAltomeyGeneralY.Dul- 
siei  College,  4  Beav.  256,  268. 


'  Attomey'Oeneral -v.  St.  Orom 
Sospital,  17  Beay.  4.36. 
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^Sct  r '       "^  visitor  visits  the  corporation  with  respect  to  cor- 
—      porate  matters  only,  and  that  circumstance  does  not 
remove  from  the  Court  of  Chancery  the  jurisdiction 
or  obligation  to  exercise  its  functions  of  inquiring 
vehether  the  duties,  so  far  as  there  is  a  trust  to  per- 
form,  have  been  properly  exercised.    Thus  in  the  case 
of  Daugars  v.  Bivaz  ^  the  French  Protestant  Church 
in  London  was  founded  in  1550  by  letters- patent 
of  the  Crown.    The  pastor,  when  elected,  was  pre- 
sented to  and  approved  and  instituted  by  the  Crown. 
The  governing  body  had,  apart  from  the  charter  of 
incorporation,  funds  impressed  with  a  trust  in  favour 
«-  of  the  pastor.     The  governing  body  dismissed  the 
pastor.     It  was  held  by  Sir  John  Romilly,  M.R.,  that 
notwithstanding  the  rights  of  the  Crown  as  visitor, 
the  Court  of  Chancery  had  jurisdiction  to  see  to  the 
performance  of  the  trust,  and  to  determine  on  the  va- 
lidity of  the  dismissal,  and  the  Court  having  come  to 
the  conclusion  that  it  was  not  justifiable,  granted  an 
injunction  to  restrain  the  governing  body  from  hin- 
dering the  pastor  in  the  exercise  of  his  office.' 
and  where        2.  And  whcrc  the  trusts  are  to  be  carried  out  by 
have  the      the  visitors,  whose  duties  are  not  confined  to  over- 
of  the  pro-    looking  the  charities,  but  extend  to  the  management  of 

perty  of  a       , 

chanty.  its  property,  they  will,  but  so  far  only  as  such  trusts 
are  concerned,  be  subject  to  the  jurisdiction  of  the 
Court  of  Chancery.  "  I  agree,'*  says  Lord  Hardwicke, 
"  that  where  there  are  governor  who  are  visitors  like- 

1  28  Beav.  238 ;  and  see  il^  -  See  also  WUIU  v.  Child^  13 

tomeyCkneral  7.  St,  Cro99  Hos-      Beav.  117 ;  Rs  PhUlips's  Charity, 
pt^oZ,  17  Beav.  435.  9  Jup.  959;    Jle    Freminglw 

School,  10  Jur.  512. 
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msd,  80  far  as  relates  to  the  estates  of  the  charity,  Cha».  iv. 

•"      Sect.  4. 

they  are  subject  and  accountable  to  this  Court.  There  — 
ire  two  sorts  of  authorities  here;  one  as  to  the  manage- 
ment of  the  estate  and  revenue;  the  other  as  to  the 
inanagement  and  government  of  the  house;  in  the 
litter  they  are  absolute,  and  not  controllable  by  the 
Coort."^  So  in  another  case  Lord  Commissioner 
IjTC  observes,  "  There  is  nothing  better  established, 
ihui  that  this  Court  does  not  entertain  a  general 
juisdiction,  to  regulate  and  control  charities  esta- 
WiBhed  by  charter.  There  the  establishment  is  fixed 
ind  determined,  and  the  Court  has  no  power  to  vary 
it.  If  the  governors  established  for  the  regulation  o{^ 
ity  are  not  those  who  have  the  management  of  the  re- 
veaaes,  this  Court  has  no  jurisdiction ;  and,  if  it  is  ever 
K)  much  abased,  as  far  as  respects  the  jurisdiction  of 
this  Court,  it  is  without  remedy :  but  if  those  esta- 
blished as  governors  have  also  the  management  of  the 
revenues,  this  Court  does  assume  a  jurisdiction  of 
necessity,  so  far  as  they  are  to  be  considered  as  trustees 
of  the  revenue."*  Upon  this  principle,  in  Attorney- 
General  V.  Smythies^  (which  was  the  case  of  a  college 
ihere  there  was  a  visitor],  Lord  Cottenham  declined 
to  make  any  specific  declaration  that  it  was  the  duty 
of  the  master  to  reside,  although  a  scheme  was  directed 
for  the  regulation  of  the  college  and  the  future  appli- 
cstion  of  its  revenues,  and  directed  a  reference,  for 
the  purpose  as  ascertaining  the  best  mode  of  providing 
ft  lesidence  for  a  master.     "  This  college,"  said  his 

^  Attomey'Oeneral  r.  Lock,  8      mors  qf  the  Foundling  So^Ual, 
Atk.  166.  2  Ve8.  Jun.  47. 

'  AHometf'General  t.  Oover-  *  2  My.  &  Cr.  136. 
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C"^-  jv-  Lordship,  "  is  a  corporation  \?ith  a  visitor  appointed 

—      by  the  charter,  who  is  to  inspect  and  visit  the  college 

and  the  master  and  the  poor,  and  the  state,  order,  and 

government  of  the  college.    To  call  the  master  into 

residence  if  improperly  absent,  to  hear  and  jndge  of 

the  excuse  he  may  make  for  his  non-residence,  are 

properly  the  duties  of  the  visitor.*'^ 

Tnutoreift-       8.  If  upou  the  constructiou  of  the  instruments  of 

BohooUopn-  foundation,  a  college  or  the  dean  and  chapter  of  a 

ooUegeJ^d  cathedral  be  trustees  for  the  maintenance  of  a  free 

enforced  in   grammar  school  for  the  use  of  the  public,  or  of  a 

school  for  the  instruction  in  grammar  of  all  persons 

^  who  may  resort  to  it,  the  CJourt  of  Chancery  having 

jurisdiction  to  enforce  the  performance  of  trusts,  and 

the  college  in  the  one  case,  and  the  dean  and  chapter 

in  the  other,  being  on  the  supposition  trustees  for 

this  purpose,  any  breach  of  trust  might  and  ought  to 

be  redressed  by  the  Court  of  Chancery,  in  the  exercise 

of  its  ordinary  jurisdiction.* 

ifnotnuts,      4.  Where,  however,  upon  the  true  construction  of 

jurisdiction  . 

remainain    the   statutcs   of  fouudatiou,    the  schoolmaster  and 

therisitor. 

usher  ought  to  be  considered  only  as  officers,  ap- 
pointed and  to  be  appointed  by  the  college,  for  the 
purpose  of  performing  the  duty  of  the  college,  in 

*  See  also,  as  to  this  distinc-  Browne^ $  Hoapitaly  17  Sim.  137 ; 

tion,  Chelmsford  Poor  y.  Mild'  Attorney -General   y.   Magdalen 

may,  Duke,  83  ;  Eden  y.  Foster,  College^  Oxford,  10  Bear.  402 ; 

2  P.  Wms.  326;    Attomey-Oe-  JFhiston  y.  The  Dean  and  Chap- 

neral  y.  Corporation  of  Bedford,  ter  of  Jtochester,  7  Hare,  532. 

2  Yes.  505 ;  Attorney- Oeneral  y.  '  The     Attorney- Oeneral     y. 

Earl  qf  Clarendon,  17  YeB,4&9}  Magdalen  College,   Oxford,  10 

£x  parte  Berhhampstead   Free  Beay.409;  Whistonv,  Dean  and 

Orammar  School,  2  V.  &  B- 138;  Chapter  of  Rochester^  7  Hare, 

AUomey-General  y.  Warden  of  560. 
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gvnng  instruction  to  such  persons  as  might  attend  chav.  it. 
them^  and  the  duty  of  appointing  them  is  no  other-      — 
vise  annexed  to  the  mere  property  of  the  college  than 
by  the  obligation  to  pay  certain  annual  sums  of  money^ 
«id  is  not  of  the  nature  of  a  trusty  the  execution  of 
which  it  is  within  the  jurisdiction  of  the  Court  of 
Chancery  to  enforce,  but  the  observance  of  which,  ac- 
oording  to  the  statutes  and  ordinances  of  the  founder, 
]&  to  be  regulated  and  enforced  and  adequately  pro- 
Tided  for  by  the  authority  of  the  visitor,  then  the 
breach  of  duty,  whatever  it  may  be,  ought  to  be 
lediesaed  by  the  visitor,  and  not  in  the  Court  of 
Chancery.^  ^ 

5.  If  a  person  assumes  to  act  as  visitor  without  hav-  prohibitioii 
ing  any  jurisdiction,*  or  having  jurisdiction  exceeds  its  whe^"  '' 
Umits,^  or  where  he  proceeds  contrary  to  his  citation,  ^'^ 
or  to  the  statutes,  as  by  inflicting  penalties  not  war- 
nmted  by  them,^  a  prohibition  lies  against  him,  even 
although  there  has  been  a  submission  to  his  jurisdic- 
tion as  visitor.^      ''For,"  as  is   observed  by  Lord 
Hardwicke,  C,  "  in  the  case  of  a  private,  particular, 
limited  jurisdiction,  and  of  Courts  proceeding  by  rules 
different  from  the  general  law  of  the  land,  no  appear- 
ance^ answering,  or  pleading  of  a  party  wiU  give  juris- 
diction to  the  Court  j  but  if  there  is  a  want  of  juris- 
diction in  the  cause,  it  may  be  called  in  question  at 

^  AUom^'Oeneral  7.  Moffda-  >  The  Bithop  of  Chichetter  y, 

les   CoUege,   Oxford,  10  .Beay.  ffarward,  1  T.  E.  650,  651. 
402 ;   WhUUm  ▼.  The  Dean  and  *  Betdley  v.  BUhop  of  Ekf,  1 

Chaplain  of  BocheHer,  7  Hare,  Barnard.  192. 
SS2.  •  Oi-een  v.  Ruiherford,  1  Ves. 

*  The  King  v.  The  Bishop  of  462, 471. 
Ckerier^  1  Wm.  Blacka.  22, 28. 
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Chap.  IV.  any  time,  even  after  sentence ;  which  is  the  case  of  all 

—      prohibitions,  granted  every  term  by  the  common-law 

Courts  for  a  nullity  of  jurisdiction,  so  that  it  may  be 

applied  for  even  against  the  party's  own  suit,  and  the 

same  holds  good  in  a  collateral  action  or  suit.^ 

If  a  visitor  has  jurisdiction,  mere  informality  in  his 
acts  will  not  be  a  suflScient  ground  for  a  prohibition, 
as,  for  instance,  when  he  cites  a  person  to  appear 
before  him  as  a  special  visitor,  instead  of  citing  him 
in  his  capacity  of  general  visitor,  he,  having  equal 
jurisdiction  in  either  character,  may  proceed  upon  the 
citation  without  being  on  that  account  liable  to  a  pro- 
hibition.* 
Not  on  mo-  6.  If  uo  pcTsou  applies  to  the  Court  who  claims  the 
fXw,  whin!  visitatorial  power,  except  one  who  has  long  exercised 
it,  the  Court  will  not  grant  a  prohibition  on  the  mo- 
tion of  a  single  fellow  of  a  college,  who  suggests  that 
the  power  is  in  another.^ 

If  a  college  has  by  charter  particular  powers  over  a 
school,  as  for  instance  to  remove  the  master,*  the 
visitor's  power  may  be  divided.^ 
MandMnoB  7.  Whcrc  a  person  is  clearly  entitled  to  act  as  visitor, 
when.  '  but  either  does  so  improperly  or  altogether  declines  to 
act,  the  Court  of  Queen's  Bench  will  compel  him  by 
mandamus  to  exercise  his  visitatorial  power.*    Many 

>  1  Ves.  471.  2  T.  E.  290;  ne  King  v.  The 

'  Bishop  of  My  v.  Bentley^  2  Bishop  of  Worcester^  4  Mau.  & 

Bro.  P.  C.  220,  Toml.  ed.  2  Stra.  Selw.  415 ;  Ounston  v.  Dare^  1 

912.  West's  Rep.  t.  Hardw.  573 ;  Res 

'  Andr.  258.       *  2  Ves.  505.  v.  The  University  of  Cambridge, 

»  3  Atk.  662, 1  Ves.  78, 2  Ves.  2  Ld.  Raym.  1334,  8  Mod:  148, 

827.  Fortesc.  202,  Stra.  537 ;  and  see 

»  The  King  v.  Bishop  of  Ely,  6  T.  R.  107. 
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instances  have  in  a  former  section  been  given  of  cases  cha».  rv. 

where  the  Court  of  Queen's  Bench  has  either  granted  — ^ ' 
a  mandaoius  or  refused  altogether  to  interfere  with 
visitors. 

8.  There  was  at  one  time  a  question  whether  a  viiitor 
Visitor  could  be  compelled  by  mandamus  to  receive  t©  "oei^e 

J  1  I.  */  mi^  hear 

Mfl  near  an  appeal  ;^  there  is  however  no  doubt  now  »pp~ta. 
tbat  a  mandamus  will  be  granted  for  that  purpose. 
Thus,  in  the  case  of  Tlie  King  v.  The  Bishop  of  Lin- 
^j"  where  a  mandamus  was  prayed  to  the  Bishop  as 
^itor  of  Lincoln  College,  Oxford,  to  compel  him  to 
^^ive,  hear,  and  determine  an  appeal  of  Dr.  Halifax, 
who  complained  of  an  undue  election  to  the  office  of 
'^Bctor  of  that  college,  to  which  Mr.  Homer  had  been 
admitted,  the  Court  determined  that  where  by  the 
statutes  of  a  college  a  visitor  is  appointed,  who  is  to 
interpret  the  statutes,  and  an  appeal  is  lodged  with 
him,  the  Court  will  compel  him  to  hear  the  parties, 
Mid  form  some  judgment,  though  they  will  not  oblige 
him  to  go  into  the  merits  j  for  it  is  sufficient  if  he  de- 
^ft  that  the  appeal  comes  too  late.^  Nor  is  a  visitor 
obliged  to  hear  the  appellant  personally  or  to  receive 
P^rol  evidence ;  it  is  sufficient  if  he  gives  his  decision 
after  receiving  the  grounds  of  the  appeal  and  the  an- 
swer to  it  in  writing.* 

9.  A  mandamus  however  will  never  be  granted  un-  Mandamiu 
less  it  appears  clearly  that  the  visitatorial  power  is  SSieSrvlifi^ 
lodged  in  the  person  to  whom  it  is  prayed.  For  it  ciw  j^^* 
Would  be  unjust  to  force  a  man  to  exercise  a  doubtful 

^  Usher's  Case,  6  Mod-  462 ;  »  See  The  King  7.  BUhop  of 

I>r.  Wdkef^s  Case,  Ca.  t.  Hardw.  Eltf,  5  T.  R.  475. 

218.  *  The  King  v.  The  Bishop  of 

«  2  T.  B.  338  n.  -S?fy,  6  T.  E.  473, 477. 
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ch^  JV.  jurisdiction  by  mandamus.     If  he  obeys  it,  he  is  liable 
—      to  prohibitions ;  if  he  returns  himself  not  visitor,  to  ac- 
tions.^   In  BrideoaVs  Case^  the  Bishop  of  Winchester 
having  expelled  Brideoak  firom  a  fellowship  in  Win- 
chester College,  he  applied  for  a  mandamus  to  compel 
the  Bishop  to  restore  him.    It  did  not  appear  clearly  to 
the  Court  that  the  Bishop  was  visitor;  the  Court  there- 
fore refused  the  mandamus,  but  by  consent  the  right 
was  tried  by  prohibition, 
nor  to  com.       10.  Nor  will  a  mandamus  lie  to  compel  an  ofScer, 
to  eSrate*^  accordiug  to  the  duty  imposed  upon  him  by  the  sta- 
TMitor.        tutes  of  the  foundation,  to  execute  the  sentence  of  a 
visitor,  as  that  would  amount  to  an  interference  with 
the  privileges  of  the  visitor.' 
Object  of         11.  The  Court  of  Queen's  Bench  by  mandamus 
merely  puts  the  visitatonal  power  in  motion ;  it  will 
not  interfere  with  its  exercise,  and  has  consequently 
refused  a  mandamus  to  restore  a  fellow^  or  chaplain^ 
of  a  college,  a  sister  of  a  hospital,  or  Charterhouse 
boys,  bluecoat  or  other  almsmen.^     ''This  Court,'* 
says  Lord  Brougham, ''  could  do  no  more  than  put  by 
mandamus  the  visitatorial  powers  in  motion,  which 
might  then  move  in  a  directly  opposite  direction  to 
what  the  Court  wished  or  intended,  the  visitor  being 
at  liberty  to  pursue  his  own  course,  without  assigning 

*  The  King  y.  The  Bishop  of  266,  Carth.  92 ;  Case  of  the  War- 

Sly,  1  Wm.  Blacks.  52,  68,  1  den  of  All  i^ouVs  ColUge,  Sir  T. 

Wilfl.  266.  Jones,  174;  Dr.  WithenngtatCs 

>  1  Wm.  BlAcks.  58,  died.  Case,   Sid.  71,  1  Keb.  234;  1 

'  Rexy.Bishopof  BUftAn^T,  Lev.  23;    AppUford^s  Case,  1 

176 ;  and  see  2>r.  Walker^s  Case,  Mod.  82. 

Ga.  t.  Hardw.  212.  *  ProhutCs  Case,  Garth.  16a 

«  Parkinson's   Case,  8  Mod.  •  Bes  t.  Wheeler,  8  Eeb.  860. 
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any  reason.     Tte  visitor  has  only  to  move,  and  then  c«ap.  iv. 
tbe  case  is  without  review/'^  — ^ 

12.  When  a  person  is  deprived  by  a  visitor,  he  may  B«nedy  of 


in  some  cases  be  able  to  maintain  an  action  of  eject-  affected  bj 

^  sentence 

ment,*  or  he  may  it  seems  bring  an  action  against  the  ©'▼wtor. 
fiatof,  if  in  bis  sentence  he  exceeds  the  jurisdiction 
conferred  apon  him  by  statutes;^  but  it  is  otherwise, 
vlien  he  mistakes  a  thing  within  his  power. 

^  AUoney.General     y.     The  *  Bex  t.  The  Bishop  of  Chee^ 

irattuiop  qf  Tork^  2BiU8.  A      ter.l  Wilson  209. 
ICj.  468.  ^1  Yes.  470,  3  Stoph.  Comm. 

147,  4th  edit. 
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itrfendani  to  an  infomuUion, 
when.    . 
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30.  Persons  haring  eontinffent  in- 
leresU,  when  parties. 

n.  ffustees  may  file  ahiU  against 
tke  Attomey^Oeneral  instead 
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lowed, though  he  did  not 
personally  appear. 
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Chap.  V.        1.  Having  seen  in  the  last  chapter  that  proceedings 
„   —7.      under  the  statute  of  Elizabeth  are  now  obsolete,  it 

Proceedings  ^  ' 

in  Chancery  ^i\[  be  unneccssarv  to  notice  them  further  than  has 

by  the  infor-  •' 

the^uo/.  ^^^^  already  done ;  and  we  may  at  once  state  what  is 
ney-Qenerai.  ^jjg  proccdurc  of  thc  CouTt  of  Chauccry,  with  respect 
to  charities  under  its  ordinary  jurisdiction,  indepen- 
dent of  statute.  The  ordinary  mode  (formerly  it  was 
the  only  one)  in  which  proceedings  are  taken  in  Chan- 
cery, is  by  an  information  in  the  name  of  the  Attorney- 
General,  ex  officio,  as  the  officer  of  the  Crown  or  ex 
relatione ;  but  if  the  Attorney-General  is  personally 
a  defendant,  or  under  a  disability  firom  sickness,  or 
when  the  office  of  Attorney-General  is  vacant,  infor- 
mations may  be  filed  by  the  Solicitor-General.^ 
infonnatioM      2.  Of  latc  ycaTs,  informations  have  become  less  ne- 

noiT  not  •'  1  /.  J 

o'ten  re-  ccssary,  bccausc  a  more  summary  mode  of  procedure 
8»ttc^<wi  of  has  in  many  cases  been  provided  by  the  legislature,  as 
required,  ^jn  be  sccu  iu  a  subsequeut  part  of  this  chapter,  so 
that  informations  are  now  rarely  resorted  to,  except  in 
contentious  cases  where  no  other  mode  of  procedure 
can  be  so  advantageously  adopted,  or  in  cases  where 
the  funds  of  the  charity  are  large,  and  it  is  important 
to  have  the  opinion  of  the  highest  jurisdiction  ob- 
tained in  the  most  solemn  and  formal  manner.  Under 
the  Charitable  Trusts  Act,  1853,  the  certificate  of 
the  Board  of  Commissioners  must  be  obtained,  au- 
thorizing a  suit  by  information,^  except  in  those  cases 
where  the  Attorney- General  institutes  proceedings 
acting  ea:  officio.^ 

»  Hex    V.    Wilkes,    4    Burp.      2  Coll.  Jur.  184. 
2554-6  J  S.  C,  WUmot^B  Notes  «  16  &  17  Vict.  c.  187,  s.  17. 

822,  4  Bro.  P.  C.  360  TomL  ed.,  *  Sect.  18. 


BY    INFORMATION^    ETC.  149 

3-  Informations  in  every  respect  follow  the  nature    c^^»-  v. 
of  bills,  except  in  their  style.'  infoi^ 

4.  In  general^  though  not  necessarily,*  a  relator  is  ^J"j,gJ 
named  ia  an  information,  who  is  not  necessarily  per-  BeUtor 
Kmally  interested  in  the  charity,^  in  order  to  secure  l^^  m 
to  the  defendants  the  costs  of  the  information  iu  case  tiona. 

it  sboald  turn  out  to  be  improperly  instituted  or  im- 
properly conducted.* 

5.  If  the  relator  has  an  interest  in  the  matter  in  suit  is  b^ 
ifispate,  of  the  injury  to  which  he  has  a  right  to  com-  fonSJtio^'if 
plain,  his  personal  complaint  being  joined  to  and  in-  L^temted. 
oorporated  with  the  information  given  by  the  officer  of 

the  Crown^  thus  form  together  an  information  and 
biB,  and  are  so  termed.^ 

6.  Although,  as  a  matter  of  discretion,  the  Attor-  Attomey- 
ney-General  may  proceed  without  a  relator/  never-  should  not 
theleas,  as  is  laid  down  in  a  recent  case,  ^*  it  is  of  great  ^hout  re- 
importance  that  the  jurisdiction  of  the  Court  sliould  plain  ewe*, 
be  exercised  in  the  absence  of  a  relator,  only  in  those 

cases  in  which  it  is  called  on  to  carry  into  effect  some- 
thing which  is  manifest  and  plain ;  if  the  case  depends 
opon  a  contest  of  evidence,  a  relator  should  be  ap- 


•  Mitt  Plead.  99,  4tb  edit.  ney- General  v.  Oglender,  1  Vee. 
'  2  Swans.  520,  Dan.  Ch.  Pr.  jun.  247;    Attorney- General  v. 

W.  Brovm^  1  Swanst.  265  ;  A  ttomey- 

'  Attome^'Oeneral  r.  Vitnan,  General  v.  Master  and  Fellows 

1  Ktias.  236-  of  Catherine  Hall,  1  Jac.  881 ; 

*  Mitf.  PL  23,  4th  edit. ;  At-  Attorney- General  v.  Heelis,  2  S. 
foney-OenercU     v.    Mayor    of  &  S.  67 ;  Attorney- General  v. 
MUn,  1  Bljgh  N.  S.  351.  352 ;  Vivian,  1  Buss.  226. 
C*rforalu>n  of  Ludlow  ▼.  Green-  ^  2  Swanst.  520, 1  Bligb  N.  S. 
kmte,  ib.  48.  337,  351 ;  Mucklow  v.  Attorney- 

'  Mitf.  Plead.  23.     ^e>e Attor-  General,  4  Dow  11,  15. 
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FROCEDUBB 


Cha».  V. 
Sect.  1. 


ObjeeUof 
informa- 
tions. 


Fiat  of 
Attorney- 
General 
munt  be 
obtained  to 
inrormation, 


How 

obtained. 


pointed,  in  order  that  the  Court  may  be  able  to  make 
the  costs  follow  the  result/^  ^ 

7.  The  objects  of  informations  are  varioiLs :  the 
establishment  or  management  of  charities,  as,  for  in- 
stance, by  putting  a  construction  upon  instruments 
creating  the  trusts,  framing  schemes,  removing  or  ap* 
pointing  trustees,  or  enforcing  the  due  performance 
of  the  trusts,  repairing  breaches  of  them  by  taking 
accounts  as  against  trustees  and  others,  and  compell- 
ing them  to  pay  moneys  improperly  retained,  or  by 
setting  aside  improper  transactions,  such  as  fraudulent 
or  improvident  sales  or  leases  of  the  charity  estates. 

8.  Informations  respecting  charities  cannot  be  filed 
without  the  consent  of  the  Attorney- General,  and 
therefore  his  fiat  must  be  obtained,  both  to  an  original 
and  an  amended  information,  before  it  is  filed,  other- 
wise it  will  be  taken  ofi*  the  file.* 

9.  The  Attomey-General,  when  an  information 
is  submitted  to  him  for  his  sanction^  requires  the 
certificate  of  a  barrister  that  it  is  a  proper  case  for 
him  to  give  it,  and  also  a  certificate  of  the  solicitor 
of  the  relator's  competency  to  pay  the  costs,  and 
if  the  Attomey-General  approves  of  the  information 
he  signs  the  same.^  If  the  information  requires 
amendment,  the  sanction  and  signature  of  the  Attor- 
ney-General are  required,  otherwise  it  will  be  taken 
off  the  file.* 


»  Pep  Sip  J.  Bomilly,  M.R., 
in  Attorney- General  v.  Bouche- 
rettf  25  Beay.  120. 

s  Shelf.  Moptm.  403 ;  Attor- 
ney-Oeneral  v.  Fellows,  1  Jac.  k 
\y.254.  TheAttornej-Oeneral*B 


fiat  OP  allowance  is  specially  re- 
served in  16  &  17  Vict.  c.  137, 
8.  18. 
»  Smith's  Ch.  Pp.  189, 6th  edit 
*  Attomey-General  t.  Fellows^ 
IJ.  &  W.  254. 
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10.  The  Attorney-General,  or  the  counsel  who  re-    ^^^^' 
pesents  him  in  charity  cases,  have  a  right  to  appear  ^  — 
on  the  hearing  of  all  informations.^     And  it  has  hap-  Q™";y,\, 
pcned  that  an  information  has  been  stopped,  because  fjjf^^" 
the  Attorney-General  or  Solicitor-General  was  not  in  ^°"- 

it* 

11.  When  an  information  has  been  filed,  whether  control  of 
It  be  ex.  qmcto  or  at  the  instance  of  a  relator,  it  is  ney-oenerai 

OTer  pro- 

eoDsidered  as  being  entirely  under  the  control  of  the  c«edin««. 
Attorney-General :'  as  we  have  before  seen,  any 
amendment  requires  his  sanction,^  nor  can  the  infor- 
mation be  compromised^  or  dismissed®  without  his 
consent,  but  he  may  himself,  at  any  time,  stay  the 
proceedings.^  So  likewise  a  notice  of  motion  on  be- 
balf  of  a  relator  is  insular ;  it  should  be  on  behalf  of 
the  Attorney-General.® 

Upon  the  same  principle,  in  a  recent  case,  where, 
after  a  decree  in  a  suit  a  special  petition  was  presented 
bjrtbe  relators  in  the  name,  but  without  the  authority 
tf  the  Attorney-General,  the  Court  first  directed  the 
Attorney-General  to  be  served,  and,  at  the  hearing, 
ordered  the  petition  to  stand  over,  with  a  request  to 
the  Attorney-General  to  certify  the  course  he  thought 
desirable  to  adopt  on  the  petition.  The  relators  ap- 
pealed, when  the  Attorney- General  asked  that  the 

'  Corjioraium  of  Ludlmo  t.  *  Andrew  v.    The   Merchant 

Greenkoute,  1  Bligh  N.  S.  65, 66.  Taylors'  Company,  7  Yes.  223. 

'  AUoney-General  t.  Qreen,  «  2  Madd.  Ch.  Pr.  165. 

1  Jac.  &  W.  303,  305.  7  Attorney  -  General  y.Bretting* 

'  A  Uomey-General  r.  The  Ha-  ham,  3  Beav.  95  ;  and  see  1  Hare 

^trdaAer^  Compawf,  16  Beav.  399. 
897.  «  Attorney  General  t.  Wright, 

*  Ante,  p.  150.  3  Bear.  447. 
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c*A».  V.    petition  might  be  dismissed^  which  was  done  accord- 
— ^"     ingly  by  the  Lord  Chancellor^  with  costs,  notwith- 
standing the  opposition  of  the  relators.^ 

The  Attorney-General  having  entire  control  over 

the  proceedings  upon  an  information,  it  follows  that 

the  relator  cannot  be  allowed  to  take  opposite  views 

to  the  Attorney-General  on  an  information.'    And  a 

man  being  relator  and  plaintiff  in  an  information  and 

bill,  cannot  be  heard  in  person   on  behalf  of  the 

Attorney- General,  or  on  his  own  behalf  as  plaintiff, 

as  the  Court  cannot  separate  the  information  from 

the  bill.8 

Court  refers      12.  The  Court  of  Chauccry  will  sometimes  submit 

•riungoat    matters  arising  out  of  informations  to  the  eonsidera- 

tiona  to  the  tiou  of  thc  Attomcy- General,  and  will  act  upon  his 


tionof  Attor-  Certificate  stating  what  he  considers  proper  under  the 
*  circumstances  to  be  done.  Thus  the  Court  has,  on 
the  certificate  of  the  Attorney-General,  allowed  an 
arrangement,  in  order  to  avoid  the  delay  and  expense 
of  going  through  complicated  accounts,*  and  after  ac- 
counts have  been  taken  has  charged  a  corporation  with 
one  half  of  a  sum  found  to  be  due  from  them  on  an  ac- 
count extending  over  a  great  length  of  time.^  So,  like- 
wise, where  exceptions  had  been  allowed  to  an  answer 
to  an  information,  the  Court  being  of  opinion  that  the 
interrogatories  were  more  extensive  than  the  purposes 
of  the  suit  required,  referred  it  to  the  Attomey- 

>  Attorney- General  t.    W^^ff'  ^  Attorney- ChneralY.  Barker^ 

geHon's  RotpUal,  16  BesT.  318.       4  My.  &  Or.  262. 

*  Attometf'Oeneral  v.  The  Go-  *  Attorney-General  t.  Corpo- 

vemore  qf  Sherborne  Qrammar      ration  of  Carlisle,  4  Sim.  275. 
School,  18  BesT.  256.  '  Attorney-General     ▼.     The 

Mayor  of  Exeter^  2  Bubs.  862. 
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General  to  consider  what  coarse  should  be  taken  in    ^g^J-^- 
respect  to  the  exceptions,  and  stayed  all  proceedings      — 
in  the  meantime.^     The  consent  of  the   Attorney- 
Geoeral  is  required  to  all  compromises  of  charitv 
wits,*  and  where  that  is  obtained,  they  will  be  sanc- 
tioned by  the  decree  of  the  Court.^ 

An  agreement  between  the  next  of  kin  of  a  testator 
and  the  governors  of  a  hospital  to  divide  property,  in 
artain  proportions,  between  them,  in  order  to  avoid 
qnestions  on  the  statute  of  Mortmain,  was  established 
hj  a  decree  of  the  Court.* 

A  reference  in  the  case  of  a  charity  will  not  be 
aDowed,  to  decide  upon  the  construction  of  a  will;' 
but  in  the  case  of  an  information  seeking  relief  for  an 
alleged  breach  of  trust,  a  reference  was  allowed  with 
the  consent  of  the  Attorney- General.* 

It  may  be  here  tnentioned,  that  the  jurisdiction  to 
give  effect  to  an  award,  confirmed  by  the  decree  of 
the  Court  in  the  case  of  a  charity,  has  been  held  to 
be  doubtful,  but  the  renewal  of  a  lease  upon  the  terras 
of  an  award,  having  been  twice  directed  by  the  Court, 
»as  again  enforced.^ 

13.  Moreover  it  is  always  open  to  defendants  to  Attorney- 
apply  to  the  Attorney- General,  if  relators  or  others  protect  de- 

L     11    ,  .  ,       1.  1  .  t  .  fendants 

iQould  be  misleading  him,  or  otherwise  attempt  to  from  opprei- 

*  AUamey-  General  y.  Mayor  *  A  ttomey-  General  v.  Lander- 

^CarUtie,  4  Sim.  275.  Jield,  9  Mod.  286,  5th  edit. 

'  Attorney-General    t.      The  >  4  Madd.  274. 

OTfforation  of  Carlisle^  4  Sim.  *  Attorney- General    t.    Pea^ 

275.  4  Madd.  274. 

^Andrew  v.  Merchant  Tay-  ^  Attorney- General    y.     CU- 

W  Compat^,  7  Ves.  223 ;  An-  mente,  T.  k  B.  58. 
*«w  ▼.  n-miiy  Sail,    9  V». 
532,533. 

H   3 
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<^v.    make  an  improper  or  oppressive  use  of  the  power 
•    — Iv     vested  in  the  Attorney -General,     A  defendant  who 

Mon  on  the  *^ 

JSatOT  ^®  aggrieved  by  the  proceedings  in  an  information^  or 
who  has  reason  to  complain  that  documents  are  un- 
justly withheld  from  him^  may  apply  to  the  Attorney- 
General  ;  and  if  he  found  that  there  would  be  injus- 
tice in  going  on,  while  the  parties  actively  proceeding 
with  the  suit  had  in  their  possession  a  vast  amount  of 
information,  the  knowledge  of  which  would  be  bene- 
ficial to  the  defendants,  and  promote  a  right  deter- 
mination of  the  question  in  dispute,  the  Attorney- 
General,  having  come  to  that  conclusion,  would 
doubtless  take  care  to  give  such  directions  as  would  be 
best  calculated  to  further  the  ends  of  justice,  and  give 
the  defendants  every  protection  to  which  they  are 
entitled.^ 
Information  ^^'  Whcrc  a  trust  is  of  a  private  character,  and 
Sini^^M  ^^®^  ^^*  come  within  the  meaning  of  a  charitable 
oflfdf^i-  trust,  an  information  in  the  name  of  the  Attorney- 
^I^n,°bad.  General  will  not  lie.*  Thus,  where  a  school-house 
had  been  erected  by  the  voluntary  contributions  of 
the  inhabitants  of  a  place  upon  the  waste,  and  the 
lord  of  the  manor  enfeoffed  some  of  them  and  their 
heirs  to  the  intent  that  the  inhabitants  might  for 
ever  have  a  school  as  of  his  gift,  on  a  dispute  arising 
as  to  whether  the  trustees  or  inhabitants  should  no^ 
minate  the  schoolmaster,  Wright,  L.K.  said,  "This 
not  being  a  free  school,  is  not  a  charity  within  the 

»  Per    Sir  W.   Page    Wood,  General  w.JBrereton,  2  Yea,  42/6 1 

y.C,  10  Hare  Append.  11   p.  AjUomey -General  v.  MiddUion, 

Ixix.  2  Ves.  328 ;  Mavor  ▼.  Nixon,  2 

'  Attorney-General  v.   Whor-  You.&  JeiT.60. 
woodj  1   Ves.    534;    Attorney- 
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pTOTisions  of  the  statute  of  Queen  Elizabeth,  and  con-    cw.  y. 

Sect.  1. 

sequently  the  inhabitants  have  not  a  right  to  sue  in  — 
the  name  of  Mr.  Attorney-General."^  Upon  the  same 
principle^  an  information  filed  by  parishioners,  for 
the  mere  purpose  of  setting  aside  the  nomination  of  a 
derk  to  the  bishop  by  the  trustees  of  an  advowson. 
Till  be  dismissed,  inasmuch  as  it  is  the  simple  case  of 
a  private  suit  by  cestuis  que  trust,  calling  upon  the 
trustees  to  exercise  the  legal  right,  and  should  there- 
fore be  by  bill  and  not  information.^ 

15.  If,  however,  in  such  a  case,  a  bill  and  informa-  Butwu»u<i 

'  ^  '  ^  information 

tion  were  filed^  they  might  be  severed,  the  informa-  "JJ,^ 
tion  being  dismissed  and  the  bill  sustained.' 

16.  Since  the  act  of  Toleration,  all  Protestant  Dis-  nwsent*'™ 

'  and  others 

senters  are  entitled  to  sue  by  the  Attorney-General "»?  p«>ceed 
to  carry  out  trusts  relating  to  their  charities,  inclu-  ^^' 
ding  trusts  relating  to  their  places  of  worship.*  And 
iiow,  as  we  have  before  seen^  since  Roman  Catholics 
and  Jews  have  been  put  upon  the  same  footing  as 
Protestant  Dissenters,  with  regard  to  their  schools, 
places  for  religious  worship,  education,  and  charitable 
parpoees  ^  an  information  may  be  filed  in  the  name 
of  the  Attorney- General  in  respect  of  such  Roman 
CathoUc  and  Jewish  charities. 

17.  It  seems  that  in  some  cases  the  trusts  relating  ^i^nthfg 

*  Atiomey-General  y.  Hewer,  '  Attorney- General v,  Cuming, 
t  Vera.  387.  2  Y.  &  C.  C.  C.  139, 140. 

*  See  Attorney -Oeneral  ▼.  *  Attorney- Oeneral  t.  CoeJe, 
Parker,  I  Yes.  43,  3  Atk.  676 ;  2  Yes.  sen.  273  ;  Attorney Oene- 
Attorney- General  v.  Fornix,  10  ral  ▼.  Fowler,  15  Yes.  85  ;  At- 
yt^9$b,S4A;  Attomey-Oeneral  torneyOeneral  ▼.  Lord  Dudley, 
▼.  Newcombe,  14  Ve«.  1 ;  Davis  Coop.  146;  Attorney- General  y. 
▼.  Jenkine,  3  Y.  &  B.  151 ;  Molland,  1  Younge  562. 
F(Mfon  y.  Webb,  14  Yes.  15.  *  Ante,  pp.  23,  27. 
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^£it.iT'  ^  dissenting  chapels  may  be  enforced  by  bill.  Thus 
chaprfTin  5^  Davis  V.  Jenkins^  there  had  been  a  joint  purchase 
OTfSwdb'y  of  land  to  hold  to  the  purchasers,  their  heirs,  succes- 
""•  sors,  and  assigns  for  ever,  in  trust  for  erecting  a 

protestant  dissenting  chapel.  It  was  held  by  Lord 
Eldon,  C,  that  the  regulation  of  such  an  establish- 
ment, with  no  fixed  revenue,  but  supported  only  by 
voluntary  contributions,  was  the  propier  subject  of  a 
bill,  and  not  an  information.  "  The  question,"  sa^d^ 
his  Lordship,  ^^what  is  that  species  of  suit,  that 
must  be  maintained  by  information,  and  canu6t  pro- 
ceed upon  a  bill,  is  a  point  of  great  di£Bci^y.  It  is 
not  true,  as  has  been  contended,  that  where  the  sub- 
ject is  a  public  right,  the  suit  must  be  by  informa- 
tion."« 
WT^om»yb«  18.  Any  person  may  be  a  relator,  and  there  may 
be  more  relators  than  one.^  It  is  not  necessary 
th^t  a  relator  should  be  interested  in  the  charity,*  for 
it  is  not  likely  that  such  right  would  be  improperly 
exercised,  inasmuch,  as  in  addition  to  the  approbation 
of  the  Attorney-General  being  required  to  the  infor- 
mation, a  relator  subjects  himself  to  the  payment  of 
any  costs  given  against  him  by  the  Court, 
m^'^eift.  ^^'  -^^y  ^  or  alP  of  the  trustees  who  have  granted 
Stora«"on  improper  leases  of  a  charity  estate  may  be  relators  in 

>  3  V.  &  B.  161.  »  Attomey-Oeneral  y.  Earl  of 

«  See  also  Foley  y.  Wlonfner,  Clarendon,  17  Ve«.491. 

2  J.  &  W.  247 ;  Porter  y.  Olarkey  *  A tiomey-Oeneral  y.  Vivian^ 

2  Sim.  620  ;  I  etUe  y.  Birniet  2  1  Buss.  236. 

Buss.  119  ;  Milligan  y  Mitchell,  *  Attorney  ^General  r.  Chriffitk, 

1  My.  &  K.  446,  1  My.  &  Cr.  433,      13  Ves.  565,  671. 

3  My.  &  Cr.  72.  •  Attorney. General  y.  Talbot, 

13  Yes.  671  oited. 
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an  information  filed  to  set  them  aside,  "  and  no  ob-    ^^^r.  v. 

Sect.  1. 

jection  can  be  made,  that  the  trustees  were  wrong  to      — ., 

'  '  °         to  set  aside 

set  aside  their  own  deliberate  acts,  upon  the  principle  g^JJP*' 
that  the  Court  of  Chancery  is  the  paramount  trustee  g^^^^ 
of  a  charity/'^ 

20.  Before  the  name  of  any  person  is  used  as  relator  BeistormoBt 
in  any  information,  such  person  must  si^  a  written  authority  to 

i_.  1  1'   '  n         1  11    aolicitorto 

aathonty  to  the  solicitor  for  the  purpose,  and  such  use  hi*  name, 
authority  must  be  filed  with  the  information.* 

21.  The  proceedings  upon  an  information  can  only  when  new 
ac^te  by  the  death  or  determination  of  interest  of  the  required, 
defendant.     If  there  are  several  relators,  the  death  of 

any  of  Ihem,  while  there  survives  one,  will  not  in  any 
d^ree  afiect  the  suit,  but  if  all  the  relators  die,  or  if 
there  is  but  one,  and  that  relator  dies  or  becomes 
lunatic,  the  Court  will  not  permit  any  further  pro- 
ceeding till  an  order  has  been  obtained  by  the  Attor- 
ney-General, or  with  his  consent,^  for  liberty  to  insert 
the  name  of  a  new  relator,  and  such  name  is  inserted 
accordingly,*  otherwise  there  would  be  no  person 
liable  to  pay  the  costs  ^  of  the  suit,  in  case  the  infor- 
mation should  be  deemed  improper,  or  for  some  other 
reason  should  be  dismissed.^ 

22.  With  regard  to  what  persons  should  be  made  Pg^*** 
parties  to  informations,  it  may  be  stated  as  a  general  Jj^^JJ^I*"*" 
rule,  all  persons  having  any  interest  in  the  subject  of 

*  13  Va,  671.  AUomeyOeneral    ▼.    T^fer,    2 
M6  A  16  Vict.  c.  86,  s.  11.  Eden  230. 

*  Atiomeg'Oeneral  t.   Plum-  *  Attorney- General  v.  Powely 
ftnw,5Madd.452;   Wellbeloved      Dick.  365. 

▼.  Jonef,  1  8.  AS.  40;  Anon.  »  I  Yes.  72 ,  AUomey-Cfeneral 

S«L  Ch.  Ga.  69  ;    Aitorney-Oe-      r.  Middleton,  2  Yes.  827. 
neral  ▼.  Felhwee,  IJ.  &  W.  264. ;  •  Mitf.  Plead.  100  4th  edit. 
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Chap.  V.    the  suit  and  within  the  jurisdiction  of  the   Court 

Sect.  1  ,        -  ,  ,  ,  .  •' 

—      should  be  made  parties. 
Solicitor-         23.  Where  any  private  right  of  the  Crown  comes 

General  .  .  ,  •    i  ^  n  ,         . 

muBtbe       m  question^  or  the  right  to  dispose  of  a  surplus  by 
^ttoaa    sign  manual/  or  where  part  of  property  given  to  cha- 
whan.       '  ritable  uses  is  infected  with  a  superstitious  purpose, 
it  is  necessary,  although  the  information  be  filed  by 
the  Attorney-General  as  the  oflScer  of  the  Crown,  that 
the  Solicitor-General  should  be  made  a  defendant  in 
support  of  the  private  interests  of  the  Crown.  If,  how- 
ever, in  a  suit  between  individuals  a  question  arises  as 
to  the  right  of  the  Crown  to  appoint  by  sign  manual 
a  fund  given  to  superstitious  uses,  the  Attorney-Ge- 
neral must  be  made  a  party.* 
Truateea  and     24.  Trustccs  of  lauds  for  a  charity  must  be  parties 
when  heii    to  au  information :'  and  if  an  information  be  filed 

neceasaiy  ,  .  i  i  . 

parties.  agaiust  trustccs,  praying  accounts  to  be  taken  previous 
to  the  period  when  they  entered  as  trustees,  it  will  be 
defective  for  want  of  parties.* 

So  where  prior  to  the  passing  of  9  Geo.  II.  c.  36, 
an  information  was  filed  on  behalf  of  a  charity  in 
order  to  discover  the  profits  of  lands  charged  with  a 
legacy  to  a  charity,  it  was  held  that  the  executors  or 
administrators  of  the  testator  were  necessary  parties.^ 
The  eeHuu        25.  A  bill  and  information,  however,  by  some  of 
SSieof  '""^  the  trustees  of  a  charity  against  the  others  only,  can- 
be  palrtiea  to  not  be  entertained,  unless  the  individuals,  in  respect 

information 

*  Attorney -Qeneral  v.  Mayor  '  Attorney -Genercd  t.  Brown, 

ofOalway,  1  Moll.  106  ;  Attor-  1  Swanet.  292 ;  In  re  Cherteey 

ney-Oeneral  v.  Mayor  of  Bristol,  Market,  6  Price  278. 

2  J.  &  W.  309,  310  J  S.  0.  3  <  AttomeyQenerdty.  Broum, 

Madd.  319.  1  Swanst.  265,  305. 

*  De  Themnines  v.  De  Bonne-  *  Attorney- General  t.    Twis- 
val,  5  Ru88.  293.  den.  Rep.  temp.  Finch  336. 
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of  whose  interest  the  suit  is  instituted,  are  either  col-  chap.  v. 
lectively,  or  as  suing  for  themselyes  and  the  others,  ^TT^ 
made  parties.^  when. 

26.  As  a  general  rule,  when  a  bill  is  filed  for  equi-  Bale  as  to 
table  relief  in  establishing  a  right  to  a  rent-charge,  Sm-teiumtc 
all  the  persons   whose  estates    are  liable  must  bcpens^with 
brought  before  the  Court.^     There  is  however  an  ex-  ties,  when." 
oeption  to  the  rule  in  the  case  of  charities,  where  the 

Court  will  give  relief  under  circumstances  in  which  it 
would  not  give  relief  against  defendants  in  ordinary 
cases,  for  when  an  information  is  filed  to  establish  a 
rent-charge,  the  Court  will  hear  the  question,  whether 
it  can  be  proved  that  the  rent-charge  issues  out  of  the 
land  of  a  person  made  a  party,  without  making  the 
other  terre-tenants  parties,  and  reserving  the  conside- 
ration what  should  be  done  as  to  other  lands  that  may 
appear  chargeable  in  the  course  of  the  hearing,  until 
the  principal  question  should  be  decided.* 

27.  Where  a  private  founder  has  appointed  no  visi-  Hetrat-iaw 
tor,  his  heir-at-law  is  considered  a  necessary  party  to  party  to 
aa  information  for  the  regulation  of  the  charity,  be- 
cause in  such  case  the  heir-at-law  is  considered  as  the 
visitor.  But  in  a  case  of  this  description  the  Court 
refused  to  dismiss  the  information  because  of  his  ab- 
sence, and  directed  an  inquiry  for  him  to  be  made.* 

And  so  in  the  case  of  a  charity,  wherever  it  is  doubtful 
whether  the  heir  is  disinherited  or  not,  he  must  be 

*  AUorn^'OeneralY.  Fowler,  11  Ves.  365,  367,  372;  ftnd  see 
15  Yes.  85,  87.  AUomey- General  t.    Shelfy,   1 

*  Per  Lord  Eldon,  C,  in  At-  Salk.  168  ;  Attorney- General  ▼. 
ianey-General  v.  Jackson,  11  Wyhwrgh,  1  P.  Wms.  599. 

Veg.  367.  *  Attorney-  General  v.  Oauntf 

'  Attomey-Otneral  y.  Jackson,      3  Swanst.  148  ». 
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c^AP.v.    made  a  party.*     And  where  the  rents  of  a  charity 
—      estate  had  increased  and  a  question  arose  upon  an  in- 
formation who  was  entitled  to  such  increase^  the  heir- 
at-law  was  held  to  be  a  necessary  party.* 
Parties  to  in-      28.  In  an  information   to  set  aside  a  lease  of  a 

formation  to  . 

j«jMid«  chanty  estate,  the  lessee  or  his  representative,  as  well 
as  any  assignees  or  underlessees  of  any  part  of  the 
property,  should  be  made  parties.' 

Muter  of  a       29.  The  master  of  a  school  must  be  party  to  an  infer- 

Bohool,  when  .  "i/it-i  n  ii'i-i 

a  necessary  matiou  brought  lor  his  benefit,  as  to  the  mode  in  which 
the  surplus  rents  of  charity  estates  should  be  applied 
to  his  use.* 

Persons  haT.      30.  It  should  secm  that  where  parties  take  a  con- 

ing  a  oontin>     •  •  ...  ..i..« 

gent  inter,  tiugcut  intcrcst  in  a  chanty  or  lu  its  admmistration, 
parties.  they  should  be  parties  to  an  information.  Thus  where 
an  information  was  filed,  seeking  an  account  of  estates 
given  for  the  endowment  of  a  school^  and  of  others 
given  for  the  foundation  of  scholarships  in  a  college 
for  boys  to  be  nominated  by  the  master  of  the  school, 
it  was  held  to  be  defective  for  want  of  parties^  because 
the  Archbishop  of  York,  who  had  the  appointment  of 
the  schoolmaster  in  default  of  his  being  appointed 
within  two  months  by  the  master  and  fellows  of  the 
college,  was  not  a  party.*  Where  however  a  testatrix 
had  given  a  legacy  in  trust  for  the  minister  of  a 
chapel,  but  directed  that  upon  a  specified  contingency 

^  Attomey'Qeneralj.Greeny2  house,  17  Yes.  283,  286.    See 

Bro.  C.  C.  492.  also  1  Bligh  N.  S.  78, 74^  9«^ 

^  AHomey-Oener<U  Y.  Saber-  *  Attorney- General  7.  Smart, 

dasher*9  Company,  4  Bro.  C.  C.  1  Vee.  72. 

103, 106 ;  and  see  1  Bligh  N.  S.  *  Attorney- General     ▼.     St. 

55.  John's  CoUeye,  7  Sim.  241. 

'  Attorney- CFeneral  v.  Badls- 
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the  l^acy  was  to  go  to  the  trustees  of  a  college,  and    ^^»^^• 
it  had  been  paid  during  many  years  to  the  minister      — 
of  the  chapel,   it  was  held  that  the  charity  for  the 
chapel  might  be  established  upon  a  bill  and  informa- 
tion to  which  the  trustees  of  the  college  were  not 
parties.' 

81.  Although  the  proper  form  of  suit  to  administer  ^^^i^n 
the  funds  of  a  charity  is  the  information  of  the  Attor-  ^^^^ 
ney-General,  nevertheless  trustees  may  file  a  bill  against  SISTS Si'©- 
the  Attorney- General  to  have  the  accounts  of  the  S^lSn, 
charity  taken,  and  to  be  personally  discharged  from  ^^^' 
Hability  in  respect  thereof,  they  submitting  to  such 
account  as  the  Attorney-General  would  be  entitled  to 
ask  against  them  in  an  information ;  and  in  the  same 
suit,  if  the  Attorney -General  desires  it,   the  Court 
will  direct  a  reference  for  a  scheme.* 

32.  Asa  general  rule,  the  Attorney-General  must  be  JJJ^**^ 
made  a  party  to  every  suit  by  bill,  when  the  subject-  ^^^^  ^ 
matter  is  either  wholly  or  in  part  appropriated  tojjjjg^^ 
charitable  purposes.     So  where  the  next  of  kin  of  a  o^»^^««- 
testator' files  a  bill  to  set  aside  a  gift,  as  coming  within 
9  Geo.  II.  c.  36,'  or  where  it  appears  in  a  suit  by  the 
heir-at-law  claiming  a  resulting  trust,  that  there  is  a 
disposition  in  favour  of  a  charity,*  the  Attorney- Ge- 
neral must  be  made  a  party. 

So  where  a  legacy  is  given  for  permanent  charitable 
purposes  to  persons  having  no  corporate  character,  the 
Attorney- Genera]   must  be   made  a  party  to  a  suit 

*  Aitomey-Qeneral    v.    Ood-  '  Kirkhank  v.  Hudson,  7  Price 

dard,  T.  &  B.  348.  212. 

'  J%e  Qovemors  of  Chriset  ^  Cook  v.  Duokenfield,  2  Atk. 

RotpUal  T.  Attorney- General^  5  663. 
Hve257. 
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(Ji^p.  V.  for  such  a  legacy,  in  order  that  he  may  see  that  a  pro- 
■— ^  per  scheme  is  framed  to  secure  the  objects  of  the  tes- 
tator ;  nor  will  the  fund  be  paid  over  to  the  trusteeB, 
although  they  may  have  been  entrusted  by  the  testator 
with  the  management  of  the  fiind.^  Where  however 
a  bequest  has  been  made  for  charitable  purposes  not 
of  a  permanent  character,  and  distribution  has  been 
entrusted  to  trustees,^  or  where  it  has  been  made  to 
the  treasurer  or  other  officers  of  an  established  in- 
stitution as  part  of  its  general  funds,  the  Attorney- 
Greneral  will  not  be  a  necessary  party,  because  the 
Attorney-General  cannot  interfere  with  the  distribu- 
tion of  their  general  funds  ;^  but  where  the  terms  of 
bequest  upon  which  the  legacy  is  given  differ  from 
those  of  the  general  funds  of  the  institution  or  cor- 
poration, the  Attomey-Gteneral  is  a  necessary  party> 
Where  a  bill  is  filed  for  an  account,  the  Attorney - 
Gteneral  will  not  be  a  necessary  party,  merely  because 
a  legacy  happens  to  be  given  to  a  charity.* 

So  likewise  it  has  been  held  that  the  Attorney- 
General  is  not  a  necessary  party  to  a  suit  in  order  to 
see  to  the  right  application  of  money,  by  some  of  the 
members  of  a  voluntary  society  entered  into  with  an 
intention  to  provide  by  weekly  subscriptions  for  such 
of  the  members  as  should  become  necessitous  or  their 
widows,  for  this,  as  Lord  Hardwicke  observed,  "  is  in 
the  nature  only  of  a  private  charity."* 

>  WeUbeloved  t.  JoneSy  1  Sim.  ^  CorporaHon  of  the  Sons  of 

and  Stu.  40.     Sed  yide  MoniUy.  the  Clergy  y.  Mose^  9  Sim.  610. 

LatMon,  Vin.  Abr.  tit.  Charitdble  *  Chitty  y.  Parker,  4  Bro.  C. 

Uses,  H.  pi.  11.  C.  88. 

«  Waldo  Y.  Caletf,  16  Vee.  206.  •  Anon.,  3  Atk.  277.     See  the 

3  WeUheloved  y.  Jones,  1  Sim.  remarks  of  Sir  J.  Romilly,  M.B., 

k  Stu.  40.  in  Ware  y.  Cumberlege,  20  Beay. 

511. 
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33.  Many  of  the  formalities  of  pleading  adopted  in    ^^'Y' 
ordinaiy  cases  have  not  been  enforced  in  cases  of  chap-  jhell^ 
ritiea,  and  it  has   been  laid  down  by  Lord  Hard-  i^^iSJ^M 
wicke,  C,  "that  in  an  information  by  the  Attorney-  ^^[^S'^ 
General  for  the  regulation  of  a  charity,  it  is  the  busi-  Jj^~** 
Bfias  of  the  Court  to  give  a  proper  direction  as  to  the  ^^•^* 
dttrity,  without  any  regard  at  all  to  the  propriety  or 
impropriety  of  the  prayer  of  the  information."^  Thus, 
if  the  wrong  relief*  or  no  relief  at  all  with  regard  to 
pwticalar  objects/  or  a  particular  person/  is  prayed, 
tbe  Court  of  Chancery  will  nevertheless  give  proper 
relief.*    And,  d  fortiori,  where  there  is  a  prayer  for 
general  relief,  proper  relief  will  be  given  upon  an  in- 
fonnation  for  a  charity  without  any  specific  prayer ; 
thus,  where  an  information  was  filed  to  set  aside  a 
lease  of  a  charity  estate  and  for  general  relief,  Lord 
Eldon  said  that  it  was  perfectly  settled  that  the  infor- 
mation had  quite  prayer  enough  to  authorize  an  ac- 
eount  of  the  rent.* 

34.  Where  a  record  is  both  an  information  and  sm  uid 
bill,  and  the  whole  of  the  relief  specifically  prayed  is  converted 

/»  -ill*  11  "I  'I       ^^  infor- 

m  respect  of  an  alleged  mterest  by  the  relator  m  the  mation  only, 
trust  property,  the  Court,  if  it  sees  that  there  is  any 

'  Attorney-General  t.  Jeanee,  Parker^   1  Yes.  43  ;    Attorney' 

1  Ali.  355.  General  y.  ScoH,  ib.  418  j  Attor- 

*  Attorney- General. Y,  White-  ney-Generaly,  Governors  of  HoT' 
%,  11  Ves.  247.  row  School,  2  Ves.  552 ;  Attor- 

*  Attomey-Generaly,  Cooper£  ney-General  v.  Foyster,  1  Anet. 
Company,  19  Ves.  194.  116;  Attorney- General  v.  Lord 

*  Attorney-General  V.Gardner,  Gower,  9  Mod.  228  5th  edit.; 
B«nMrd.  Ch.  Bep.  490;  Attor^  Attorney-General  v.  Mayor    of 
•eyOeneral  r.  Lord  Gore,  ib.  151 ;  Stamford,  2  Swanst  591. 
ittomey-General  y.  JBrereton,  2  ^  Attorney- GenercU  y,  Brooke, 
Tee.  426.  18  Ves.  819,  324. 

'  See     Attomey'General     y. 
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<^-  V.  occasion  for  regulating  the  management  of  the  charity^ 
—  will  not  dismiss  the  information^  even  thongh  the 
claim  of  interest  on  the  part  of  the  relators  is  ground- 
less, and  their  bill  is  dismissed  with  costs^^  but  they 
will  be  at  liberty  to  amend  by  converting  the  record 
into  an  information  only^the  persons  however  named 
as  plaintiffs  being  retained  on  the  reoord  in  the  cha- 
racter of  relators^  in  order  that  they  might  be  answer- 
able for  costs.* 
Bmoon.  35.  So.  where  a  bill  has  been  filed,  and  it  appears 

verted  into  f  rr 

bill  ftnd       that  the  Attorney-General  ouffht  to  have  been  made  a 

information,  "^  ,  i         i    .      •«.  j 

or  inform*,  party,  liberty  has  been  given  to  the  plamtms  to  amend 
their  bill,  by  making  it  a  bill  and  information,  or  an 
information  only,  as  they  should  be  advised.^ 

So  if  any  difference  could  arise  from  considering 
the  record  as  an  information  only,  or  as  an  informa- 
tion and  bill^  leave  would  be  given  to  amend  such  a 
mere  slip.* 

Belief  giren       36.  Though  in  an  information  to  establish  a  cha- 

on  informa> 

tion,  though  rity  there  is  a  mistake  made  by  the  relator  as  to 

Utle  not  pro-        •  , 

periy  aiie^  his  title  to  it,  nevertheless,  if  it  appears  in  the  whole 

or  complaint  *^  *■ 

~^  cause,  the  information  will  not  be  dismissed^  but  a 

decree  will  be  made  in  his  favour  to  establish  that 
charity.* 

So  where  an  information  has  been  filed  for  another 
purpose,  but  the  Ck)urt  sees  that  a  person  is  entitled  to 

^  Attamey-Oeneral  v.  Vivian^  Moffdalen,  Oa^ord^  y.  Sibthorpt 

1  Boss.  226 ;  and  seo  1  Swanst.  I  Bubs.  154. 

805.  *  Per  Lord  Eldon,  C,  in  The 

3  Attomeif'Oenerctl    v.    £ast  Aiiomey-Oeneral  y.  Neiecombef 

India  Company,  11   Sim.  380,  14  Yes.  6. 

888.  '  Atiomey-OeneralY.Breretan, 

s  The  Prerident  of  8t.  Maty  2  Yes.  426,  427. 
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participate  in  the  charity,  the  Court  will  decree  a  pro-    ^^•^• 
per  application  to  be  made  of  the  funds  in  \is  behalf,      — 
though  he  may  have  brought  no  information  for  that 
purpose.^ 

And  Lord  Eldon  lays  it  down  that  upon  informa- 
tion "the  Court  is  not  onjy  to  attend  to  an  actual 
onnplaint,  but  to  see  whether  there  is  any  cause  of 
complaint.^ 

37.  Where  an  information  is  filed  by  a  relator  on  Butmfoma- 

tion  by  rala- 

oduilf  of  one  charitable  institution  claiming  a  legacy,  topcuiming 
to  which  it  is  held  another  is  entitled,  the  Court  ^j^b^  ^ 

^  title  agauiBt 

wll  not  make  a  decree,  that  the  relator  or  those  on  ^^   ^^, 

'  bftTing  a  title 

whose  account  he  sues  have  no  title,  and,  upon  that  dimuMed. 
information,  give  directions  how  the  charity  shall  be 
admimstered  to  those  who  have  a  title,  but  will  dis- 
min  the  information  and  give  no  costs  out  of  the 
charity.' 

38.  So  where  an  impropriate  rectory  was  by  deed  Or  when  no 
Tested  in  trustees  for  the  benefit  of  the  parishioners  to  achan- 
and  mhabitauts,  and  there  was  also  a  perpetual  curacy  »u«<i- 
with  a  pension,  but  there  was  no  provision  as  to  the 
nomination  and  election  of  the  curate,  an  information 

having  been  filed  to  set  aside  an  election  made,  and 
to  declare  and  establish  the  general  right  of  election, 
it  was  dismissed  with  costs  by  Lord  Hardwicke,  who 
«aid,  '*  As  to  the  question  whether  the  Court  ought 
not  to  make  a  decree  to  settle  the  right,  for  that  be- 
ing a  charitable  use  the  information  should  not  be 
dismissed,  the  general  rule  is  so,  but  does  not  hold 

*  Seeii Uomey-Qeneral  v.  Qaardir  '  AUomey'  Qeneral  y.  Coopenf 

Mr,  Barnard.  Ch.  Rep.  483,  490.  Company,  19  Ye?.  194. 

See    also    Attorney- Qeneral   y.  '  Atiomey-Oeneral  y.  Ogleim- 

Gon,  ib.  151.  der,  1  Ves.  jun.  246,  247. 
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<^».  V.  here ;  for  nothing  is  a  charitable  use  here  but  the  pen- 
—  sion,  wbic^  is  not  in  question.  But  there  is  no  ground 
to  establish  this  rights  as  there  is  no  proof  or  examina- 
tion entered  into  of  it ;  nor  will  the  Court,  at  a  suit  of 
a  few  of  the  parishioners^  put  the  parish  to  the  expense 
of  an  issue  to  settle  a  rigjit  which  may  not  come  in 
question  for  many  years/' 
Court  t^         39.  Although  an  information  on  behalf  of  a  charity 


defendwiu   ^u  not  be  dismisscd  for  defect  of  form,  the  Court 

by  OTonook-  ^  ^  ' 

^f^^  will  not  allow  informalities  to  be  prejudicial  to  a  de- 
fendant. ThuH,  in  Attorney  ^General  y.  Warren,^  where 
it  was  sought  to  set  aside  a  decree  which  the  informa- 
tion did  not  state  or  show  any  intention  of  attacking^ 
the  information  was  dismissed  by  Sir  T.  Plumer,  M.R.^ 
who  said,  ^^AU  the  cases  show  that  the  Court  is 
carefiil  not  to  do  injury  to  defendants  by  overlooking 
error  in  form.  Would  no  injury  be  done  here  ?  The 
information  denotes  no  intention  to  attack  the  decree ; 
and  can  the  Court  permit  the  Attorney-General  to 
raise  a  question  in  argument  not  put  in  issue  in  the 
pleadings?  The  record  presents  nothing  to  impeach 
the  decree,  the  information  not  touching,  or  affecting 
to  touch  it ;  there  is  therefore  a  subsisting  decree  on 
the  very  point.  How  can  the  Court  overrule  it  with- 
out at  least  putting  it  in  issue  ?'^ 

Same  de-  40.  The  samc  modes  of  pleading  are  adopted  with 

fenoes  may  r  o  r 

i3'(JSLSSo^  regard  to  charities  as  other  cases ;  and  the  same  de- 
Sfe^r  Si-  ^^J^ces  may  be  set  up  by  plea,  demurrer,  or  answer. 
"aS7n*"*^  Where,  for  instance,  an  information  was  filed  to  admit 
Chancery.  fgUows  of  a  coUcgc,  a  plca  that  by  the  statutes  of  the 
college  such  questions  were  determinable  by  the  visi- 

1  2  Swanst.  291,  310. 
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tor  was  allowed  :^  so  likewise  a  former  decree.*  or  the   cha».  t. 

S60t.  1« 

statute  of  9  Geo.  II.  c.  36,  may  be  pleaded,  to  an  in-      -^  * 
fixrmatioii/  or  if  the  objection  appears  on  the  face  of 
the  information,  advantage  of  the  statute  may  be  taken 
by  demurrer.* 

41.  A  demurrer  will  be  allowed  to  <  n  information  pem™' 
fcr  multifariousness,  if  it  is  filed  against  a  corpora-  JJJi"*~"' 
tkm  asking  relief  with  respect  to  several  and  distinct  ^^'^^' 
duurities.^     Secus  if  there  are  allegations  in  the  in- 
formation  to  show  that  the  charities  are  homogeneous, 

though  there  may  be  minute  distinctions  between 
them,  in  which  case  they  may  all  be  joined  in  the  same 
ioformation.^  Although  the  demurrer  for  multifari- 
ousness may  be  allowed,  leave  may  be  given  to  amend 
the  information  by  striking  out  the  matter  relating 
to  the  charities  creating  the  objection.^ 

42.  With  r^ard  to  answers  to  informations,  so  far  amwwb  t» 
tt  they  are  the  same  as  answers  to  ordinary  bills,  the  tiona. 
reader  is  referred  to  the  books  of  practice  for  infor- 
mation on  the  subject. 

43.  Where  after  exceptions  had  been  allowed  to  an  Exceptions 
answer  to  an  information  for  insufficiency,  the  Court 

*  AUom^-GenercU  y.  Talbot,  chant  Taylori  Cowpany,  1  My. 
)  Aik.  662,  1  Yes.  7a  See  also  k  K.  189,  6  Sim.  288  ;  AUomey- 
^ihrney-General  ▼.  St.  John't  General  ▼.  OoldsmiM  Company, 
^Uffe,  1  Coop.  Select  Ca.  t.  6  Sim.  670  j  Attorney- General  v. 
Brougham,  401.  Corporation  of  Carmarthen,  Sir 

*  Attorney- General  ▼.  Mill,  5  Ot.  Coop.  80;  Attomey-General 
«igh  N.  8.  693,  2  Dow  &  C.  v.  St.  John'g  Collide,  7  Sim.  241. 
393.  «  A  ttomey-  General  v.  Merchant 

*  Attomey'Qeneral  T.  Lord  Taylor^  Company,  1  My.  k  K. 
^eynuMik,  Amb.  22.  189,  reveraing  S.  C,  6  Sim.  288. 

*  Attomey-Oeneral  t.  Naeh,  3  ^Atlomey-Generalr.  Merchant 
Bw.  C.  C.  688.  Taylor^  Company,  1  My.  &  K. 

*  AUomeyOeneral    t.    Mer^  189. 
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<^- V.    being  of  opinion  that  the  interrogatories  were  more 
.    —      extensive  than  the  purposes  of  the  suit  required,  re- 
*^^*o      ferred  it  to  the  Attorney-General  to  consider  what 
^Sr*^'      course  ought  to  be  taken  with  respect  to  the  excep- 
tions, and  stayed  all  proceedings  in  the  suit  in  the 
meantime.^ 
Answer  of  a       44.  Where  a  corporation  is  made  a  defendant  to  an 
information  they  put  in  their  answer  under  their  com- 
mon seal. 
Thdrbook.       45.  As  uo  proceeding  can  be  had  against  a  corpo- 
okSretc,    ration  for  perjury,  their  secretary,  clerk,  bookkeeper, 
made  a  de-    or  othcr  officer,  may  be  made  a  party  for  the  purpose 
purposes  of  of  giving  discovcry,  and  he  cannot  demur  on  the 

ground  of  his  having  no  interest.* 
Individual        46.  Morcovcr  if  an  individual    corporator  whose 
r^red^  estate  was  charged  with  a  rent  or  payment  to  a  charit- 
ti9ct  answer,  able  usc,  of  which  the  corporation  had  the  manage- 
ment, had  obtained  possession  of  the  deed,  and  had 
destroyed  or  cancelled  it :  upon  an  information  being 
filed  in  Chancery  for  the  purpose  of  having  the  estate 
of  the  charity  properly  administered  by  the  corpora- 
tion who  were  trustees,  it  would  be  perfectly  compe- 
tent to  call  upon  the  mayor,  if  he  was  the  individual 
implicated  in  that  conduct,  not  only  to  answer  with 
the  rest  under  their  common  seal,  but  also  to  answer 
as  to  the  circumstances  relative  to  that  deed  supposed 
to  be  in  his  hands.^ 
Answer  of        47.  Exccpt  whcrc  the  interest  of  the  Crqwn  or  the 

the  Attor-  ^ 

ney-  en  j  Attomey-OeMral     v.     The      ration  of  Ckippenham^  14  Vee. 

Mayor  of  Carlule,  4  Sim.  275.         245. 

s  Mitf.  Plead.  188  4eh  edit. ;  >  Per    Lord    Eldon,    C,    in 

and  see  Dummer  y.  The  CorpO'      Jhimmer  v.  The  Corporation  qf 

Chippenham,  14  Yee.  254. 
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purposes  of  public  justice  require  a  full  answer,'  the  ^^J-^- 
Attorney-General,  for  it  is  a  mere  matter  of  discre-  — 
tion  on  his  part/  only  puts  in  a  general  answer  stating 
that  he  is  a  stranger  to  the  matters  contained  in  the 
bill,  and  that  he  hopes  the  interest  of  the  Crown  will 
be  taken  care  of.'  The  answer  of  the  Attorney-Gene- 
nl  is  usually  signed  by  him,  and  is  put  in  without  an 
oath.^ 

If  the  Attorney-General  do  not  put  in  an  answer 
to  a  bill  filed  against  him  within  a  reasonable  time, 
tbe  Court  has  ordered  that  unless  the  answer  be  put 
in  by  a  short  day,  the  bill  will  be  set  down  to  be 
taken  pro  confesso} 

48.  In  subsequent  parts  of  this  work,  the  relief  oenerai 
given  upon  information,  whether  it  may  be  by  way  reUef  upon 
of  information  directing  accounts  to  be  taken,  setting  tions. 
snde  transactions,  or  the  appointment  or  removal  of 
trustees  or  other  officers  of  charities,  or  of  whatever 
uatore  it  may  be,  will  be  noticed,  together  with  the 

niies  ordinarily  observed  by  the  Court  with  regard  to 
costs. 

49.  As  a  general  rule,  the  Attorney- General  never  Roieaato 
receives  nor  pays  costs,  but  the  rule  is  subject  to  this  the  Attor- 
modification  : — namely,    that   the  Attorney-General 

never  receives  costs  in  a  contest  in  which  he  could 
have  been  called  upon  to  pay  them  as  a  private  in- 


*  CoUbraoke  v.  Attorney- Cfe-  ral,  5  Price  898  n. 

weral,  7  Price  192  ;  Orauford  r.  »  1  Newl.  103. 

Attorney' General^  7    Price    1;  *  1  Dan.  Chan.  Pr.  146,  2nd 

J^ettre  r.  Attorney^  General^  1 Y.  edit. 

4  C.  Exch.  Ca.  209.  »  Peto  ▼.  Attorney- General,  1 

'  Damton  ▼.  AUomey-Gene-  Ton.  &  J.  509. 
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Chap.  V. 
Sect.  1. 


Attorney- 
General  not 
allowed  coats 
of  appearinf( 
aeparatelj 
fVom  rela- 
tors, when. 


Foes  of 
Attorney- 
General 
allowed 
though  he 
did  not 
personally 
appear. 


dividual.^  This  modification  of  the  rule,  Lord  Gotten- 
ham  observes,  "  would  give  all  the  protection  to  the 
suitor  opposed  to  the  Attomey-Greneral  which  is  in 
justice  is  due  to  him,  and  at  the  same  time  discourage 
what  is  too  often  the  case,  namely,  carrying  on  an 
unnecessary  and  improper  litigation  in  consequence 
of  that  rule.*  The  Attorney-General  constantly  re- 
ceives costs  where  he  is  made  a  defendant  in  respect 
of  legacies  given  to  charities.^  And  where  charity  in- 
formations have  been  filed  by  the  Attorney-General, 
costs  have  been  firequently  awarded  to  him  in  inter- 
locutory matters,  independently  of  the  relator.* 

The  Attorney-General  will  be  allowed  his  costs, 
even  where  his  application  has  failed,  if  it  were  made 
with  the  sanction  of  the  Court.^ 

50.  Where  in  a,  charity  information  the  relators  are 
aUowed  their  costs  of  the  proceedings  which  the  At- 
torney-General has  attended  separately  by  his  own 
solicitor,  without  an  order  of  the  Court  for  so  doing, 
the  Attorney-General  will  not  be  allowed  his  separate 
costs.® 

51.  In  a  charity  information  filed  without  a  relator,^ 
the  Attorney- General  did  not  appear  personally  upon 
the  hearing  at  the  Soils,  but  two  other  counsel  ap- 
peared in  support  of  the  information,  it  was  held  that 
the  costs  of  a  brief  of  the  Attorney- General  ou 


*  Per  Lord  Cottenham,  C,  in 
Attorney' Chneral  v.  The  Corpo- 
ration qf  London^  2  Mac.  &  G-. 
278. 

«  lb.  278. 

B  Per  Sir  John  Leach,  V.G., 
1 S.  &  S.  897  ;  and  see  Moggridge 


T.  ThacktoeU,  7  Yes.  88. 

<  1  S.  &  8.  897. 

^  Sc  The  Bedford  Charitiet, 
29  L.  T.  6. 

'  Attorney' Oeneral  t.  J)oce, 
Tom.  &  Bu8B.  828. 

7  Under  2  Will,  IV.  0.67. 
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to  be  allowed  in  addition  to  those  of  the  two  counsel,    cbap.  y. 

'       Sect.  1. 

in  the  taxation  of  costs  as  between  party  and  party  .^        — 

52..  As  a  general  rule,  a  relator  in  a  charity  infor-  ^JJJi^^^S^ 
mation^  where  there  is  nothing  to  impeach  the  pro-  »uo^«d- 
priety  of  the  suit,  and  no  special  circumstances  to  jus- 
tify a  special  order,  will,  upon  obtaining  a  decree  for 
tiie  charity,  be  entitled  to  have  his  costs  as  between  so- 
licitor and  client,  and  to  be  paid  the  difference  between 
the  amount  of  such  costs  and  the  amount  of  the  costs 
vhich  he  may  recover  from  the  defendants  out  of  the 
duuity  estate.*  In  special  cases,  the  relator  may  be 
entitled  to  charges  and  expenses  in  addition  to  his 
costs  of  the  suit  as  between  solicitor  and  client ;  but 
such  cases  must  depend  upon  their  peculiar  circum- 
stances, to  be  brought  forward  and  established  by  evi- 
dence on  proper  occasions.^  There  are  several  cases  in 
which  the  costs  to  be  paid  by  the  trustees  of  the  cha- 
rity have  been  ordered  to  be  paid  out  of  the  funds  of 
the  charity  generally  ;*  but  the  trustees  objecting,  it  is 
more  regular  and  proper,  in  the  first  instance  at  least, 
to  charge  the  costs  which  fall  upon  the  charity  estate, 
on  the  fund  recovered  by  the  information,  or  on  the 
estate^  which  is  the  subject  of  the  suit.  It  may  happen 
however  that  justice  to  the  relator,  and  even  the  in- 
terests of  the  charity,  may  require  a  different  provision, 
which  would  be  made  when  the  circumstances  require 

»  AUomejf'&eneral     v.     The  Bear.  303.  See  Attorney- General. 

Draper^  Company,  4  Beav.305.  y.  The  Skinner^  Company,  Jao. 

«  Per  Lord  Langdale,  M.R.,  680;   Attorney- Oeneral  v.    The 

in  AUomey-General  v.  Kerr,  4  Corporation    of  Manchester,  3 

B«T.  303.    See  also  Attorney-  L.  J.  Ch.  64. 
General  t.  Carte,  I  Dick.  118 ;  <  Per  Lord  Langdale,  M.R., 

Beames  on  Coate  343.  in  Attorney- General  v.  Kerr,  4 

•  Per  Lord   Langdale,  M.R.,  Bear.  303. 
in  Attorney- General  y.  Kerr,  4  j   2 
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(^i».  V.    it,  but  not  otherwise.^    When  however  an  informa- 

Sect.  1,         / 

—  tion  only  succeeds  as  to  a  part,  and  is  filed  without 
any  previous  application  to  the  trustees  of  charity, 
and  as  to  the  part  which  succeeds  does  not  substan- 
tially promote  the  benefit  of  the  charity,  the  relators, 
if  allowed  any  costs,  will  only  be  allowed  costs  as  be- 
tween party  and  party,  and  no  extra  costs  out  of  the 
charity  fund.^ 

And  in  Attorney -General  v.  Cullum,^  where  an  in- 
formation was  dismissed  with  costs,  as  to  part  of  it 
,  complaining  of  certain  alienations  and  exchanges  of 
the  trust  land  as  being  improper,  and  was  retained 
merely  for  the  purpose  of  a  scheme  and  the  appoint- 
ment of  new  trustees,  no  costs  of  that  part  of  the 
information  which  was  not  dismissed  were  given  to 
the  relators  up  to  the  hearing,  as  it  appeared  that 
the  information  was  not  filed  with  a  view  to  the  bene- 
fit  of  the  charity,  and  had  been  instituted  and  con- 
ducted in  a  manner  to  create  great  unnecessary  ex- 
pense. 
Reiafcort  or-      53.  Not  ouly  will  costs  uot  bc  allowcd  the  relator, 

dered  to  pay  ,         "  i        •    /.  •         . 

co«u,when.  but  sometimes  when  the  mformation  is  unnecessary, 
and  especially  if  it  contains  gross  imputations  upon 
the  characters  of  others,  the  Court  will  order  the  rela- 
tors to  pay  the  costs.* 
cosuof  54.  The  rules  with  regard  to  the  costs  of  trustees 

chttities      of  charities  are  much  the  same  as  those  of  ordinary 

»  Per  Lord  Langdalo,  M.  R.,  »  1  Keen  104. 

in  Attomeif- General  y.  Kerr,  4  Attorney -Oenertd  ▼.  Smart , 

Boay.  308.  1  Yes.  72 ;  Attorney-General  r. 

2  Attorney-General    v.     The  Gleg,  1  Atk.  356;  S.  C,  Amb. 

Fishmonger^  Company yl  Keen  ^^\  Attorney- General  t.  Hart- . 

492,  501.  ley,  2  J.  &  W.  370. 
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trustees.  If  they  have^  whether  they  be  individiials  ^^•7" 
or  a  corporation^  mismanaged  the  funds  of  the  charity  ^  ^<,y. 
and  n^lected  its  objects/  by  their  condnct  given  oc-  n»«o™- 
casion  to  the  suit/  or  have  suppressed  and  concealed 
evidence  relating  to  the  charity/  or  nominated  a 
schoolmaster  contrary  to  the  particular  tenure  of  the 
charter/  they  will  be  liable  to  costs.  Trustees  of  a 
charity^  even  where  the  balance  of  accounts  when 
taken  is  found  to  be  in  their  favour^  will  nevertheless 
be  deprived  of  their  costs^  where  they  have  attempted 
to  overcharge  the  charity  funds  by  claiming  a  larger 
balance.*  Trustees  have  been  held  to  be  entitled  to 
the  costs  of  obtaining  an  Act  of  Parliament  to  regu- 
late the  charity  /  but  not  of  an  unsuccessful  attempt 
to  obtain  an  act  for  that  purpose^  without  the  sanction 
of  the  Court  of  Chancery .^  And  when  trustees  of  a 
charity  have  been  removed  from  the  trusts  on  account 
of  their  misconduct^  they  will  be  directed  to  convey 
the  trust  property  to  the  new  trustees  at  their  own 
expense.®    Where  part  of  charity  property  is  held  to 

*  The  Haberdaaheri  Comfong  y.  Corporation  of  JSast  Retford, 
▼.  Attorney'  General,  2  Bro.  P.  0.      2  My.  &  K.  35. 

370,  TomL  edit.    See  also  At-  ^  The  Town  of  Salop  t.  The 

iomey-Cfeneral  r.  The  Mercers'  Attomey-Oeneral,  2  Bro.  P.  C. 

(hmpamf,  2  Mj.  &  K.  654,  where  402,  TomL  edit. 

the  trustees  were  ordered  to  pay  *  Attorney- General     v.     The 

an  the  costs,  except  those  which  Bretoer^ Company, IT. Wmfi.376, 

were  incoired  by  the  necessity  erf  *  Caee  of  Downing  College,  2 

settling  a  new  scheme.  Bosd.  519,  cited. 

'  Attorney 'General  v.  Corpo-  '  Attorney- General  v.JBarl  of 

ra^on  of  Stafford,  Barnard,  Ch.  Manefield,  2  Buss.  501,  518. 

Bep.  83.  '  Mayor  of  Coventry  v.  Aitor- 

*  Borough  of  Hertford  Y.  Poor  ney-General,  7  Bro.  P.  C.  235, 
^  Hertford^  2  Bro.  C.  C.  377,  TomL  ed. ;  Sx parte  Greenhouse, 
Toml.  edit.;    Attorney- General  1  Madd.  109. 
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gha».  V.   be  forfeited  by  reason  of  a  breach  of  condition  by 

8eot.  1.  •'  ^ 

—  the  trustees^  and  they  afterwards  appear  upon  an  ap- 
peal firom  that  decision^  they  are  not  entitled  to  their 
costs ;  the  only  fdnd  oat  of  which  such  costs  would 
be  payable  being  no  longer  in  their  possession.^ 
Where  a  testator  creates  different  charities^  and  vestB 
the  charity  property  in  the  same  trustees^  those  cha- 
rities are  entirely  distinct^  and  costs  incurred  in  pro- 
ceedings relating  to  one  charity  are  not  payable  out 
of  the  property  of  the  others.* 

coataofheir.      55.  The  costs  of  the  heir-at-law  in  a  charity  case. 

founder.  where  no  improper  point  on  his  part,  will  be  allowed 
as  between  solicitor  and  client^  although  the  Court 
may  decide  against  his  claim.'  Where  however  an 
heir-at-law  filed  a  bill  for  the  purpose  of  having  cha- 
ritable bequests  declared  void  under  9  Geo.  II.  c.  36, 
a  bill  having  previously  been  filed  for  establishing  the 
will  and  carrying  the  trusts  into  execution.  Lord 
Thurlow,  C,  held  that  as  the  bill  of  the  heir-at-law 
was  quite  unnecessary,  as  he  might  have  come  in 
under  the  other  bill,  the  costs  of  his  bill  should  come 
out  of  the  real  estate.* 

costoofnext  56.  In  charity  cases,  where  no  improper  point  is 
raised  on  behalf  of  the  next  of  kin,  they  are  entitled 
to  their  costs  as  between  solicitor  and  client.^ 

^£i^h  ^^'  Upon  an  information  being  filed  to  establish 

1  Attorney-General  y.  Grain-  Gosts  878;    CMrrie  y.  Pye^  17 

yer,  7  W.  R.  684  (V.  0.  K.).  Vee.  462. 

3  Attorney- General  v.  Grain-  *  Leacrofty.  Maynard^  1  Ve*. 

yer,  7  W.  B.  684  (V.  0.  K.).  jun.  279. 

'  Attorney-General  t.  Tonna^  •  Carter  v.  Green^  8  E.  ft  J. 

4  Bro.  C.  C.  177,  Beamee  on  691 ;  Gaffney  y.  Hefoey^  1  Dr.& 

Walsh  25. 
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a  charitable  bequest^  although  the  information  has   ^^J- 
filled  and  it  is  held  that  the  beqnest  falls  into  the  ^jj^^^JZ^j,^ 
residue,  the  costs  will  often  be  directed  to  come  out  gj^ 


out  of 


itetor^s 


of  the  testator's  general  assets.^  And  where  a  bill  was  f^^ 
filed  far  the  payment  of  a  charitable  legacy^  although 
the  Court  decided  that  it  was  not  payable,'  neverthe- 
less as  it  was  a  proper  case  to  be  brought  under  its 
consideration  it  was  dismissed  without  costs.' 


SECTION  n. 

PiocnDorGB  BY  PBTiTioir  UKDBB  SiR  Sahtjel  BO]aLLY*S  ACT 
Am)  smoLAB  Acts. 


1.  Sir  Samud  RomUltfs  Act,  52 

(ko.  III.  c.  101. 

2.  Naarrew  constructumpiUupon 

Sir  Samud  RtmiU'ifs  Ad. 

3.  Cowi  to  which  this  Act  has 

hem  hdd  to  he  inapplicaible. 

4.  Cases  to  which  the  Act  has  been 

held  to  he  appUcabU, 

6.  JHscretum  of  the  Cottrt  to  de- 

cline to  make  orders  wider 
the  Act. 

5.  Persons  presenting    petition 

must  have  an  interest. 

7.  S<metion  of  Attomey-Oeneral 

necessary :  when,  that  of  8o- 
Udtor-Oenerai. 

8.  Petition  not  signed  by  the  At- 

torney •  Qenerol   a   nullity, 
when. 


9.  Petition,  how  to  be  signed,  at- 
tested, etc. 

10.  Consequeneeof  non-compliance 

with  forms  required  by  the 
Act. 

11.  Attorney-Oeneral    authorized 

to  make  applications  under 
Sir  S.  BomiUy*s  Act  and  si- 
milar Acts. 

12.  Who  ought  to  cUtend  proceed- 

ings subsequent  to  the  peti- 
tion. 

13.  Service  of  petition, 

14.  For  what  purpose  parties  not 

served  with  petition  may  be 
heard. 

15.  Applications     subsequent     to 

order  on  petition  by  motion. 

16.  Course  adopted  when  informa- 


^  Attorney-Oeneral  r.  Hinx- 
man,  2  J.  &  W.  278  ;  Kirkbank 
T.  Hudson^  7  Price  222 ;  Daley 


V.  Attorney -Oeneralf  11  Jr.  Ch. 
Bep.  41. 
s  OihblettY.Robson,6B'im.e61. 
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Sect.  2. 


tion  and  peUtion  rdaU  to 
the  same  matter, 

17.  Costs. 

18.  Where  appeal  lies. 

19.  Schema  on  petition  may   be 

iUtered  on  motion. 

20.  SwDMnary  procedure    wider 

Sir  Samud  RomiUjfs  Act, 
extended. 

21.  To    proceedings    under    the 

Gframmar  Schools  Act; 

22.  To  proceedings  wider  8  dE;  9 

Vict.  c.  70,  s.  22,  for  the 
appointment  of  bequests  and 
also  cha/rges  on  the  formation 


qfnew  districts  for  tkurdia, 

etc. 
28.  Petitions  presented  wider  hood 

acts,  haw  entitled. 
24.  Sanction  qf  Board  to  appUca- 

turns,  when  necessary. 
A pplications  wider  Acts  regvt- 

lating  particidar  dutrities. 
Persons    presenting  petitioK 

mnst  hone  an  interest  in  the 


25. 


Sir  Samnel 
BomiUj'B 
Act  (52  Geo. 
III.  c.  101). 


In  cases  of 
breach  of 
trust  peid- 
tion  to  be 
presented  to 
the  Lord 
Chancellor, 
etc.,  who 
shall  hear 
the  same  in 
asnmmarj 
way,  and 
make  order] 
therein. 


27.  Oow^  cannot  give  costs  unless 
atUhorized  by  particular  Act. 

28.  Petitioners  must  dect  to  pro- 
ceed under  particular  or  ge- 

neral Act,  when. 

1.  In  order  to  obviate  the  expense  and  delay  oc- 
casioned by  the  ordinary  mode  of  procedure  by  infor- 
mation, Sir  Samuel  Romilly^s  Act  (52  Geo.  III.  c. 
101)  was  passed.  It  is  entitled  "  An  Act  to  provide 
a  Summary  Remedy  in  Cases  of  Abuses  of  Trusts 
created  for  Charitable  Purposes/'  and  after  reciting 
that  it  was  expedient  to  provide  a  more  summary  re- 
medy in  cases  of  breaches  of  trusts  created  for  chari- 
table purposes^  as  well  as  for  the  just  and  upright 
administration  of  the  same,  it  enacted,  that  from  and 
after  the  passing  of  the  Act/  in  every  case  of  a  breach 
of  any  trust  or  supposed  breach  of  any  trust  created 
for  charitable  purposes,  or  whenever  the  direction  or 
order  of  a  Court  of  Equity  should  be  deemed  neces- 
sary for  the  administration  of  any  trust  for  charitable 
purposes,  it  should  be  lawful  for  any  two  or  more 
persons  to  present  a  petition  to  the  Lord  Chancellor, 
Lord  Keeper,  or  Lords  Commissioners  for  the  custody 
of  the  Great  Seal,  or  Master  of  the  Bolls  for  the 

>  9th  July,  1812. 
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time  beiog,  or  to  the  Court  of  Exchequer/  stating  such  cm.  v. 
complaint  and  praying  such  reUef  as  the  nature  of  the  — 
case  might  require ;  and  that  it  should  be  lawful  for 
the  Lord  Chancellor^  Lord  Keeper  and  Commissioners 
for  the  custody  of  the  Great  Seal,  and  for  the  Master 
of  the  Rolls  and  the  Court  of  Exchequer,  and  they 
were  thereby  required,  to  hear  such  petition  in  a  sum- 
mary way,  and  upon  afSidayits  or  such  other  evidence 
as  ahould  be  produced  upon  such  hearing  to  deter- 
mine the  same,  and  to  make  such  order  therein  and 
with  respect  to  the  costs  of  such  applications  as  to 
him  or  them  should  seem  lust :  and  such  order  should  Appeal  to 

J         '  ^  the  House  of 

be  final  and  conclusive,  unless  the  party  or  parties  who  i^'^s. 
should  think  himself  or  themselves  aggrieved  thereby 
should,  within  two  years  from  the  time  when  such  order 
should  have  been  passed  and  entered  by  the  proper 
officer,  have  preferred  an  appeal  from  such  decision  to 
the  House  of  Lords,  to  whom  it  was  hereby  enacted 
vpi  declared  that  an  appeal  should  lie  from  such  order.^ 

And  it  is  enacted,  that  every  petition  so  to  be  pre-  Petitions  to 
ferred  as  aforesaid  should  be  signed  by  the  persons  pre-  ^  certi. 
ferring  the  same,  in  the  presence  of  and  should  be 
attested  by  the  solicitor  or  attorney  concerned  for 
such  petitioners,  and  every  such  petition  should  be 
submitted  to  and  be  allowed  by  his  Majesty's  At- 
torney or  Solicitor-General,  and  such  allowance  should 
be  certified  by  him  before  any  such  petition  should 
be  presented.* 

And  it  is  further  enacted,  that  neither  the  petitions,  „oJ^ie°gJ 
nor  any  proceedings  upon  the  same  or  relative  thereto,  SS y'**"^ 

'  The  Equity  juriBdictioa  of  the  Ck}urt  of  Exchequer  is  aholished. 
*  Sect.  1.  '  Sect.  2. 

l3 
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<^- ▼•   nor  the  copies  of  any  such  petitions  or  proceedings^ 
—      should  be  subject  or  liable  to  the  payment  of  any  stamp 
duty  whatever.^ 
Narrow  2.  Notwithstanding  the  comprehensive  terms  of  Sir 

iSLi^ES'  ^^'^^^'^  Romilly^s  Act,  a  very  nai*row  construction 
miUj'aAot.  was  put  upou  it  by  the  decisions  of  contemporary 
judges,  who  manifested  in  no  measured  terms  the 
strong  dislike*  which  they  felt  towards  a  measure 
which  has  been  the  forerunner  if  not  the  model  of  the 
simple  and  more  natural  mode  of  procedure  which 
has  of  late  years  in  so  many  cases  superseded  the 
more  complex  pleadings  of  an  ordinary  suit  in  Chan- 
cery. The  narrow  limits  however  originally  imposed  by 
the  earlier  authorities  which  relate  to  the  jurisdiction 
which  may  be  exercised  under  this  statute  have  been 
relaxed  by  some  later  ones.  It  may  however  be  said, 
that  the  decided  cases  have  cut  down  the  general 
operations  of  the  Act  to  cases  which  arise  between 
the  trustees  and  cestuis  que  trust  of  the  charity,  and 
that  even  in  cases  of  this  latter  description  the  Court 
must  exercise  a  discretion  as  to  whether  the  Act  can 
be  applied  with  advantage  to  the  charity.     In  the 


^  Sect.  3.  lawB,  becaase  I  am  thoroughly 

'  See  the  remarkfl   of  Lord  persuaded  that,  generally  speak- 

Bedesdale^    m    Corporation   of  mg,  such  alterations  lead  to  mis- 

Ludlow  T.  Cfreenhotue,  1  Bligh  chief.    In  the  first  place,  they 

N.  S.  49,  where  his  Lordship  are  generally  ill  understood,  ihej 

obseryee,  '*  I  belieye  these  sum-  are  precipitately  undertaken  and 

mary  proceedings  will  be  found  loosely  expressed;  and  that  toAtcA 

not  to  be  always  the  nearest  way  the  wisdom  of  a^es  has  contriyed 

home,  or  at  least  not  the  best  to  have  clearly  described,  is  oon- 

way  home.    I  have  an  objection,  fused  by  the  words  of  an  Act  of 

h  fixed  and  rooied  objection,  to  Parliament,  often  extremely  diffi- 

anyrashalteraiionsoteBUkhUshed  cult  to  interpret" 
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Attorney-General  v.  The  Bishop  of  Worcester^  Lord  chap.  v. 
Justice  Turner  appears  to  have  been  of  opinion  that  — 
the  Act  mighty  at  all  events^  be  safely  resorted  to  in 
all  cases  where  no  separate  and  conflicting  interests 
existed  between  the  objects  of  the  charity^  and  where 
therefore  the  Attorney-General  represents  them  all.^ 
The  coarse  which  the  decisions  have  taken  renders  it 
necessary^  without  attempting  altogether  to  explain 
upon  what  principle  they  proceed,  to  show  in  what  cases 
the  Act  has  been  held  applicable  and  in  what  cases 
not  applicable  to  the  particular  circumstances  or  the 
lelief  sought  in  respect  of  charities  of  different  kinds. 
3.  Sir  Samuel  Romilly^s  Act  has  been  held  not  to  ^f^  ^ 

•'  which  the 

apply  to  cases  where  there  were  constructive  trusts,^  Act  hw  been 

^'^  ^  '    held  to  be 

nor  where  the  circumstances  are  complicated,*  nor  "»»pp^«»*>i«- 
where  it  is  doubtful  in  whom  the  legal  estate  is  vested/ 
nor  where  there  are  adverse  claims  or  disputes  as  to 
▼ho  are  the  objects  of  the  charity,*  or  whetjier  certain 
persons  called  governors  or  trustees  have  a  certain  au- 
thority,^  nor  where  persons  put  in  adverse  claims  to 
the  right  to  administer  the  charity  property,®  or  to  de- 
termine adverse  claims  to  land,'  nor  can  the  Court  de- 
termine under  this  Act  whether  trustees  have  power  to 

^  9  Hare  328.  381 ;  In  re  Wett  Retford  Church 

'  Per  Sir  John  Bomilly,  M.B.,  Landt,  10  Sim.  101. 

16  Beay.  617.  ^  I>ean    Clarh^s   Charity,  8 

>  Sr  John  Norru^s  Charity,  Sim.  34  j  In  re  Magdalen  Land 

Sir  G.  Coop.  295 ;  Ex  parte  Skin-  Charity,  9  Hare  624. 

nerylnthemaUeroftheLawford  ^  AUomof  -  General   v.    Tlhe 

Charity,  2  Mer.  453.  Corporation  of  Brietol,  14  Sim. 

*  Corporation   of  Ludlow  y.  648. 

Oreefihoiue,  1  Bligh  N.  S.  17.  «  In  re  Weet  Retford  Church 

*  PhUUpotte'  Charity,  8  Sim.      Lands,  10  Sim.  101, 108. 

»  Sx parte Jlee8,3Y,ScB. 10. 
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cgAP.  V.    alter  the  old  rules  and  regulations  of  a  school,^  nor  to 
—      add  to  the  number  of  trustees  limited  by  the  founda- 
tion,^  nor  to  transfer  the  funds  of  a  dispensary  to  a 
hospital  and  to  amalgamate  the  two  institutions^^  nor 
to  set  aside  a  lease  of  a  charity  estate,*  nor  to  direct 
accounts  of  the  estates  of  persons  who  have  received 
the  rents  of  the  charity  estate.^ 
cwej to^         4.  The  Act  however  has  been  held  to  be  applicable 
heidlohT^  to  authorize  the  settlement  of  conflicting  claims  arising 
appUcabie.    upon  the  coustruction  of  an  instrument;*  the  sale  or 
exchange  of  charity  property  if  obviously  beneficial ;' 
to  consider  a  scheme  for  the  management  of  a  gram- 
mar-school,®  or  of  a  charity  estate,*  or  of  the  estate 
and  school,  and  to  ascertain  whether  an  Act  of  Parlia- 
ment should  be  applied  for  to  regulate  the  charity.^^ 
The  Court  also  has  under  the  Act  power  to  appoint 
new  trustees,^^  to  reinstate  a  schoolmaster  if  impro- 


i 


^  Attorney  -  Qenered  y.  East 
Retford  Orammar  School^  17 
L.  J.  N.S.  Ch.450,  V.C.B. 

'  In  re  8iorey*a  AUnehouiet^ 

9  L.  J.  N.  S.  Ch.  93. 

^  In  re  Bectdinff  Dispensary^ 

10  Sim.  118. 

4  Sa  parte  Skinner,  2  Mer. 
463, 1  WUb.  C.  C.  14. 

^  In  re  St.  Wenn*t  Charity,  2 
Sim.  &  S.  66. 

^  Inre  Parish  of  Upton  War* 
ren,  1  My.  &  K.  410. 

7  In  re  Parke's  Charity,  12 
Sim.  329;  Re  the  Overseers  of 
JEcelesaU,ie  Bear.  297 ;  Ee New- 
ton's Charily,  12  Jur.  1011  ; 
Mildmay  y.  Lord  Ruihven,  per 
Lord  Cranworth,  22  Feb.  1861, 


cited  14  Beay.  121  «•  Sedvide 
The  Ashton  Charity,  22  Beav. 
288;  Se  Lyfor^s  Charity,  16 
Beay.  297  ».;  Sed  vide  In  re  The 
Suir  Island  Female  Charity 
School,  3  Jo.  &  L.  171. 

^  In  re  Eoyston  FreeOrammar 
School,  2  Beay.  228 ;  In  re  The 
Rugby  School,  1  Beay.  467. 

>  Ex  parte  The  Rerkhamp- 
stead  Free  School,2Y.&B.lS4i 
Re  Chertsey  Market^  6  Price 
261. 

^  Inre  The  Shrewsbwy  Oram- 
mar School,  I  Mac.  &  G.  324^  1 
HaU  &  T.  401. 

1^  Biynold  y.  Springfield,  7  C. 
&  P.  71,  74. 
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perly  dismissed,^  to  declare  the  proportions  in  which   <Jap.  v. 


a 


Sect.  S. 


the  charitable  objects  are  entitled. 

5.  Moreover  in  all  cases  it  is  in  the  discretion  of  i>i»cretionof 
the  Court,  if  it  thinks  the  case  requires  it.Jo  decline  decUneto 

to  make  an  order  upon  petitions  under  the  Act  and  ^^er  the 
to  require  the  parties  to  proceed  by  information.' 

6.  Persons  presenting  a  petition  under  the  ActPenoos 
most  have  a  direct  interest  in  the  charity.^  petttionmiut 

7.  Before  any  petition  can  be  presented  under  the  tereet. 
Act,  it  will  be  observed  that  it  must  be  submitted  to^  A^Sl^f 
and  allowed  by^  the  Attorney  or  Solicitor-General,  n^sauy: 
such  allowance  to  be  certified  by  him.     It  appears  soudtor.  ^ 
that  the  Solicitor-General  can  only  act  by  certifying 

his  allowance  during  the  vacancy  of  the  office  of  At- 
torney-General.* 

8.  It  has  been  held  that  an  order  made  upon  a  peti-  Petition  not 

1-1  •«  signed  by 

tion  not  signed  by  the  Attorney  is  a  nullity.®  theAttor- 

The  Court  however  has  been  in  the  habit  of  re-  •nimty, 

when. 

ceiving  petitions  under  this  Act  without  the  allow- 
ance of  the  Attomey-Greneral^  upon  matters  which 
grow  out  of  or  have  reference  to  what  the  Court  has 
before  done  upon  a  petition  properly  signed  by  him.^ 

^  1%  re  Phillip^  Charity,  9  ^  In  re  The  Bedford  Charity^ 

Jut,  959 ;     In  re  FremingUm  2  Swanst.  518. 

Behoof  10  Jur.  512.     Sed  mde  *  Ex  parte   Skinner^    In  re 

Athney  General  y.   The  East  Lawford  CharUy,  2  Mer.  456; 

Sdford  Cframmar  School^  17  L.  Corporation  oflMdIowr.  Oreen- 

J.  N.  S.  Ch.  450.  house,  1  Bligh  N.  S.  65. 

*  He  HaWs  Charity,  14  Bear.  •  Attorney- General  r.  Oreen, 
115.  1  Jac.  &  W.  305. 

•  Attorney- General  ▼.  Earl  of  '  Attorney- Chneral  t.  Earl  of 
Devon,  15  Sim.  259,  per  Lord  Devon,  15  Sim.  193  ;  In  re  The 
Cottenham,  0-,  and  see  The  Cor-  Godmanchester  Grammar  School, 
fcra^on  of  Ludlow  v.    Green-  15  Jur.  833. 

hme,  1  Bligh  N.  S.  17. 
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<^»^.v.       9.  The  original  petition  must  be  signed  by  the 
p^—   j  petitioners,  in  the  presence  of  the  solicitor^  and  be 
^^Jd^l  *^*^^  thus: — "Signed   by  the  petitioners,  in  the 
tested,  etoJ  preseucc  of  A.  B.,  solicitor  to  the  petitioners  in  the 
/   matter  of  this  petition.'^     A  certificate  should  also 
/    be  obtained   and   left  with  the  Attorney-General, 
/    signed  by  the  cpunsel  who  prepared  the  petition,  to 
the  efiect  that  in  his  opinion  the  petition  is  one  proper 
to  be  presented  under  the  Act.     The  solicitor  for  the 
petitioners  must  also  certify  "that  the  above-named 
petitioners  are  able  to  answer  the  costs  of  this  appli- 
cation/'   There  must  also  be  a  certificate  from  the 
solicitor  or  his  clerk  that  the  petition  presented  to  the 
judge  is  a  true  copy  of  the  original  petition  sub- 
mitted for  the  sanction  of  her  Majesty's  Attorney- 
General.* 
S^^m"^     10-  Where  the  forms  required  by  the  Act  have  not 
gimoewith  |j^^  complied  with,  the  petition  will  be  taken  off  the 
J^Ict^     file,  and  an  order  made  on  it  discharged  on  motion.^ 
Attorney.         1 1 .  By  thc  CharitableTrusts  Act,  1853,^  it  is  enacted 
•ath^ed    that  it  shall  be  lawful  for  her  Majesty's  Attomey-Ge- 
SSeJsb""  ^^^^>  acting  ex  officio,  to  make  application  by  petition 
^^f  jST  *^  *^®  Court  of  Chancery  with  respect  to  any  charity 
and^Miniiar'  under  thc  provisious  of  52  (ieo.  III.  c.  101,  or  under 
the  provisions  of  any  Act  or  Acts  passed  or  to  be  passed 
authorizing  the  application  to  the  same  Court  by  peti- 
tion according  to  the  provisions  of  the  said  Act. 
whoooffht       12.  The  petitioner  and  all  the  respondents  have  a 
prooeedings  right  to  attend  upou  all  proceedings  subsequent  to 

1  2  Dan.  Ch.  Prac.  1839,  8rd  '  Re  Davenb^  HotpUal,  1  My. 

edit.  &  Or.  279. 

s  16  &  17  Vict  0. 137.  •.  43. 
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the  petition.^  Moreover  the  Attorney- General  ought  <^r-  J- 
to  be  a  party  to  all  inquiries  under  the  Act,  and  any  _|^^* 
proceedings  taken  in  his  absence  are  irregular.*  to  petition. 

When  a  petition  for  the  administration  of  a  charity 
onder  Sir  Samuel  Bomilly's  Act  has  been  heard  in 
Court,  upon  the  necessary  proof  constituting  the  foun- 
dation for  the  order  being  given,  it  will  be  directed 
to  stand  over  and  the  petitioners  to  attend  the  judge 
in  chambers  with  proposals  for  a  scheme,  and  the 
Attorney-General  to  be  served  with  the  summons  for 
attendance  in  chambers.^ 

13.  As  a  general  rule  the  petition  should  be  served  ^^^^ 
upon  all  persons  whose  interests  will  in  any  manner 
be  affected  by  the  order  sought  to  be  obtained  ;^  and 
it  is  an  objection  to  the  petition  that  there  is  no  re- 
spondent.^ And  where,  under  a  petition  praying, 
amongst  other  things,  for  the  removal  of  trustees 
for  a  breach  of  trust,  and  the  trustees  had  not  been 
served  and  did  not  appear,  Lord  Eldon,  C,  made  an 
order  that  the  trustees  do  on  the  next  day  of  petition 
show  cause  why  the  Court  should  not  make  an  order 
according  to  the  prayer  of  the  petition,  or  such  other 
order  as  to  the  Court  should  seem  meet.^ 

As  there  is  no  jurisdiction  under  the  Act  to  make 
a  parish  responsible  for  past  arrears  of  charitable  pro- 
perty applied  to  parochial  purposes,  the  parish  officers 
cannot  be  made  respondents  for  that  object.^ 

*  2  Dan.  Ch.  Pract.  1717, 2nd  *  2  Dan.  Ch.  Pract.  1717, 2nd 
edit.                                                   edit. 

*  JUomey- General  r.  The  ^  JSx  parte  Jlees,  3  Y.&B,  10. 
Sari  of  Stamford,  1  Ph.  737.  •  JSx parte  Seas/ears,  I  Y.&B. 
SeealBolBlighN.  S.65.                96. 

'  He  Bameon'e  Tntety  9  Hare  7  Ex  parte  Fowlser,  IJ.  &  W. 

Append.  1.  p.  Ut.  70. 
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^Bert'7'       ^^  Attorney- Greneral  or  other  party  served  may 
—      carry  out  an  order  when  proceedings  are  abandoned 
by  the  originators.^ 
^l,^         14.  Parties  who  have  not  been  served  with  the  pe- 
fSrS^L  tition  under  Sir  Samuel  RomiUy's  Act  are  in  strict- 
leheSriT*^  ness  uot  entitled  to  be  heard  by  counsel;  but  as  mak- 
ing orders  under  this  Act  is  clearly  discretionary  in 
the  Court,  and  ought  not  to  be  done  in  cases  in  which 
the  Court  sees  that  the  jurisdiction  given  by  the  Act 
cannot  be  exercised  with  justice  to  any  parties  or 
with  benefit  to  the  charity^  such  counsel  might  per- 
haps be  heard  with  advantage,  for  the  purpose  of  en- 
abling the  Court  to  judge  in  what  maanerthat  discre- 
tion should  be  exercised.^ 
AopiicfttioBs      15.  Where  an  order  has  been  obtained  under  the 

subfleqnent 

^m^^h    ^^^  '^y  petition,  subsequent  orders  may  be  obtamed 
motion.       qu  motiou.     Thus,  where  an  order  had  been  made 
for  payment  of  a  sum  of  money  to  a  schoolmaster,  a 
short  order  was  made  upon  a  motion  to  enforce  its 
execution.* 
Course  16.  Whcrc^au  information  and  a  petition  under  the 

wh^ninfor.  Act  arc  proceeding  together,  and  include  the  same  or 
petition  re-  part  of  the  same  objects,  the  Court  will  refer  it  to 
same mfttter.  the  Attorney-General  to  consider  which  should  pro- 
ceed.* 
Coato.  17.  Where  a  petition  has  been  presented  impro- 

perly, as,  for  instance,  in  difiGicult  and  complicated 

^  220  The  Bedford   Chariiiei,  School,  5  Sim.  410 ;  and  see  In 

29  L.  T.  6.  re  Slewringe's  Chcaritjf,  8  Mer. 

'  Per  Lord  Cottenham,  C,  in  707. 

Attorney' General    v.    Earl    of  *  Attorney- General  v.  Oreen^ 

DevoUf  15  Sim.  259.  1  J.&  W.  803. 

*  In    re    Chipping    Sodbuty 
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cases,^  the  petition  will  be  dismissed  with  costs,  to  be   ^^J- 
paid  by  the  petitioners^  and  not  out  of  the  funds  of      — 
the  charity. 

Where  a  party  is  personally  interested  in  a  cha- 
rity, he  will  be  entitled  to  his  costs  for  attending  at 
chambers ;  but  he  will  not  have  his  costs  out  of  the 
iimds  of  the  charity  where  his  attendance  is  on  mat- 
ters in  which  he  is  not  intereisted.* 

Where  however  the  charity  is  not  likely  to  derive 
benefit  from  the  attendance  of  the  parties  at  cham- 
bers, and  where  they  have  no  individual  interest,  they 
may  attend,  but  it  mnst  be  at  their  own  expense.* 

On  a  reference  having  been  made,  under  Sir  Samnel 
Hominy's  Act,  to  settle  a  scheme  as  to  twenty  chari- 
ties, the  costs  were  paid  out  of  an  existing  available 
fimd  belonging  to  three  of  them ;  but  it  was  ordered 
that  they  should  be  ultimately  borne,  rateably,  by  the 
twenty  charities.* 

18.  An  appeal  firom  a  Vice-Chancellor  under  this  where 
Act  lies,  iu  the  first  instance,  to  the  Lord  Chancellor  ;*^ 
bat  the  Lord  Chancellor  has  no  jurisdiction  to  hear 
an  appeal  from  the  Master  of  the  BoUs.^ 

Appeals  both  from  the  Master  of  the  Bolls  and  the 
Lord  Chancellor  may  be  presented  within  two  years 
&om  the  passing  and  entering  of  the  order  complained 
of  to  the  House  of  Lords.^ 

*  PhaUpotes  Charity,  8  Sim.  <  In  re  Upton  Warren,  1  M. 
381, 391.                                           &,  K  410. 

^  Inre  Shrewtbwry  Grammar  *  In    re   BoyHon    Qraimmar 

School,!  Mac.  &  Gt.  d24i,  884.  School,  2  Bear.  282  n. ;  In  re 

*  lb.  Slewriny^i    Charity ,    8    Mer. 

*  Be  The  Staffwd  CharUies,  707. 

26  BeaT.  667.  ^  Dan.  Oh.  Pract.  1718.  2nd 

edit. 
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<^- V.       19.  The  Court  has  jmisdiction^  on  a  subsequent  in- 
„^ —      formation,  to  alter  a  scheme  settled  on  a  petition 

00101110  on  '' 

jj^^j^jj  under  the  Act.* 

information.      20.  The  Summary  mode  of  procedure  under  Sir 

proo0dare     Samud  Bomillj^s  Act  has  been  extended^  by  the  Le- 

undor  Sir  *^ 

g^m^,      gislature  to  other  cases  relating  to  charities. 
f^^  21.  The  first  statute  now  requisite  to  be  noticed  is 

Toproo0od-  the  Grammar  Schools  Act/  intituled  ^^An  Act  for 
SfanmT  improving  the  condition  and  extending  the  benefits 
Act  J  of  Grammar   Schools/'   whereby,  after   conferring 

powers  upon  the  courts  of  equity  to  extend  the  sys- 
tem of  education,  and  the  right  of  admission  into 
any  such  schools,  and  to  establish  schemes  for  the 
application  of  their  revenues,  and  after  reciting  that 
it  is  expedient  to  facilitate  applications  to  the  Court 
of  Chancery  under  this  Act,  it  is  enacted,  "  That  all 
applications  may  be  heard  and  determined,  and  all 
powers  given  by  the  Act  to  the  Court  of  Chancery 
may  be  exercised  in  cases  brought  before  such  Court 
by  petition  only,  such  petitions  to  be  presented,  heard, 
and  determined  according  to  the  provisions  of  52  Geo. 
III.  c.  101.'' 
PKxwodinn      22.  The  next  Act  in  which  the  summary  mode 

under  8  &1)       ^  _  i         «.       r^  ^    -r^         .««    •       / 

viot.  0. 70,   of  procedure  under  Sir  Samuel  Romilly's  Act 


*  Mtomejf'Generaly.JSarl  of  Court  of  Chanoery  by  petition. 

Stamford,  1  Ph.  737.  This  Act  however  ceaaed  to  ope- 

'  By  69  Qeo.  III.  c.  91,  the  rate  in  consequence  of  the  dis' 

Attomey-Gtoeral,  upon  the  cer-  continuance,  in  1830,  of  the  oom- 

tificate  of  the  Commissioners  to  mission  to  which  it  has  reference, 

inquire  into  certain  charities,  as  and  was  repealed  kst  Session  by 

also  the  trustees  of  certain  oha-  24  Vict.  c.  101. 

rities  with  the  consent  of  five  or  '  8  &  4  Vict.  c.  77,  ss.  1.  21. 

more  of   such    Commissioners,  See  Appendix, 
might  apply  for  relief   to  the 
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adopted  is  8  &  9  Vict.  c.  70,  intittded  "An  Act   Om^J- 
far  the  farther  Amendment  of  the  Church  Building^  gslSthe 
Acts,'^  whereby  provisions  are  made  for  the  appor-  J^*^" 
tionment  of  charities  on  the  formation  of  new  dis-  ^r^aTthe 
tricts  for  churches.^  mT^S<^ 

23.  Petitions  presented  nnder  either  of  the  two  last  p^S^f*** 
Acts  should  be  headed  In  the  matter  of  52  Geo.  III.  prMented 

under  last 

c  101,  as  well  as  In  the  matter  of  the  Act  iiJ^^er^^^^ 
which  also  it  is  presented.^ 

24.  It  should  be  remembered  that,  before  any  pro-  saaotionof 

"^  '^        the  Board  to 

oeedings  can  be  taken  under  the  before-mentioned  »ppiiofttum, 

A  /  1     •  T        .         .  .  when  He- 

Acts  (not  bemg  any  application  in  any  suit  or  matter  neamy. 

actaally  pending),^  except  by  the  Attorney-General 

acting  ex  officio,  notice  of  the  intended  application 

mi»t  be  given  to  the  Board  of  Charity  Commissioners, 

and  their  sanction  obtained  thereto  by  an  order  or  cer- 

ti&caie  signed  by  their  secretary.'* 

25.  Sometimes  petitions  may  be  presented  to  the  ^^^^J^ 
Court  of  Chancery  under  Acts  of  Parliament  regu-  JJS^j;^ 
lating  particular  charities.^  eh«itiet. 

26.  Where  a  private  Act  authorized  '^  any  two  or  Persons 

,  presenting 

more  persons"  to  present  a  petition  relating  to  a  cha-  petition 
rity,  it  was  held  only  to  mean  persons  who  had  an  ^^J*««»* 
interest  in  the  funds.®  charity. 

27.  And  unless  under  the  summary  jurisdiction  ooortcatu 
giren  by  such  particular  Act  the  Court  is  authorized  oosta^esa 

1  See  post^  Chap.  TT.  8. 3.  606,  and  stat.  89  G^.  III.  1799, 

*  Be  West  Ham  Chariiies,  2      as  to  the  Free  Gframmar  School 
Pe  G.  &  Sm.  218,  222.  of  Wotion-nnder-Edge.    See  17 

>  As  to  the  construction  of  Bep.  of  OommissionerB  of  Cha- 

fthcse  words,  see  past.  rities,  p.  346. 

*  16&17Vict.c.  137,  8. 17.  •  In  re  Bedford  CharUy,  2 

*  See  Shelford  on  Mortmain,  Swanst.  626. 
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proceed 
under  per- 
taonlar  or 
general  Act, 
when. 


<^v.   to  give  costs^  it  cannot  of  its  own  authority  give 
' ,— r  ^    them.^ 

Mithanxed  ^^ 

Jyjl"**^'^"^  28.  Where  the  jurisdiction  given  nnder  a  particular 
Petiti^Mn  Act  and  that  given  by  the  general  Act  (Sir  Samuel 
Bomilly's  Act)  differ^  a  petition  cannot  proceed  upon 
an  allegation  that  the  petitioners  are  entitled  to  re- 
lief^ either  under  the  Act  relative  to  the  particular  cha- 
rity^ or  under  the  general  Act^  or  under  both  those 
Acts.  This  was  attempted  to  be  done  by  the  peti- 
tioners in  the  Bedford  Charity  Case,*  but  Lord  Eldon, 
C,  said,  "  The  petitioners  must  choose  on  which  Act 
they  will  proceed;  and  for  this  reason:  Under  the 
particular  Act  the  judgment  of  the  Lord  Chancellor 
is  final ;  under  Sir  Samuel  Bomilly's  Act  it  is  sub- 
ject to  appeal :  the  Court  therefore  cannot  proceed  on 
both  Acts;  the  judgment  cannot  be  both  final  and 
not  final.  I  cannot  give  judgment  in  two  jurisdic- 
tions.'^ 


SECTION  in. 

JUBIBDICTIOK  Airo  POWXBS  OP  THB  CHANCBaY  JUDGBS  AT  OHAM- 
BBE8,  THB  CoUNTY  COXTBT  AND  DiSTBICT  CJOITBT  JUDGhBS,  AHP 
THB  ChABITT  OOHlCISBIOiniBS  AlTD  OTHBBS  UFDEB  THB  CbA- 
BITABLB  TbUBTS  AcTS. 


1.  Oeneral   obiencUions  on  the 

Charitable  Trusts  Acts. 

2.  0<mstUiUi<m  qf  Charity  Com- 

mission and  Board. 
8.  New    procedvre   before    the 
Master  of  the   Rolls   and 


Vice-chancellor  at  f^vam- 
bers,  by  summons,  where  in- 
comes of  charities  exceed 
£80. 
4.  Similar  jurisdiction  at  cham- 
bers of  the    Chancdlor  or 


1  In  re  Bedford  CharUy,  2  Swanst.  632.      >  Swanst.  470,  6X8. 
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Vice  -  CkaneeOor  qf  the 
County  PaUaine  of  Lan- 
caater,  ^^ere  income  exceeds 
£80. 

5.  (V  M  ease  of  chmiiea  in  the 

City  of  LoThdon,  though  not 
exceeding  £S0. 

6.  Diitria  Courte  qf  Bankruptcy 

and  County  Courts  to  have 
jurisdiction  in  aise  of  cha- 
ritiesj  the  incomes  of  which 
do  not  exceed  jf  50. 

7.  Board  to  entertain  aipjpUca- 

tions  for  their  opinion  and 
advice f  and  persofM  acting 
on  it  indemnified, 

8.  Jurisdiction  of  the  Board  to 

apportion  parochial  chari- 
ties, the  income  of  which  does 
not  exceed  £30,  after  divi- 
sion of  parishes. 

9.  Jurisdiction  qf  the  Board  to 

make  the  same  orders  €u 
Judges  at  chambers,  or  any 
County  Court  or  district 
Court  of  BanJrruptcy. 


10.  Powers  of  inquiry  conferred 

on  Board, 

11.  Powers  of  Board  to  authorize 

proceedings. 

12.  To  certify  cases  to  the  At- 

tomey-GenercU. 
18.  Various  other  powers    con- 
f  erred  on  Charity  Commis- 
sioners. 

14.  As  to  schemes  requiring  the 

cmthority  of  Parliament. 

15.  Trustees  of  charities  to  maike 

returns  of  accounts  to  Board. 

16.  The  official  trustee  of  charity 

lands. 

17.  Official  trustees  of  duxritable 

funds. 

18.  Exemptions  from  the  opera- 

tion of  the  Acts. 

19.  Exempted  charities  may  have 

thebenefitoftheAct. 

20.  Vesting  in  trustees  of  estates 

vested  in  mimicipal  corpora- 
tions. 

21.  BemUx    of  the    Charitable 

Trusts  Acts. 


Ckjlt.  V. 
Seot.S. 


1.  Under  the  Charitable  Trusts  Acts  new  jurisdic-  G«n««i . 
tion  has  been   conferred   upon   certain  judges  and  gj^®^^ 
courts,  and  also  upon  the  Charity  Commissioners  who  '^^^^^^^  ^^'• 
have  also  had  very  important  powers  conferred  upon 
them  with  reference  to  the  regulation  and  manage- 
ment of  charities.     These  it  is  proposed  here  to  give 
a  brief  outline  of,  not  adhering  to  the  precise  order 
in  which  they  appear  in  the  Charitable  Trusts  Acts, 
and  referring  to  the   Acts   themselves,  the  orders 
made  upon  them,  and  to  other  parts  of  this  work  for 
the  details  of  these  important  measures,  the  decisions 
of  the  Courts  upon  them,  and  as  to  their  operation 
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^^'7'   ^pon  the  law  and  practice  witli  relation  to  charities 

— ^  n  previous  to  their  enactment. 
c^S^        2.  The  principal  Act  authorizes  the  appointment  of 
bSiST**      fonr  commissioners^  a  secretary,  and  inspectors;^  two 
of  the  commissioners  to  be  barristers  of  twelve  years' 
standing,  one  of  whom  is  to  be  diief  commissioner.^ 
Proper  oflBcers  are  to  be  appointed.*    The  salaries  of 
the  three  paid  commissioners,  secretary^  etc.,  are  then 
provided  for  ;*  no  paid  commissioner,  secretary,  or  in- 
q)ector  is  to  sit  in  the  House  of  Commons.*     The 
commissioners  are  to  have  a  seal,  and  any  two  may 
sit  as  a  Board,^  and  are  by  general  minutes  to  pre- 
scribe regulations  for  their  proceedings,  etc.,  which  are 
to  be  laid  within  a  certain  period  before  Parliament;^ 
and  the  Board  are  to  cause  minutes  of  proceedings, 
and  all  orders,  certificates,  schemes,  etc.,  to  be  entered 
in  books,  and  entries  signed  by  the  secretary;  and 
copies  extracted,  certified  by  the  secretary,  are  to  be 
received  in  evidence  without  further  proof  thereof.® 
to^Efore       3.  In  cases  of  charities  the  gross  incomes  of  which 
of^thl^B^  exceed  thirty  pounds,  the  Master  of  the  Rolls  or  any 
cwXra  of  the  Vice-Chancellors,  upon  the  application  by  sum- 
^^Lo^,  mons  of  any  person  authorized  in  this  behalf  by  the 
TOiSS  Sf      Board  of  Charity  Commissioners  or  of  the  Attorney- 
exceed^.  General,  save  when  they  may  think  fit  otherwise  to  di- 
rect, may  make  such  orders  and  give  such  directions 
as  may  be  made  or  given  by  the  Court  of  Chancery 
or  Lord  Chancellor  in  a  suit  regularly  instituted  or 
upon  petition,  with  power  to  direct  matters  to  be 
heard  in  open  Court,  and  of  ordering  what  matters 

1  Sect.  1.  3  Sect.  8.  «  Sect.  6.  7  Sect.  7. 

3  Sect.  2.  *  Sect.  4.  •  Sect.  6.  «  Sect  8. 


UNBBK   CHA&ITABLE   TRUSTS   ACTS.  191 

shall  be  investigated  by  themsdyes  and  their  chief  ^^J* 
clerks  lespectiyely;  such  orders  not  to  be  liable  to  — ^' 
appeal  when  the  gross  annual  income  of  the  charity 
lias  not  been  declared  by  the  Charity  Commissioners 
to  exceed  one  hundred  pounds^  unless  the  judge 
making  the  order  certify  that  such  appeal  should  be 
permitted  either  absolutely  or  upon  terms^  or  the 
judge  may  direct  an  information^  bill^  or  petition  to 
be  filed  or  presented.^ 

4.  Similar  jurisdiction  to  that  given  to  the  Master  fiUmpir  jtu 
of  the  Bolls  and  Yice-Chanoellor.  at  chambers  is  ex-  ohambenof 

the  Chmoel- 

tended  concurrently  to  and  may  be  exercised  by  the  ^*^J^^ 
Chancellor  of  the   Duchy  and   County  Palatine  of  ^  the 
liancaster  and  the  Vice-Chancellor  of  the  same  County  Faifttme  of 

.  .      .         -      Lancaster, 

Palatine  respectively,  as  to  every  chanty  withm  the^*»«roiii- 
jurisdiction  of  the  Court  of  Chancery  of  the  County  <»«>^  ^^o. 
Palatine  whose  gross  annual  income  exceeds  thirty 
pounds.^ 

5.  The  provisions  as  to  charities  the  income  whereof  or  ib  tiie 

'^  cue  of 

exceeds  thirty  pounds  is  extended  to  any  chanty  cities  m 
established  or  administered,  or  applicable  to  or  for^^^j^^^ 
objects  within  the  city  of  London,  the  gross  annual  ^°*«^8 
income  does  not  exceed  thirty  pounds,  in  like  manner 
as  if  it  exceeded  that  amount.^ 

6.  Where  any  charity,  the  gross  annual  income  of  Distriet 
which  does  not  exceed  fifty  pounds,^  is  established  or  Bankniptey 

and  County 

administered,  or  applicable  wholly  or  partially  to  or  coortato 

.,.,,.        r  have  juris. 

for  objects  or  purposes  within  the  distnct,  or  any  two  diction  m 
or  more  of  the  districts,  of  any  District  Court  of  cbantiea 

'  ''  the  inoomea 

*  16  &  17  Vict.  c.  187,  i.  28,  *  The  limit  of  the  jurisdiotion 
Order,  9th  December,  1858.             was  £30  by  the  Principal  Act, 

'  16  &  17  Vict.  c.  137,  8.  29.        but  waa  increased  to  £60  by  28 

*  16  &  17  Vict.  c.  137,  8.  30.        &  24  Vict.  c.  136,  8. 11. 
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oa^.  V.  Bankruptcy,  or  of  any  County  Court  or  County  Courts, 
ofwM^do  *^y  person  authorized  by  the  order  or  certificate  of 
SSo"**^  the  Board  of  Charity  Commissioners  or  of  the  Attor- 
ney-General may  make  application  by  summons  to 
such  District  or  County  Court  for  such  order,  direc- 
tion, or  relief  as  may  be  made  or  given  by  the  Court 
of  Chancery  in  respect  either  of  its  ordinary  or  its 
special  or  statutory  jurisdiction,  or  by  the  Lord  Chan- 
cellor entrusted  with  the  care  and  commitment  of 
the  custody  of  lunatics ;  and  such  District  or  County 
Court  ^  having  heard  the  matter  in  open  court,  shall 
give  such  relief  and  make  such  orders  and  directions 
as  may  be  made  by  the  Court  of  Chancery  or  the  Lord 
Chancellor  in  a  suit  regularly  instituted  or  upon  peti- 
tion, such  order  or  direction  to  be  enrolled  in  London  in 
the  office  of  the  Registrar  of  County  Court  judgments. 
And  it  is  provided  that  no  judge  of  any  District  or 
County  Court  shall  make  any  order  or  give  any  direc- 
tion inconsistent  or  conflicting  with  any  decree,  order, 
or  direction  of  the  Court  of  Chancery.  And  where  two 
or  more  of  such  District  or  County  Courts  have  con- 
current jurisdiction  with  respect  to  any  charity,  no 
application  is  to  be  made  to  or  entertained  by  more 
than  one  of  such  courts  at  the  same  time.^  And  where 
two  or  more  courts  have  concurrent  jurisdiction,  the 
Board  is  to  direct  to  which  court  applications  are  to 
be  made  :^  and  the  Board  may  direct  cases  within  the 
jurisdiction  of  a  District  or  County  Court  to  be  taken 
before  a  judge  of  the  Court  of  Chancery,  or  as  to  any 

*  The  jurisdiction  ifl  not  to  be  '  16  &  17  Vict.  c.  137,  ».  82. 

exercised  bj  a  deputy  sitting  for  ^  lb.  sect.  34. 

a  county 'court  judge  (sect.  83). 
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charitj  nithia  the  jurisdictioa  of  the  Court  of  Chan-  crat.  v. 
eery  of  the  Cotinty  Palatine  of  Lancaster^  either  be-  — 
fore  the  Chancellor  or  the  Yice-Chancellor  of  the  said 
County  Palatine^  or  before  a  judge  of  the  High  Court 
of  Chancery,  according  to  the  provisions  applicable  to 
a  charity  the  gross  annual  income  of  which  exceeds 
thirty  pounds.^  And  no  order  of  a  District  or  County 
Court  for  the  appointment  or  removal  of  trustees  or 
approval  of  a  scheme  is  to  be  valid  unless  confirmed 
by  the  Board  3^  and  the  Boards  if  dissatisfied  with  the 
oidor  of  the  District  or  County  Court,  may  remit  the 
case  for  re-consideration,  or  transfer  the  matter  to  a 
judge  of  the  Court  of  Chancery ;  or  as  to  any  charity 
within  the  County  Palatine  of  Lancaster,  to  the  Chan- 
cellor or  Vice-Chancellor  of  such  county,  or  to  a 
judge  of  the  High  Court  of  Chancery,  such  judges  to 
have  jurisdiction  as  in  cases  of  charities  the  gross  an- 
nual income  whereof  exceeds  thirty  pounds.*  Provi- 
sioQs  are  also  made  for  the  enforcement,  rescinding, 
and  varying  of  the  orders  of  the  District  and  County 
Courts^  as  to  appeals^  and  proceedings  on  appeals  ^ 
from  District  and  County  Courts.  No  Chancery  judge 
or  District  or  County  Court  judge  is  to  have  jurisdic- 
tion under  the  Charitable  Trusts  Act,  1853,  to  try 
titles  as  between  any  charity  or  the  trustee  thereof, 
and  any  person  claiming  adversely  to  the  charity,  or 
to  determine  any  question  as  to  the  existence  of  any 
charge  or  trust.  Applications  may  be  made  by  one 
or  more  of  the  trustees  or  persons  administering 
or  claiming  to  administer,  or  interested  in  the  charity 
which  shall  be  the  subject  of  such  applications,  or 

1  Sect  86.  '  Sect.  37.  *  Sect.  39. 

>  Sect.  86.  *  Sect.  88.  «  Sect.  40. 
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Chap.  V. 
Sect.  3. 


BoArdto 
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applications 
for  their 
opinion  and 
aoTice,  and 
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acting  on  it 
indemnified. 


Jurisdiction 
of  the  Board 
to  apportion 
parochial 
charities  the 
income  of 
which  does 
not  exceed 
£30,  afler 
division  of 
parishes. 


any  two  or  more  inhabitants  of  any  parish  or  place 
within  which  the  charity  is  administered  or  shall  be 
applicable.^  The  statement  in  the  certificate  of  the 
Board  of  the  amount  of  the  income  of  any  charity  is 
to  be  sufficient  evidence  in  determining  the  jurisdiction 
or  proceedings  under  the  Act.^ 

7.  The  Board  of  Charity  Commissioners  have, 
under  difierent  Acts^  at  length  obtained  extensive 
judicial  and  administrative  powers^  which  will  in  all 
probability  render  applications  to  the  County  and 
Bankruptcy  Courts  rare,  and  will  also  divert  from 
the  Court  of  Chancery  most  of  the  business  relating 
to  charities,  except  that  of  a  contentious  character. 
In  the  first  place,  under  the  Charitable  Trusts  Act, 
1853,^  the  Board  are  to  receive  and  consider  applica- 
tions for  their  opinion,  advice,  and  direction  respect- 
ing charities,  which  they  are  to  give  if  they  think  fit, 
subject  to  any  subsequent  judicial  order  or  direction ; 
such  opinion  to  be  in  writing,  signed  by  two  or  more 
of  the  Commissioners  and  sealed  with  their  seal ;  and 
persons  acting  on  the  advice  of  the  Board  are  to  be 
indemnified,  unless  they  are  guilty  of  any  fraud  or 
wilful  concealment  or  misrepresentation  in  obtaining 
such  opinion  or  advice. 

8.  Under  the  Charitable  Trusts  Amendment  Act, 
1855,  the  Board  has  conferred  upon  it  jurisdiction  to 
apportion  parochial  charitiesaftera  division  of  parish  in 
respect  of  all  charities  the  gross  annual  income  of  which 
does  not  exceed  thirty  pounds.^  And  the  certificate  of 
the  Board  as  to  the  annual  income  is  to  be  sufficient  evi- 
dence for  the  pur|:ose  of  determining  the  jurisdiction.* 

'  Sect.  43.  2  Sect.  44.  M8  &  19  Vict.  c.  124,  s.  10. 

•«  36  &  17  Vict.  c.  137,  8.  16.  «  Sect.  11. 
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9.  The  Board  moreover  by  the  Act  of  1 860  has  power   c^p.  v. 
to  make  such  eflFectual  orders  as  may  be  made  by  any  ,  .-rr- . 
Chancery  judge  at  chambers^  or  by  any  County  Court  ^1^^°^^ 
or  District  Court  of  Bankruptcy,  for  the  appointment  JJ*?®/'^*j;j 
or  removal  of  trustees  of  any  charity,  or  for  the  remo-  J^o^JJ^y' 
val  of  any  schoolmaster  or  mistress,  or  other  oflScer  ^^^ 
thereof,  or  for  or  relating  to  the  assurance,  transfer,  B^J^Jtcy. 
payment,  or  vesting  of  any  real  or  personal  estate  be- 
longing thereto,  or  entitling  the  official  trustees  of 
charitable  funds,  or  any  other  trustees,  to  call  for  a 
transfer  of  and  to  transfer  any  stock  belonging  to  such 
estate,  or  for  the  establishment  of  any  scheme  for  the 
administration  of  any  charity.'     The  Board  however 
must  notify  to  the  trustees  or  administrators  of  a  cha- 
rity, if  any,  their  intention  of  exercising  such  jurisdic- 
tion;^ and  no  order  is  to  be  made  by  the  Board  with  re- 
spect to  any  charity,  of  which  the  gross  revenue  shall 
amount  to  fifiky  pounds  or  upwards,  except  upon  the 
application  of  the  trustees,  or  a  majority  of  them,  in 
writing  if  unincorporated,  or  under  their  seal  if  incor- 
porated ;  and  the  Board  is  not  to  remove  any  trustee 
on  the  ground  only  of  his  religious  belief^   Nor  is  the 
Board  to  exercise  jurisdiction  in  cases  which,  from 
being  contentious  or  involving  special  questions  of  law 
or  fact,  they  may  deem  more  fit  for  judicial  courts.* 
Notice  must  be  given  by  the  Board  of  the  proposal  to 
make  certain  orders,  and  any  objections  and  sugges- 
tions are  to  be  received  and  considered  by  the  Board, 
and  the  proposed  order  may  be  withheld,  suspended, 
or  modified.^ 

»  23  &  24  Vict.  c.  186,  fl.  2.  *  Sect.  6. 

5  Sect.  3.  •  Sect.  6. 

5  Sect.  4. 
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^itt  7"  Definitive  orders  of  the  Board  are  to  be  deposited 
—  for  inspection,  for  one  month,  in  the  locality  of  the 
charity  and  at  the  ofSce  of  the  Commissioners.^ 
Powers  are  then  given  to  the  Attorney-General  and 
certain  persons  to  appeal  against  the  orders  of  the 
Board,  by  petition  to  the  High  Court  of  Chancery 
in  a  summary  way.^  And  the  Attomey-General,  or 
any  person  authorized  by  him,  may  appear  as  respon- 
dents on  appeals.'  The  jurisdiction  of  the  Board  is 
to  be  applicable  to  charities  vested  in  corporations, 
who  either  solely  or  jointly  with  others  are  recipients 
of  the  benefits  thereof.* 
Powers  of  10.  Haviug  uoticed  the  jurisdiction  given  to  the 
wwred  on  Board,  wc  uow  procccd  to  notice  the  powers  conferred 
upon  them.  Under  the  principal  Act,  power  is  given 
to  the  Board  to  inquire  into  charities  in  England  or 
Wales,  and  to  cause  examinations  and  inquiries  to  be 
made  by  their  inspectors  together  or  separately,  who 
are  to  report  their  proceedings  to  the  Board  ^^  and  the 
Board  may  require  from  trustees  and  others  concerned 
therein,  accounts  and  statements  in  writing  in  relation 
to  any  charity,  and  may  also  require  such  trustees 
and  persons  to  return  answers  in  writing  to  any  ques- 
tions or  inquiries  addressed  to  them  by  the  direction 
of  the  Board.*  All  oflBcers  having  the  custody  of  en- 
rolments, decrees,  etc.,  relating  to  any  charity,  are  to 
furnish  copies  or  extracts  to  the  Board;  and  every 
inspector,  secretary,  and  other  oflScer  of  the  Board, 
may  search  the  registers  and  records  of  every  Court, 

1  Sect.  7.  *  Sect.  11. 

«  Sect.  8.  *  16  &  17  Vict.  c.  137,  e.  9- 

»  Sect.  9.  •  lb.  »ect.  10. 
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md  every  public  registry  and  office  of  records,  and  chap.  v. 
take  copies  and  extracts  therefrom  without  fee;^  and  — 
any  inspector  under  the  authority  of  the  Board  may, 
by  precept,  require  the  trustees  of  any  charity,  etc., 
to  attend  for  examination,  and  to  produce  deeds,  etc., 
and  documents  relating  to  the  charity,  and  he  may 
examine  them  upon  oath,  and  all  persons  voluntarily 
attending  before  him,^  persons  giving  false  evidence, 
are  to  be  guilty  of  a  misdemeanour  ;^  and  any  person 
who  shall  refuse  or  wilfully  neglect  to  render  to  the 
Board  any  account  or  statement,  or  to  answer  ques- 
tions and  inquiries,  or  to  attend  any  lawful  precept  of 
any  inspector,  or  to  give  evidence  before  him,  or  shall 
▼ilfolly  alter,  destroy,  withhold,  or  refuse  to  produce 
any  deed,  etc.,  or  document,  is  to  be  taken  to  have 
been  guilty  of  a  contempt  of  the  High  Court  of  Chan- 
cery.^ Neither  the  Board  nor  their  inspectors  are  to 
bave  any  power  over  persons  holding  or  claiming  to 
hold  any  property  whatsoever  adversely  to  the  charity, 
or  free  or  discliarged  from  any  charitable  trust  or 
charged 

The  power  of  the  Commissioners  and  inspectors  to 
inquire  into  charities  is  considerably  extended  by  the 
Charitable  Trusts  Amendment  Act,  1855,*  and  trus- 
tees and  others  may  be  required  to  be  examined  ;7 
precepts  or  orders  are  to  be  made  for  the  preceding 
purposes,^  and  persons  not  complying  with  the  requi- 
sitions or  orders  of  the  Board  are  to  be  deemed  guilty 
of  a  contempt  of  the  High  Court  of  Chancery.* 

>  Sect.  11.  *  Sect.  14.  •  18  &  19  Vict.  c.  124,  b.  6. 

*  Sect.  12.  *  Sect.  15.  7  Sect.  7. 

*  Sect.  13.  '  Sect.  8.  »  Sect.  9. 
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c^'V.        11.  Upon  the  report  of  an  inspector^  the   Board 

Pow^to    °^^y  authorize  proceedings  where  no  notice  has  been 

'JiS^ln     ?*^®^  *o  them ;  and  the  Board  may,  before  giving  any 

opinion  or  making  an  order  or  certificate,  after  notice 

cause  local  inquiries  to  be  made  by  an  inspector^  and 

deposit  his  report  for  local  inspection^  and  consider 

any  objections  thereto.^ 

Tocertiiy         12.  The  Board  may  certify  cases  to  the  Attorney- 
esses  to  the  w  .r  ^  «/ 

o'm^'  General,  who  may  thereupon,  if  he  think  fit,  institute 
legal  proceedings  in  Chancery,  or  before  a  Judge  in 
Chambers,  or  a  District  Court  of  Bankruptcy,  or 
County  Court,  under  the  Act.* 
Itho?l^weni  ^^'  Authority  is  moreover  given  to  the  Board  to 
ch^ty^^  ^^'^  sanction  building,  mining,  or  other  leases,  and  im- 
SoSSSr  provements  or  alterations  not  permitted  by  the  trust ; 
and  the  application  of  the  charity  funds,  or  the  raising 
of  money  by  mortgage  for  those  purposes.*  And  the 
Board  may  empower  trustees  to  remove  any  school- 
master or  other  officer  of  any  charity,  and  to  charge 
the  salary  of  his  successor  with  a  retiring  pension, 
etc.,  but  the  consent  in  writing  of  a  visitor,  if  there 
be  one,  is  necessary.*  And  the  Board  may  sanction 
a  compromise  on  behalf  of  a  charity,^  or  against  any 
charity  or  the  trustees  or  administrators  thereof,^  and 
may  under  special  circumstances  authorize  a  sale  or 
exchange  of  charity  lands,*^  and  may  also  authorize 
the  redemption  of  rent-charges ;®  and  the  leases,  sales, 
exchanges,  and  other  transactions  authorized  by  the 

»  16  &  17  Vict.  c.  187,  8. 19.  «  18  &  19  Vict.  c.  124,  s.  31. 

«  Sect.  20.  '  16  &  17  Vict.  c.  137,  e.  24, 

3  Sect.  21,  extended  by  23  &  and  see  18  &  19  Vict,  c  124, 

24  Vict.  c.  136,  8.  15.  88.  32-87. 
^  Sect.  22.               »  Sect.  23.  *  16  &  17  Vict,  c,  187,  a.  25, 
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Board  are  to  be  valid,  as  if  directed  by  express  trusts.^    ^s^^'J' 
By  the  Charitable  Trusts  Amendment  Act,  1855,  the      — 
powers  of  the  Board  as  to  the  compromise  of  claims 
are  extended  ;^  the  Board  may  authorize  payment  for 
equality  of  exchange  or    partition;^   may  ascertain 
lands  charged  with  rents  to  charities  ;*  the  expenses  of 
exchanges  and   partitions,  and  determining  applica- 
tion of  charges  to  be  paid,  as  the  Board  shall  decree;^ 
and  incorporated    charities  and   trustees,   with  the 
consent  of  the  Board,  may  re- invest  in  land  ;^  orders 
of  the  Board  for  investments  to  be  carried  into  effect 
and  the  costs  to  be  raised  ;^  and  the  Board  may  direct 
the  oflScial  tnistees  of  charity  and  the  official  trus- 
tees of  charitable  funds  respectively  to  make  con- 
veyances, transfers,  and  payments;®  and  all  leases, 
sales,  exchanges,  partitions,  and  transactions  autho- 
rized by  the  Board  are  to  be  valid,  notwithstanding 
the  disabling  Acts  ;•  and  the  Board  may  approve  of 
schemes  for  letting  charitable  property,  and  all  leases 
made  pursuant  thereto  are  to  be  valid  ;^®  the  Board 
may  also  refer  bills  of  costs  in  charity  matters  to 
taxation .^^     Trustees  of  charities  are  enabled  to  pur- 
chase sites  for  building,  with  or  without  garden,  play- 
ground, or  other  appurtenances,  from  owners  under 
disability,  etc.,  according  to   the  provisions  of  the 
I^mds  Clauses  Consolidation  Act,  1845.^* 
14.  Where  a  scheme  considered  desirable  by  the  as  to 

"  schemes 


>  Sect.  26. 

7  Sect.  36. 

M8&19Vict.c.l24,  9.  31. 

8  Sect.  37. 

'  Sect.  32. 

»  Sect.  38. 

*  Sect.  33. 

^  Sect.  89. 

*  Sect.  84. 

"  Sect.  40. 

•  Sect.  35. 

»^  16  &  17  Vict,  c  137  8.  27. 
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^iaoi'I'    ^^*"^  ^^  ^^^y  ^  carried  into  effect  by  the  authority 
re  ui^      ^^  Parliament,  the  Board  may  provisionally  approve 
ri^^*^"    ^^^  certify  such  scheme.^    One  month's  notice  is  to 
Pwiiament.  \yQ  given  previous  to  the  approval  of  such  scheme,  and 
objections  may  be  submitted  to  the  consideration  of 
the  Board ;'  and  upon  any  objections  or  suggestions 
being  made,  the  Board  may  alter,  modify,  or  approve 
of  such  scheme,^  and  the  matter  of  any  scheme  in 
question  may  be  referred  to  an  inspector  for  local  in- 
quiry,* who  may  report  the  result  of  the  inquiry  to 
the  Board  ;^  and  every  scheme,  when  approved,  is  to 
be  embodied  in  a  certificate  of  the  Board,  a  copy 
whereof  is  to  be  deposited  in  the  parish  or  district  in 
which  the  charity  is  wholly  or  partly  situated  or  ad- 
ministered, and  at  London  in  the  ofSce  of  the  Board ; 
and  notice  is  to  be  given  of  the  intention  of  the  Board 
to  proceed  with  the  scheme  thereby  certified.*   An  an- 
nual report  is  to  be  laid  by  the  Board  before  Parlia- 
ment, which  shall  set  forth  all  the  schemes  approved 
by  the  Board ;  and  any  Act  of  Parliament,  confirming 
such  schemes  with  or  without  alterations,  is  to  be 
deemed  a  public  general  Act  J 
Trustees  of       15.  Trustccs  of  charitics  are  to  keep  accounts,^  and 
^keie.      to  make  annual  returns  of  accounts  to  the  Board ;'  and 
MoonntB  to  thc  Board  may  make  orders  as  to  the  delivery  and 

Board.  *  .     .  *1  •  T  xi. 

transnussion  of  accounts  by  trustees,  and  as  to  tne 
form  thereof.^^ 

16.  Another  very  important  feature  in  the  ma- 

'  Sect.  64.  »  Sect.  56.  M6  &  87  Vict.  c.  187,  s.  SO. 

«  Sect.  56.  *  Sect.  57.  Sect.  61. 

*  Sect.  58.  »  18  &  19  Vict.  c.  124,  s.  44. 

«  Sect.  69;   and  see  18  &  19  ^^  Sect.  45. 
Vict.  0.  129,  8.  48. 
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chineiyof  the  Charity  Commiflsion  is  the  appoint-  ^^J- 
inent  of  "  Official  Trustees  of  Charity  Lands/'  and  of  ^^^ ' 
"  Official  Trastees  of  Charitable  Funds/'     The  secre-  *™*tf~  «' 

chantj 

tary  of  the  Board  for  the  time  being  is  made  a  cor-  ^•^^' 
poration  rule^  by  the  name  of  ''The  Official  Trustee 
of  Ch^ty  Lands;''  and  land  holden  in  trust  for  a 
charity  may,  in  many  cases  enumerated  in  the  Act, 
be  vested  by  the  Court  of  Chancery,  or  any  judge  of 
such  Court,  or  of  any  Court  having  jurisdiction  with 
respect  to  such  charity  under  the  principal  Act,  in 
SQch  official  trustee  and  his  successors,  without  any 
conveyance  or  assurance  thereof;  but  there  is  a  pro- 
viso by  which  no  such  vesting  order  is  to  be  made 
in  respect  of  lands  vested  in  a  corporation,  without 
the  consent  of  such  corporation,  or  in  respect  of  copy- 
hold lands,  without  the  consent  of  the  lord,  with 
power  to  the  Court  of  Chancery  to  make  compensa- 
tion to  the  lord  for  the  loss,  fines,  or  other  profits 
upon  death  or  admittance  of  tenants.^ 

Orders  may  also  be  made  revesting  all  or  any  part 
of  the  land  so  vested  in  such  official  trustee  in  the 
acting  trustees  or  trustee  of  the  charity,^  and  subject 
to  the  orders  and  directions  of  the  Court  of  Chancery, 
or  any  such  judge,  such  official  trustee  is  to  be  deemed 
a  bare  trustee,  and  is  to  permit  the  persons  acting  in 
the  administration  of  the  charity  to  have  the  posses- 
sion, management,  and  control  of  the  trust  estates, 
and  the  application  of  the  income  thereof,  as  if  the 
same  had  been  vested  in  them,'  and  the  acting  trustees 
of  every  charity,  or  a  majority  of  them,  not  consisting 

'  16  A 17  Vict.  c.  137,  s.  48  j  '  16  &  17  Vict.  c.  137,  b.  49. 

18  &  19  Vict.  c.  124,  8.  15.  '  Sect.  60. 
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Cb4».  v. 
Sect.  3. 


Official 
trustees  of 
charitable 
funds. 


of  less  than  three  persons^  are  to  have  power  to  grant 
leases  or  tenancies  of  lands  belonging  thereto^  and 
vested  in  the  official  trustee,  as  they  would  have  had 
power  to  grant  had  the  land  been  l^ally  vested  in 
themselves.^ 

17.  By  the  principal  Act,  the  secretary  and  certain 
other  persons  appointed  by  the  Lord  Chancellor  were 
constituted  "  Official  trustees  of  charitable  funds,"  to 
or  with  whom  the  Court  of  Chancery,  or  any  judge  of 
such  Court,  or  of  any  district  Court  of  Bankruptcy 
or  County  Court  having  jurisdiction,  might  order  the 
trausfer  or  deposit  of  any  annuities,  stock,  shares,  or 
securities.*  The  secretary  of  the  Board  to  keep  accounts 
of  such  annuities,  stocks,  etc.  belonging  to  each  sepa- 
rate charity,  and  to  pay  the  revenue  to  the  trustees 
thereof,  or  as  a  Court  or  judge  having  jurisdiction  or 
other  lawful  authority  may  direct,^  and  trustees  or 
other  persons  having  the  custody  of  any  deeds  or  mu- 
nimeuts  relating  to  such  charity  may  deposit  the 
same  in  a  repository  to  be  provided  by  the  Board.* 
And  any  such  Court  or  judge  may  authorize  such  offi- 
cial trustees  to  call  for  a  transfer  of,  and  to  transfer 
stock  and  shares,  and  may  also  order  the  payment  to 
the  same  trustees  of  any  principal  moneys  of  any 
charity.^  By  the  Charitable  Trusts  Amendment  Act, 
1855,  the  secretary,  jointly  with  persons  to  be  ap- 
pointed by  the  Lord  Chancellor,  are  constituted 
"  Official  Trustees  of  Charitable  Funds,"  to  have  per- 
petual succession  by  that  name.^     The  funds  vested 


^  18  &  19  Vict.  c.  124,  8.  16. 
See  also  23  &  21  Yict.  o.  186,  s. 
16. 

3  16  &  ]7  Yict.  0. 137,  8.  61. 
As  to  arrears  of  dividends,  ace 


23  &  2^1  Vict.  c.  186,  s.  12. 
8  16  &  17  Vict.  c.  137,  8.  62. 

*  Sect.  53. 

*  18  &  19  Vict.  c.  124,  8. 13. 

«  Sect.  18. 
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in  the  joint  names  of  the  former  official  trustees  of   chap.  v. 
charitable  funds  to  be  transferred  to  them,^  and  they      — ^ 
are  to  keep  an  account  with  the  Bank  of  England^ 
and  to  keep  separate  accounts  of  the  moneys  held  upon 
such  account^  and  belonging  to  each  separate  charity.^ 

The  mode  of  drawing  on  the  banking  account  is 
pr^cribed.'  Trustees  and  others,  upon  the  order  of 
the  Board,  may  transfer  stock,  and  pay  money  to  the 
oflBcial  trustees  of  charitable  funds  in  trust  for  any 
charity.*  All  principal  moneys  paid  to  them,  subject 
to  the  order  of  the  Court,  or  judge,  or  of  the  Board  re- 
spectively, authorizing  the  payment,  to  be  invested  in 
the  names  of  such  official  trustees,  for  the  benefit  of  the 
charity  to  which  they  belong.*  All  dividends  and 
interest  due  to  such  official  trustees  are  to  be  placed 
to  their  banking  account.^  Then  come  regulations 
prescribing  upon  what  authority  transfers  and  pay- 
ments to  or  by  such  official  trustees  are  to  be  made.^ 
Copies  of  orders  affecting  the  accounts  of  the  judicial 
trustees  are  to  be  sent  to  the  Board,^  and  indemnity 
is  provided  for  the  Bank  of  England,  and  all  com- 
panies and  persons  making  transfers,  payments,  or 
reports,  pursuant  to  an  order  under  the  principal  Act, 
or  the  Act  of  1855.» 

On  the  certificate  of  the  Board ,  dividends  on  stock  in 
the  public  funds,  in  the  name  of  the  official  trustees, 
are  to  be  carried  to  their  account  free  from  property 
or  income  tax,  and  the  Board  may  certify  stock  stand- 
ing in  any  other  names  to  be  subject  to  charitable 

»  Sect.  19.  *  Sect.  22.  '  Sect.  25. 

-  Sect.  20.  *  Sect.  23.  «  Sect.  26. 

^  Sect.  21.  «  Se<;t.  21.  »  Sect.  27. 
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chaj.v.    trusts,  and  free  from  income,  tax  ;^  and  the  Board 
—      may  authorize,  by  order,  such  official  trustees  to  make 
assignments,  transfers,  arid  payments.* 
Ex«n|tioii8       ig^  fjijjg  exemptions  from   the  operation  of  the 
?£a^  ^'  Charitable  Trusts  Acts  are  as  follows  :— 

The  Universities  of  Oxford,  Cambridge,  London, 
and  Durham. 

Any  college  or  hall  in  the  said  Universities. 

Any  cathedral  or  collegiate  church. 

Any  building  registered  as  a  pl^oe  of  meeting  for 
religious  worship  with  the  Registrar-General  of 
births,  deaths,  or  marriages,  in  England  and 
Wales,  and  bond  fide  used  as  a  place  of  meeting 
for  religious  worship. 

Charities  or  institutions,  the  funds  or  income  of 
which  are  applicable  exclusively  for  the  benefit 
of  persons  of  the  Roman  Catholic  persuasion, 
and  which  are  under  the  superintendence  or  con- 
trol of  persons  of  that  persuasion.  But  since 
23  &  24  Vict.  c.  134,  this  excepticHi  contained  in 
the  principal  Act,  and  continued  by  other  Acts 
(see  ante,  p.  34),  has  ceased. 

The  Commissioners  of  Queen  Anne's  bounty. 

The  British  Museum. 

Any  friendly  or  benefit  society. 

Savings-banks. 

Any  institution,  establishment,  or  society  for  re- 
ligious or  other  charitable  purposes,  or  to  the 
auxiliary  or  branch  associations  connected  there- 
with, wholly  maintained  by  voluntary  contribu- 
tions. 

>  Sect.  28.  «  Sect.  37. 
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Any  bookselling  or. publishing  business  carried  on    ^^-J* 
by  or  under  the  direction  of  any  society,  wholly      — 
or  partially  exempted  irom  this  Act,  so  far  as 
such  business  is  or  shall  be  carried  on  by  means 
of  voluntary  contributions  only,  or  the  capital  or 
stock  of  such  business. 

Charities  maintained  partly  by  voluntary  subscrip- 
tions, as  to  such  subscriptions,  etc. 

Funds,  etc.,  of  missionary  societies  not  within  the 
limits  of  England  or  Wales. 

Exemptions  not  applicable  to  any  cathedral,  col- 
legiate, chapter,  or  other  schools.^ 

The  Colleges  of  Eton  and  Winchester  are  exempted 
by  the  Charitable  Trusts  Amendment  Act  1855.^ 

19.  Exempted    charities    may   petition   Commis>  Exempted 
rioners  to  have  the  benefit  of  the  Act ;  *  and  disputes  may  ha^e 
among  members  of  exempted  charities,^  and  of  cha-  of^the  Acts, 
rities  not  exempted,^  may  be  referred,  by  two-thirds 

of  the  members  at  a  special  meeting,  to  the  arbitra- 
tion of  the  Commissioners.^ 

20.  The  legal  estate  of  lands  now  vested  in  muni-  J^'J^^^^^ 
cipal  corporations  on  Charitable  Trusts,  to  be  vested  Jjjj^'j^ 
in  trustees  appointed  by  the  Lord  Chancellor.^  SJ^^JT.*^ 

21.  The  Charitable  Trusts  Acts,  it  will  be  seen,  have  S^°»;    , 
a  twofold  operation :  m  the  first  place,  by  the  power  chjiriubie 
vested  in  the  Commisisioners  of  requiring  accounts  of 
charities   to  be  annually  rendered,   and   in   conse- 
quence of  their  sanction  being  required  to  many 
dealings  with  charity  property  and  to  litigation  re- 

»  Sect.  62.  *  18  &  19  Vict.  o.  124,  s.  46. 

=  18  &  19  Vict.  c.  124,  8.  49.  •  16  &  17  Vict.  c.  137,  s.  64. 

'  16  &  17  Vict.  c.  137,  8.  63.  ^  Sect.  65. 
*  Sect.  64. 
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ca^.  V.  specting  it,  breaches  of  trust  arising  from  the  misap- 
—  propriation  of  the  funds  of  charities,  the  improvident 
alienation  or  leasing  of  their  property,  and  the  institu- 
tion of  suits  of  an  improper  character  are  for  the  future 
almost  entirely  prevented ;  in  the  second  place,  while 
the  Court  of  Chancery  remains  a  most  efScient  tribunal 
for  the  decision  of  contentious  cases  relating  to  cha- 
rities, the  administrative  jurisdiction  of  the  Court  of 
Chancery  in  these  cases  has  been  greatly  improved, 
jurisdiction  of  an  important  character  has  been  con- 
ferred upon  other  Courts,  and,  above  all,  upon  the 
Charity  Commissioners,  who,  from  their  constitution 
and  their  simple  and  inexpensive  mode  of  procedure, 
are  best  capable,  in  non-contentious  cases,  of  regu- 
lating the  administration  of  the  funds  and  protecting 
the  interests  of  charities. 
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CHAPTER  VI. 

THE    CONSTRUCTION     OP     GIFTS     TO     CHARITIES;     THE 
REGUUTION  OF  CHAaiTIES  BY  SCHEMES;  AND  THEIB 

APPORTIONMENT. 


SECTION  I. 

CojrSTEUCTIOK  OF  G1PT8   TO  ChAEITIES. 


1.  Favourable  construction  put 

upon  bequests  to  charities. 

2.  Where  ckaritahle  intention  is 

txprmed  in  general  terms. 

3.  Where  gift  is  made  to  a  class, 

the  Court  wUl  select  the  ob- 
jects. 
^'  Gift    sustained     though    no 
abject  named. 

5.  General  intention  in  favour 

qfa  charity  effectuated  not- 
^ihstanding failure  of  mode 

^fgift. 

6.  Legacy  to  such  charitable  pur- 

poses  as  testator  may  direct, 
and  he  dies  without  making 
««y  direction. 

"t-  Or  as  another  person  may 
direct  who  makes  no  direc- 
tion. 

8-  Gift  to  charity  good  though 
trustees  refuse  to  accept  it. 

^-  Where  institution  answering 
description  cannot  he  fownd^ 
Aantabk  bequest  to  it  valid. 

^0-  Where  the  particular  obfect  has 


11. 


12. 


ceased  to  exist,  or  may  not 
yet  have  come  into  existence. 
Where  it  is  wicertain  for 
which  of  two  charit^le  in- 
stitutions a  legacy  was  in- 
tended. 
Where  blanks  are  l^t  in  will 
for  the  names  of  the  charities. 

13.  Bequest  to  definite  objects  and 

to  charitable  purposes,  in 
proportions  to  be  fixed  upon 
by  trustees,  good,  though  trus- 
tees fail  to  make  apportion- 
ment. 

14.  Secus  when  the  purposes  not 

charitable  are  also  of  an  in- 
definite character. 
Legacy  where  charity  is  in- 
tended, though  given  for 
illegal  purposes,  ^ectuated 
cypres. 

16.  Or  where  accumulation  is  di- 

rected beyond  the  legal  pe- 
riod., 

17.  Doctrine  of  cypres  not  appli- 

cable where  intention  merely 


15 
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wi  favour  of  a  partictdar 
ifUtituHon  fails, 

18.  Gift  to  charUy  is  void  vfhere 

the  amowU  intended  to  he 
given  is  uncertain. 

19.  Secus  iffhere  it  can  he  reti' 

dered  certain  by  a  reference. 

20.  Where  bequests,  being  uncer- 

tain and  vnd^nite,  might 
comprehend  objects  not  with- 
in 48  Eliz.  c.  i,  they  are  in- 
valid. 

21.  Where  the  Crown  and  where 

the  Court  of  Chancery  direct 
the  administration  of  a  cha- 
rity. 

22.  Where  charitahle  intention 
is  connected  with  a  super- 
stitious use, 

23.  Crown  and  Court  adhere  to 

the  intention  of  the  donor. 

24.  Whether  charity  is  entitled  to 

the  whole  income  of  pro- 
perty, or  to  fixed  payment 
only. 
25.  Rnles  wherethere  is  a  general 
intention  in  favour  of  cha- 
rity, hut  no  particular  ob- 
jects, or  objects  not  exhaust- 
ing the  whole  income. 

26.  Rule  where  the  whole  income 

is  given  to  charitable  pur- 
poses, and  it  afterwards  in- 
creases. 

27.  When   devisees  in  trust,  or 

donor,  or  his  representatives, 
win  take  the  surplus  income. 

28.  Inference      that      beneficial 

enjoyment  was  intended 
when  claim  of  forfeiture  in- 
troduced by  founder  of  cha- 
rity. 


29.  DificuUy  som^mes  in  ascer- 

taining objects  of  charities. 

30.  Expressed  intention  of  founder 

so  far  as  it  is  legal  must  be 
followed. 

31.  Opinions  and  religious  tenets 

of  the  founder  must  be  con- 
sidered where  object  of  (Aa- 
riiy  is  a  religious  establiih- 
ment,  or  is  to  promote  reli- 
gious education. 

82.  Where  the  purpose  is  to  pro- 
mote secular  education. 

88.  Where  the  charitahle  oltfecl  is 
purely  eleemosynary. 

84.  Construction  of  wiU  made  be- 

fore the  Rrformation  con- 
taining directions  since  be- 
come illegal. 

85.  Sow  far  usage  is  admissibU 

in  the  construction  of  gifts 
to  Clarities. 

86.  Presumption    from      usage 

where  origin  of  charity  not 
discovered. 

87.  Where  there  are  oiUy  copia 

of  charters  which  differ. 

88.  Parol  evidence  admissible  to 

show  in  what  sense  words 
are  used  in  an  instrument 
cretUing  a  charitahle  trust. 

89.  Not  admissible  to  contradict 

express  provisions  of  on 
instrument. 

40.  Express  trusts  as  to  particu- 

lar doctrines  to  be  taught  at 
Dissenting  institutions  en- 
forced. 

41.  Species  of  religious  worship 

ascertained  by  usage,  when 
it  does  not  appear  by  deed 
of  trust. 
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42.  UiogeoflHmnien  for  twenty- 
/heyears ^imdar  1  A^  Vict, 
c.  45,  binding. 

iZ,Not  vAere  trusts  appear  on 
face  €f  deed,  though  void 
umder  9  Geo.  II.  c.  36. 

44.  TrwU  for  Dissenting  chapds 
esforoed,  tkovgh  not  in  wri- 
ting. 

iS.Tmsts  of  Roman  Catholic 
Unties  not  ascertained  by 
writtendoewnent  ascertained 
from  usage  of  twenty  years. 

46.  Prrferenee  given  to  established 

religion,  where  there  is  an 
indefinite  gyt  for  religious 
purposes. 

47.  Nwaurous  contributors. 

48.  Bute  against  perpetuities. 

49.  (Hfts  to  charities  do  not  faU 

mthin. 


50.  Chemtahle  corporations  can- 

not infringe  rtUe  against 
perpetuities  for  objects  not 
<haritable. 

51.  Charities   readily  construed 

as  perpetual. 

52.  Oift  to  a  charitable  corpora- 

tion impretsed  at  once  wUh 
trusts  for  the  charity. 
58.  Person  founding  a  charity  by 
a  voluntary  conveyance  can- 
not awnd  it  under  27  Bliz. 
c.  i,  by  a  conveyance  for 
value. 

54.  As  to  the  construction  of  con- 

ditions of  forfeiture  in  cases 
of  charities. 

55.  D^ectine  execuHon  of  a  power 

aided  in  favour  of  a  cha- 
rity. 


Chap.  VI. 
Seot.  1. 


1.  It  will  be  necessary  to  examine  at  some  length  ^^^JJ^ 
the  mode  in  which  the  Court  construes  bequests  to  g^^^to 
charitable  purposes  (not  coming  within  the  Mortmain  cbantiw. 
Act)^  because  such  bequests  have  always  been  greatly 
favoured,  and  have  been  upheld  when,  if  made  to  in- 
dividuals, they  would,  according  to  the  ordinary  prin- 
ciples of  construction,  have  utterly  failed.  This  ano- 
maly has  doubtless  arisen  from  our  following  the  rules 
of  construction  applied  by  the  civil  law,  to  bequests 
made  to  charitable  or  public  purposes.^  Lord  Eldon 
however  has  suggested  that  it  may  have  arisen  "  from 
the  religious  notions  entertained  formerly  in  this 
country,  as  there  was  a  period  when,  in  this  country, 
a  portion  of  the  residue  of  every  man's  estate  was 
applied  to  charity ;  and  the  ordinary  thought  himself 
1  See  2  Domafc.  book  4^  tit.  2,  s.  ti. 
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Where  cha- 
ritable in- 
tention is 
expressed 
in  general 
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Where  gift 
is  made  to 
a  cUms,  the 
Court  will 
select  the 
objects. 


obliged  80  to  apply  it,  upon  the  ground  that  there  was 
a  general  principle  of  piety  in  the  testator ;  and  that 
when  the  statute  22  Car.  II.  c.  13,  compelled  a  dis- 
tribution, it  was  not  improbable  that  the  same  fayonr 
should  have  been  extended  to  charities  in  the  con- 
struction of  wills,  by  their  own  force  purporting  to 
authorize  such  distribution.^'^ 

2.  Where,  for  instance,  a  gift  is  made  to  the  poor,* 
or  to  charitable  uses,^  or  for  the  advancement  of  reli- 
gion^ in  the  most  general  and  indefinite  terms,  the 
intentions  of  the  donor  will  nevertheless  be  carried 
out. 

3.  And  where  a  gift  is  made  to  a  class  generally, 
and  no  objects  of  it  are  selected,  the  Court  will  sup- 
port the  legacy  and  make  the  selection.  Thus  in 
Attorney 'Gerieral  v.  Clarke,^  the  testator  gave  the  in- 
terest of  £4200  Bank  Annuities  to  the  poor  inhabi- 
tants of  St.  Leonard,  Shoreditch,  for  ever :  it  was 
insisted  for  the  defendants  that  the  bequest  was  void 
for  uncertainty  in  the  description  of  the  persons  to 
take.  However,  Sir  Thomas  Clarke,  M.R.,  gave  his 
opinion  in  favour  of  the  charity,  and  said  that  the 
Court  had  done  so  in  many  cases  where  the  expres- 
sions were  much  more  general  and  uncertain ;  that  in 
those  cases  the  Court  forms  a  judgment  upon  taking 
all  the  circumstances  into  consideration,  and  inclines 


^  Moggridge  v.  Thackwell,  7 
Ves.  69. 

'  Attorney' General  v.  Mat- 
thews, 2  Lev.  167 ;  S.  0.  nom. 
Attorney-  GeneralY»Peacoch,Bep, 
t.  Finch,  245;  Attorney- General 
w.Ranccy  A.mb.  422  cited. 


3  Clifford  V.  Francis,  Freein. 
Ch.  Rep.  by  Hovend.  330;  Attor- 
ney-General V.  Herrick,  Amb. 
712. 

*  Potoerscourt  t>.  Potoeracourt, 
1  MoU.  616. 

»  Amb.  422. 
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iu  favour  of  the  disposition  ut  res  magis  valeai.     In  chap.  vi. 
the  case  of  the  Attorney-General  v.  Ranee,  18th  July,      — • 
1728,  a  legacy  was  given  to  the  poor:  there  were  no 
words  in  the  will  which  discovered    what  poor   he 
meant;  but  it  appearing  that  the  testator  was  a 
French  refugee,  the  Court  directed  the  l^acies  to  be 
given  to  the  poor  refugees.     The  Attorney-General  v. 
Brown,  18th  November,  1749:  the  words  were  very 
general,  but  his  Honour  did  not  mention  them.    The 
words  in  the  present  case  are  not  so  uncertain  as  in 
those  cited.  The  word  inhabitant  bears  a  very  general 
sense,  and  may  extend  to  everybody  living  in  the 
parish.     But  as  it  could  not  be  intended  that  the  poor 
inhabitants  who  are  relieved  by  the  parish  should  have 
benefit  by  this  legacy,  which  in  eflfect  would  be  giving 
to  the  rich  and  not  to  the  poor,  he  declared,  that  the 
distribution  of  the  legacies  was  to  be  confined  to  the 
poor  inhabitants  of  St.  Leonard,  Shoreditch,  not  re- 
ceiving alms  of  the  said  parish,  and  ordered  a  scheme 
to  be  laid  before  the  ^Master  for  such  distribution. 
Upon  the  same  principle,  in  White  v.  While,^  a  be- 
quest, by  a  will,  of  stock  for  putting  out  "  poor  rela- 
tions" apprentices,  confined  by  a  codicil  to  two  fami- 
lies, was  held  good  as  a  charity.*     So  a  bequest  "  to 
the  widows  and  children  of  seamen  belonging  to  the 
town  of  Liverpool "  was  held  a  good  charitable  be- 
quest, although  it  was  urged  that  it  was  void  for  un- 
certainty.^ 
4.  So  likewise  the  legacy  will  be  sustained  where  Gift  sas- 


tained 


*  7  Ves.  423.  »  Powell  y.  Attorney- General, 

*  See  abo  Attorney'  General  v.       3  Mer.  48  ;  and  see  A  ttomey-  Ge- 
J^,  17  Ve«.  371.  neral  y.  JTUkineon,  1  Beav.  370. 


212  CONSTRUCTION    OF   GIFTS 

Chap.  VI.  there  is  a  gift  to  trustees  for  charitable  purposes  ge- 

—      nerally,  or  as  they  shall  in  their  discretion  think  fit, 

S^Sd        ^^  objects  being  named  ;^  or  where  there  are  objects 

named  .^ 
General  5.  Whcrc,  morcover,  there  is  a  general  intention 

feTour  of     shown  by  the  donor  to  give  to  charity,  the  failure  of  the 
effectuated  particular  mode  in  which  the  charity  is  to  be  effectuated 
rtMding      will  not  dcstroy  the  charity ;  the  law  will  substitute 
modeofgifk.  auothcr  mode  of  devoting  the  property  to  charitable 
purposes,  though  the  formal  intention  as  to  the  mode 
cannot  be  accomplished.*    This  principle  of  construc- 
tion, it  will  be  observed,  differs  entirely  from  that 
applicable  to  the  case  of  a  bequest  to  an  individual, 
where,  on  failure  of  the  mode,  the  gift  fails  altoge- 
ther. 
LeffsoTto         6.  Many  instances  may  be  given  of  the  application 
table  pur.    of  the  last-mcntioncd  rule.     Thus  where  a  person 
^f^ec    ^^^®**^s  *  legacy  to  such  charitable  purposes  as  he 
■ndhedies'  shall  aftcrwards  direct,  and  dies  without  leaving  any 
jjjj^^y  direction,  the  legacy  will  nevertheless  be  effectuated 
by  a  scheme  of  the  Court.     In  Mills  v.  Farmer ^^  a 
testator  directed  the  residue  of  his  personal  estate 
"  to  be  divided  for  '^  certain  charitable  purposes  men- 
tioned by  him,  "  and  other  charitable  purposes  as  he 
did  intend  to  name  thereafter.^'    He  afterwards  made 
a  codicil,  and  named  no  charitable  purposes.     It  was 

*  BaylU -7,  Attorney- General,  Baxter ^  1  Vom.  247;  Cook  \. 

2  AX}s..2,Z%Kndi  Attorney- Qene^  Duckenjield,   2  Atk.   &62  ;   At- 

ralY,  fferriciy  Amh.  712;  Paiee  tomey-General   y.    Freeman^    1 

T.  Archbishop  of  Canterlmry,  14  Dan.  Excheq.  Rep.  117. 

Ves.  864.  »  Per  Lord  Eldon,  C,  in  Mot/- 

2  Attorney- General  v.  Qley,  1  gridye  v.  Thaektcell^  7  Vee.  69. 

Atk.  356  ;  Attorney- General  v.  *  1  Mer.  55. 


TO    CHARITIES.  213 

held  by  Lord  Eldon^  overruling  the  decision  of  Sir  ck^t^  yi. 
W.  Grant,  M.R.,  who  decreed  the  legacy  void  for  — 
nncertainty,  that  it  was  a  good  disposition  of  the  re- 
ddoe  in  favour  of  charity,  to  be  carried  into  execution 
by  the  Court,  having  regard  to  the  objects  particu-  ' 
larly  pointed  out  by  the  testator.  "  It  is  no  longer,^' 
said  his  lordship^  '^  to  be  contended  that  a  disposition 
in  favour  of  charity  can  be  construed  according  to  the 
roles  which  are  applicable  to  individuals.  This  is  the 
view  to  be  taken  of  the  case  mentioned  by  Freeman,^ 
that  where  a  testator  ^ves  to  such  charitable  uses  as 
he  shall  direct,  and  gives  no  direction,  the  Court  will 
direct  the  uses  to  which  it  shall  be  applied.  The 
case  of '  one  Jones  *  which  is  there  referred  to,  is  not 
now  to  be  found;  but,  if  there  is  no  express  decision 
which  has  gone  precisely  the  same  length  with  the 
note  in  Freeman,  it  may  safely  be  afGrmed  that  neither 
is  there  any  decision  which  has  determined  that  the 
doctrine  there  laid  down  is  not  law ;  and  it  has  cer- 
tainly been  cited  as  an  authority  in  almost  every  case 
of  a  gift  to  charity  that  has  come  into  question  from 
those  days  to  the  present.  ...  If  the  law  be,  that  the 
nomination  of  the  particular  objects  is  only  the  mode, 
and  the  gift  to  charity  the  substance,  of  the  testa- 
mentary disposition,  and  that  the  declaration  of  such  a 
gift  is  substantially  sufficient  to  give  effect  to  the  dis- 
position, it  is  surely  much  less  strong  to  say  that, 
where  the  testator  has  himself  expressed  certain  modes 
by  which  that  effect  may  be  given  to  it,  it  shall  be 
carried  into  execution  accordingly,  than  to  say  that, 
because  he  has  expressed  an  intention  of  naming  cer- 

*  2  Freem.  Ch.  Rep.  Hovend.  edit.  830. 
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ohaf.  VI.  tain  other  modes  in  addition  to  those  which  he  has 

Sect.  I. 

—  named^  and  has  not  named  those  others,  therefore  his 
intention  must  fail  altogether ;  than  to  say  (in  short) 
that,  because  he  has  contemplated  a  division  in  certain 
proportions  which  he  has  omitted  to  render  certain, 
that  uncertainty  must  operate  to  prevent  his  general 
intention,  which  is  ascertained,  from  taking  effect  in 
any  manner  whatever.  Would  this  be  to  decide  ac- 
cording to  established  precedents?  How  can  uncer- 
tainty as  to  the  mode  operate  to  defeat  the  intention, 
when  the  impossibility  of  a  certain  mode  taking  effect 
at  all  does  not  so  operate  ? ''  There  was  no  bequest 
of  the  residue  in  this  case  to  trustees,  but  Lord  Eldon 
observes  upon  this,  '*  Although  the  testator  does  not 
expressly  mention  his  executors  in  the  clause  bequeath- 
ing the  residue,  he  has  clearly  named  executors  in  the 
will,  and  the  direction  contained  in  the  residuary 
clause  can  be  understood  only  as  imperative  upon  his 
executors/'^ 

The  case  of  Wheeler  v.  Sheer,^  may  at  first  sight 
seem  to  militate  against  these  authorities.  There  the 
testator  by  will,  in  1719,  after  bequeathing  several 
legacies,  gave  the  residue  of  his  personal  estate  to  his 
executors,  in  trust,  after  payment  of  debts  and  legacies^ 
to  employ  it  to  such  charitable  uses  as  by  codicil  he 
should  appoint.  By  a  codicil  in  1721  he  revoked 
some  legacies  and  gave  others,  and  directed  that  the 
residue  should  be  applied  to  such  uses  and  purposes  as 
by  any  other  codicil  or  codicils  should  be  directed ; 
but  he  did  not  name  any  charitable  purposes.     By  a 

'  See  also  OmmaneyY.  Butcher^      ter  v.  Wood,  3  Hare  181,  144. 
T.  &  B.  270 ;  Mayor  of  Glouces-  «  Mob.  288. 
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seoood  codicil  he  appoiuted  an  executor  for  the  uses,  chaf.  yi. 
trnsts,  and  purposes  of  his  will  in  the  room  of  a  de-  — 
ceased  executor,  but  did  not  name  any  charitable  pur- 
pose. In  a  tliird  codicil  there  was  no  direction  as  to 
his  personal  estate.  Lord  King  held  the  legacy  void, 
observing,  "When  a  man  devises  to  such  charitable 
uses  as  he  had  appointed,  that  supposes  he  had  made 
an  appointment,  though  it  could  not  be  found;  but 
here  it  is  plain  the  testator  had  made  no  appointment, 
but  only  had  it  in  his  thoughts  to.  do  so;  by  the 
codicil  he  confirms  his  will,  and  makes  the  trusts 
oftlie  surplus  more  extensive:  it  was  to  be  in  trust 
for  a  charity,  if  he  directed  any.^^  Lord  Eldon,  in 
Mogffridge  v.  Thackwell,^  explains  the  principle  upon 
which  this  case  proceeds  by  the  following  observa- 
tions : — "  There  were  two  codicils,  and  in  the  latter 
the  testator  does  not  repeat  that  he  gave  to  such  cha- 
ritable uses,  but  for  the  uses,  trusts,  and  purposes 
generally.  The  latter  codicil  therefore  seems  in  this 
respect  something  like  a  revocation  of  the  will,  as  to 
the  charitable  purpose  being  dropped  by  the  codicil, 
and  the  general  use  and  purpose  only  mentioned; 
and  that  reduces  the  case  precisely  to  what  it  would 
have  been,  if  by  the  will  only  general  uses,  intents, 
and  purposes  had  been  mentioned,  and  not  charitable 
purposes.  The  Court  does  not  go  upon  that  ground, 
that  Lord  Thurlow  intimates  that  they  would  lay  hold 
of  the  testator's  reference  to  a  future  act,  as  showing 
that  his  intention  for  charity  was  not  even  inchoate 
at  the  date  of  the  wiU,  and  therefore  determined  in 
favour  of  the  next  of  kin." 

»  7  Ves.  79. 
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Chap.  VI.       7,  The  Same  result  will  follow  where  a  testator, 

— ^      after  making  a  bequest  to  such  charitable  uses  as  his 

other^won  exccutor  shall  appoint,  revokes  the  appointment  of 

who  makes   the  cxccutor,^  or  the  executor  himself  renounces  pro- 
no  direction.  '  *^ 

bate^^  or  where  a  testator,  after  making  a  bequest  to 
such  charitable  uses  as  A.  shall  appoint,  A.  dies  in 
the  lifetime  of  the  testator,^  or  neglects  or  refuses  to 
make  an  appointment,^  or  where  the  instrument  of 
appointment  cannot  be  found.^ 

18.  And  in  the  recent  case  of  IValsh  v.  Gladstone,^ 
a  legacy  was  given  to  the  Rev.  Thomas  Robinson 
(who  died  in  the  lifetime  of  the  testator),  to  be  applied 
to  the  use  of  a  Roman  Catholic  college :  the  Court, 
on  being  satisfied  of  the  respectability  and  permanent 
character  of  the  institution,  ordered  the  legacy  to  be 
paid  to  the  President  of  the  College,  who  was  the 
officer  entrusted  with  the  management  of  its  pecuniary 
afiairs,  without  requiring  any  scheme  to  be  settled, 
although  the  Attorney-General  asked  for  one. 
oifitocha-  8.  A  gift  to  charity  will  be  good,  although  the 
Sio4iI'trui.  trustees  refuse  to  accept  it.  Thus,  in  Beeve  v.  Attorney- 
to*Jccept  it.  General,^  there  was  a  bequest  of  stock  to  the  "  Society 
for  Bettering  the  Condition  of  the  Poor,"  upon  trust 
to  apply  the  income  in  the  payment  of  the  house-rent 
of  seven  or  more  country  labourers  in  the  principality 
of  Wales,  selected  in  a  certain  manner ;  and  a  bequest 

»  White  V.  White,  1  Bro.  C.  C.  Eq.  Ca.  Ab.  193,  fol.  14 ;  WaUh 

12.  V.  GUuUtone,  1  Ph.  290. 

^  Attometf-OenereUYiFletcher,  *  Attorney- General  t.  Boufi- 

5  L.  J.  N.  S.  Ch.  75.  bee,  2  Ves.  jun.  380,  3  Ves.  220. 

'  Moggridge  v.  Thachwellf   I  *  Attorney -Chneral  v.  Syder- 

Ves.  jun.  464,  3  Bro.  C.  C.  517  ;  fin,  1  Vem.  224 ;  7  Ve«.  43  f». 

7  Yes.  36;    13  Ves.  416;    ilf-  «  1  PhUl.  290. 

torneg- General  v.   Hickman,  2  '3  Hare  191. 
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of  other  stock  to  the  "  Society  for  the  Encouragement  chaf.  yi. 
of  Female  Servants,"  upon  trust  to  distribute  the  in-      — 
come  annually  in  gratuities  to  servants  in  the  same 
principality/  selected  in  a  certain  manner.     The  two 
societies  renounced  the  respective  trusts,  and  dis- 
claimed the  legacies.     It  was  held  by  Sir  J.  Wig- 
ram,  V.C,  that  the  discretion  of  the  trustees  was  not, 
in  these  cases,  of  the  essence  of  the  trust ;  that  the 
trust  being  originally  created  for  certain  definite  ob- 
jects, and  not  a  gift  to  charity  generally  or  indefi- 
nitely, it  was  not  a  case  in  which  the  disposition  of 
the  fund  required  the  authority  of  the  Sign-manual; 
and  that  the  Court  would  carry  the  trust  into  effect 
by  means  of  a  scheme.^ 
9.  Even  where  no  institution  can  be  found  answer-  wher© 

institution 

mg  to  the  description  of  one  to  which  a  legacy  has  y"''?^ 
been  bequeathed,  such  legacy  will  nevertheless  be  cannot  be^ 
supported.     Thus,  where  there  was  a  bequest  to  the  "^^\^i; 
governors  of ''  a  Society  instituted  for  the  Increase  and  ^■*>^- 
Encouragement  of  Good  Servants,^'  and  he  directed  it 
to  be  expended  as  should  seem  most  meet  and  best 
adapted  towards  carrying  on  the  well-planned  insti- 
tution and  intents  of  the  said  society,  Lord  Langdale, 
M.R.,held  that  there  was  a  good  gift  to  a  charity,  ob- 
serving that  the  only  reason  for  naming  the  governors 
^as,  that  they  might  be  instruments  for  the  application 
of  the  fund,  that  it  was  a  gift  for  a  charitable  and  pub- 
lic purpose,  and  that  he  could  not  suppose  that  the 
testator  had  a  special  intention  in  favour  of  that  par- 
ticular society  only.^ 

*  See  also  Attomey-Oeneral  t.  •  Lotcombe  t.   Winlringham^ 

-^rw,  3  Ve8.  633 ;  Denver  t.       13  Bear.  87 ;  see  alao  Attorney- 
!>"«*,  Taml.  82.  General  t.  City  of  London,  9 

L 
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ca^^.  yi.  10.  Where  the  general  object  of  a  douor  is  charity, 
wheTTthe  ^^'^^^^  *^®  particular  object  of  his  bounty  may  cease 
p«^^^  to  exists  the  funds  will  be  applied  according  to  a 
^Srlfhas  ^^^°^®  i^  favour  of  the  general  objects  of  the  donor. 
°°*»?5dS^"*  Thus,  in  The  Incorporated  Society  v.  Price,^  where  a 
grantor,  after  reciting  that  a  school  was  intended  to 
be  erected  in  the  neighbourhood  of  Cashel  for  the 
education  of  poor  children,  granted  to  the  Incorpo- 
rated Society  a  rent-charge  of  thirty  pounds,  to  be  ap- 
plied for  the  maintenance  and  support  of  the  said  school 
"  in  such  manner  as  in  such-like  schools  they  should 
direct/^  In  consequence  of  want  of  funds,  the  society 
discontinued  the  school  at  Cashel.  It  was  held  by 
Lord  Chancellor  Sugden  that  the  general  object  of 
the  grantor  was  charity,  and  that  the  rent  did  not 
cease  upon  the  school  being  discontinued,  and  it  was 
referred  to  the  Master  to  settle  a  scheme.  '^  Though,^' 
said  his  lordship,  ''  the  consideration  was  the  main- 
tenance and  support  of  this  particular  school,  the  ge- 
neral object  of  the  grantor  was  charity.  I  feel  no 
difficulty,  therefore,  in  giving  the  relief  asked ;  for  the 
society  submit  to  expend  the  amount  of  the  grant  in 
the  support  of  a  school  in  the  neighbourhood,  as  the 
Court  shall  direct. . . .  There  is  no  pretence  for  saying 
that  the  rent-charge  has  ceased  by  reason  of  the 
school  having  been  discontinued.  Suppose  the  school- 
house  had  been  burned  down  by  accident,  could  it  be 
contended  that  the  rent-chai^e  ceased  until  the  house 
was  rebuilt  V'^ 

Bro.C.  0.171;  1  Yes.  jan.  243  ;  >  1  Jo.  &  Lat.498;  see  abo 

and  8ee  A Uomey-Oeneral  ▼.  Og-  In  re  ChctritiM  of  JoHph  Btant^ 

landery  8  Bro.  0.  0.  166 ;  In  re  10  Ir.  Ch.  Rep.  271. 

The  Clergy  Society  ^2lL.&S,Qlh.  ^  See  also  2^  IneorporaUd 
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So  where  a  testator  gave  a  legacy  to  a  voluntary  chap^.  vi. 
society  called  '^  The  Plymouth  and  Devonshire  Asy-      — 
lam  lor  the  Reception  of  Female  Penitents/'  and  the 
society,  if^hich  was  in  existence  at  his  deaths  was  dis- 
solved before  his  assets  could  be  administered^  it 
was  held  that  the  Court  would  execute  his  intention 

Upon  the  same  principle,  a  bequest  to  the  trustees 
of  a  chapel  "  towards  reduction  of  their  debt  on  that 
chapel/'  was  held  by  Sir  J.  Bomilly,  M.B.,  to  be 
payable  to  the  trustees  though  the  debt  incurred  in 
building  the  chapel  had  long  before  been  paid  off,  and 
the  only  debt  since  incurred  was  one  owing  by  the 
trustees  in  respect  of  the  chapel,  but  upon  their  own 
individual  responsibility.' 

So  a  charity  will  be  established  eventually,  although 
the  object  of  it  is  not  yet  in  existence  and  may  never 
exist.  Thus,  in  ITie  Attorney-General  v.  The  Bishop 
of  Chester,^  Archbishop  Seeker  gave  £1000  Three  per 
cent.  Annuities  to  trustees  for  the  purpose  of  esta- 
blUhing  a  bishop  in  his  Majesty's  dominions  in  Ame- 
rica. It  was  contended  by  the  counsel  for  the  Bishop 
of  Chester,  the  surviving  trustee,  that  as  there  was  no 
bishop  in  America,  or  the  least  likelihood  of  there  ever 
being  one,  the  legacy  was  void.  Lord  Thurlow,  C, 
however  said,  '^  The  money  must  remain  in  Court  till 
it  shall  be  seen  whether  any  such  appointment  shall 
take  place.''* 

Sociefy  y.  Base,  8  Ir.  Eq.  Rep.  '   Bunting    y.  Marriott^    19 

257;  Carhery  v.  Cox,  3  Ir.  Ch.  Beav.  163. 

Bep.  231.  '  1  Bro.  C.  0.  444. 

'  Sexier  r.    2Veyo,  6  Buss.  *  Ultiinately  the  legacy  became 

118.  applicable  to  the  purpose  ox- 

l2 
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Chap.  vi.       n.  And  whcrc  it  is  uncertain  to  which  of  two  cha- 
«.u — T. .    ritable  institutions  the  testator  intended  to  leave  a 

W  here  it » 

£ot  SwSh  of  ^^&^y^  ^*  ^^  nevertheless  be  upheld.  Thus,  where  a  le- 
ubieiStitn.  g^y  ^*^8  given  to  the  treasurer,  governor,  or  directors 
TO  ii-'*''*^  of  the  Guernsey  Hospital,  "to  be  applied  towards  carry- 
tended.       jjjg  q^  ^jjg  charitable  designs  of  the  said  corporation,*' 
it  appeared  that  there  were  two  hospitals  in  Guernsey, 
and  the  Master  reported  that  he  could  not  find  which 
hospital  was  intended.  It  was  held  by  Sir  John  Leach, 
M.R.,  that  the  legacy  was  not  void  for  uncertainty, 
but  was  well  given  to  a  charitable  purpose.     "  Cases 
of  charity,'^  said  his  honour,  "  rest  upon  peculiar  prin- 
ciples,  which  do  not  apply  to  individuals.     Here  the 
testator  devotes  a  certain  sum  to  a  charitable  pur- 
pose, but  he  has  not  so  described  the  particular  pur- 
pose that  it  can  be  ascertained.     This  part  of  his  pro- 
perty however  being  devoted  to  charity,  it  is  the  duty 
of  the  Court  that  it  be  so  applied.'*^     And  in  such 
cases  the  Court  will  divide  the  fund  between  the  two 
charitable  institutions,^  or  in  case  of  there  being  no 
opposition  on  the  part  of  one  institution,  will  direct 
the  legacy  to  be  paid  to  the  other.* 
S'**®,".  *         12.  So  where  a  testator,  after  manifesting  an  in- 
inwiufor     tcutiou  to  givc  a  Certain  sum  for  charitable  purposes, 


of  ^e         leaves  blanks  in  his  will  for  the  names  of  the  chari- 

ohanties. 

ties  and  the  sums  to  be  given  to  each,  the  bequest 
will  be  good  ;*  although  the  result  would  be  otherwise 

pressed  by  the  testator  upon  the  '  Simon  y.  Barber ^  5  Buss.  112. 

appointment  of  a  Bishop  of  Ca-  '  Bennett  t.  Hatfier,  2  Beav. 

nada,  and  it  was  applied  accord-  81. 

inglj.    See  Attorney- Oeneral  y.  '  Bunting    v.    Marriott,    19 

Ironmongers*  Compawfy  2  Mj.  &  Beav.  163. 

E.    579 ;    Attorney-General   v.  *  Pietchel  v.  Parte,  2  S.  &  S. 

Offlander,  8  Bro.  0.  C.  166.  884. 
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if  there  were  a  blank  left  for  the  amount  to  be  dis-  cjj^-  yi- 

Boot.  1. 

tributed  in  charity.^  — 

18.  And  where  a  bequest  is  made  to  certain  defi-  JjjJJ^  *** 
nite  objects  and  to  charitable  purposes^  in  proportions  jJ^JSJiJ^y^ 
to  be  fixed  upon  by  trustees  or  other  persons,  the  gift  JS^JJ^J^jJ 
to  the  charity  will  not  fail,  although  the  persons  hav-  ^J^*^ 
ing  the  power  of  apportionment  die  without  making  JSSSfSbouph 
any,  and  the  Court  yiU  divide  the  funds  equally  be-  S^*2Jlp* 
tween  such  objects  and  the  charity.   In  Dtjyley  y.  The  S^^°' 
Attorney-General,^  property  was  bequeathed  in  trust 
for  certain  purposes,  and,  subject  thereto,  the  trustees 
and  the  survivor  of  them,  and  the  heirs  and  execu- 
tors of  the  survivor,  were  to  dispose  of  it  to  such  of  his 
relations  of  his  mother^s  side  who  were  most  deserv- 
ing, and  in  such  manner  as  they  thought  fit,  and  for 
such  charitable  uses  and  purposes  as  they  should  think 
most  proper    and   convenient.     Sir   Joseph  Jekyll, 
M.B.,  (one  of  the  trustees  having  refused  to  act,) 
directed  that  one-half  of  the  estate  should  go  to  the 
testator's  relatives  on  the  mother's  side,  and  the  other 
half  to  charitable  uses ;  the  known  rule  that  equality 
is  equity  being,  as  he  said,  the  best  measure  to  go  by. 
Upon  the  same  principle,  in  Salusbury  v.  Denton,^  a 
testator  bequeathed  a  fund  to  he  at  the  disposal  of 
Ui  widow  by  her  will,  "  therewith  to  apply  apart" 
to  certain  charitable  purposes ;  and  '^  the  remainder 
to  be  a^  her  disposal  among  my  relatives,  in  such  pro- 
portions as  she  may  be  pleased  to  direct."  The  widow 
died  without  having  made  any  disposition  of  the  fund. 
It  was  held  by  Sir  W.  Page  Wood,  V.C.,  that  the 
words  "to  apply"  and  "to  be  at  her  disposal"  were 

>  SaHshome  t.  ITichoUon,  26  «  4  Vin.  Abr.  485,  pi.  16. 

Bear.  58.  '  3  K.  &  J.  529. 


222  CONSTHrCTlON    op   GIFTS 

CHAr.  Ti.  clearly  sufficient  to  create  a  trusty  and  that  although 
— ^  the  fund  was  to  be  applied  '^as  to  a  part^'  (without 
saying  what  part)  for  one  set  of  objects,  and  as  to 
"the  remainder"  for  another^  and  the  widow  died 
without  exercising  her  power  of  determining  the  pro- 
portions in  which  each  were  to  take^  the  bequest  was 
not  void  for  uncertainty ;  but  the  Court  would  diride 
the  fund  in  equal  moieties,  and  give  one  of  such  moiedes 
to  charitable  purposes,  and  the  other  to  the  testator's 
relatives  capable  of  taking  within  the  Statutes  of  Dis- 
tribution. 

Whether  the  case  of  Down  v.  JVorraU^iB  consistent 
with  the  two  last-mentioned  cases,  may,  perhaps,  al- 
though it  is  distinguishable,  be  doubted.  There  a 
testator  gave  his  residuary  personal  estate  to  the  trus- 
tees named  in  his  will,  their  executors,  administrators, 
and  assigns,  upon  trust,  to  apply  the  same  as  he  should 
appoint,  and  in  de£ault  of  appointment  as  to  any  part 
he  directed  the  trustees  to  settle  such  part  at  their 
discretion,  either  for  pious  and  charitable  purposes,  or 
otherwise  for  the  benefit  of  the  testator's  sister  and 
her  children.  The  testator  died  without  making  any 
appointment,  and  after  his  death  his  trustees  and  exe- 
cutors applied  a  part  of  it  for  the  benefit  of  his  sister 
and  her  children,  and  they  settled  some  other  portion 
of  it  tor  charitable  uses;  but  the  survivor  of  them 
died,  leaving  a  sum  of  £500  unapplied  to  either  pur- 
pose. It  was  held  by  Sir  John  Leach,  M.R ,  that 
the  £500  was  undisposed  of  by  the  testator,  and  be- 
longed to  his  next  of  kin,  upon  the  ground  "  that  the 
trustees  had  a  personal  discretion  as  to  the  applica- 

1  1  My.  &  K,  561. 
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tion  of  the  fund,  and  had  died  without  exercising  that  Ohap.  vi. 
discretion/'  It  will  be  observed^  on  examining  this  — 
case,  that  Doyley  v.  The  Attorney-General  was  not 
farought  before  the  attention  of  the  Court ;  and  in  the 
snbs^uent  case  of  Sahubury  v.  Denton,^  Sir  W.  Page 
Wood,  V.C,  in  commenting  upon  Dota^i  v.  WorralL 
distinguishes  the  two  cases.  '^  It  is  one  thing,^'  ob- 
serves his  honour,  '*  to  direct  a  trustee  to  give  a  part 
of  a  fund  to  one  set  of  objects,  and  the  remainder  to 
another  j'^  and  it  is  a  distinct  thing  to  direct  him  to 
give  "  either''  to  one  set  of  objects  *^  or"  to  another. 
Dwon  V.  Worrall  was  one  of  the  latter  description. 
There  the  trustees  could  give  all  to  either  of  the  ob- 
jects. This  is  a  case  of  the  former  description.  Here 
the  trustee  was  bound  to  give  a  part  to  each.^ 

14.  Where  however  a  bequest  is  made  for  cbari- 5f«c««when 
table  purposes,  and  also  for  purposes  of  an  indefinite  not  ch^'^ 
character  which  are  not  charitable,  the  whole  bequest  also  of  an 

.„_  .i-»i«#».  1  .  1*.       indefinite 

will  be  void.     If,  for  instance,  a  bequest  is  made  for  character. 
inch  charitable   or  other  purposes  as  the  trustees 
should  think  fit,  the  whole  bequest  will  be  void  for 
uncertainty.* 

15.  Where  a  gift  denotes  a  charitable  intention,  i^s^-j 
but  the  object  to  which  the  exercise  of  it  is  applied  charity    ^ 

*  *  *■  19  intended, 

is  against  the  policy  of  the  law,  as  in  the  case  of  a  though  p^ven 
gift  to  superstitious  uses,  the  Court  would  lay  hold  Pg.^Jf';<i 
of  the  charitable  intention,  and  execute  it  for  the  <^^i»"*»- 
purpose  of  establishing  some  charity,  agreeably  to  the 

»  3  K.  &  J.  529,  539.  Y,Jamton,  1  S.  &S.  69;  Williams 

5  3  K.  &  J.  689.  V.  Kerahaw,  5  L.  J.  N.  S.  Ch. 

»  EUis  T.  ^Ihy,  7  Sim.  352 ;  84,  5  C.  &  F.  ill ;  Kendall  v. 

1  My.  k  Cr.  286 ;  and  see  Vezey  Chrangety  6  Beay.  803. 
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Chap.  vi.  law,  in  the  room  of  that  contrary  to  it.^    In  a  recent 

Sect.  1.  '  .  ^ 

—  case  a  legacy  was  given  for  providing  the  poor  inmates 
of  a  workhoose  above  the  age  of  sixty  ^'  with  one  pint 
of  porter."  The  l^ality  of  the  beqaest  was  ques- 
tioned^ inasmuch  as  by  the  92nd  and  93rd  sections  of 
4  &  5  Will.  IV.  c.  76  (the  Poor  Law  Amendment 
Act),  it  was  an  offence  to  introduce  fermented  or 
spirituous  liquors  into  a  workhouse  unless  under  the 
directions  of  the  sui^eon  or  guardians,  or  in  conformity 
with  the  rules  of  the  Poor  Law  Commissioners.  Sir 
J.  L.  Knight  Biiice  said,  '^  If  fermented  liquors  should 
be  prohibited,  the  Aind  may  be  applied  in  some  man- 
ner so  as  to  give  the  poor  old  people  in  the  union  tea, 
sugar,  and  the  like.  The  benefit  of  this  good-natured 
bequest  ought  not  to  fail."* 
utiSST""'  ^^'  ^^^  where  a  testator  directed  funds  to  be  pro- 
bj^^^the  ^^®^  ^^^  certain  charity-schools  by  accumulating  his 
legal  period,  property,  but  fixed  no  time  for  the  continuance  of  the 
accumulation,  which  must  have  necessarily  exceeded 
the  legal  period,  it  was  held  by  Sir  L.  Shadwell,  V.C., 
that  although,  in  consequence  of  the  direction  to  ac- 
cumulate being  void,  the  particular  mode  in  which 
the  testator  meant  the  benefits  to  be  doled  out  to  the 
objects  of  his  bounty  could  not  take  effect,  yet  as 
there  was  a  devotion  by  the  testator  of  his  personal 
estate  to  charitable  purposes,  the  next  of  kin  had  no 
claim,  and  the  charitable  intention  ought  to  be  carried 
into  effect  by  means  of  a  scheme.' 
Doctrine  of       17.  Although,  as  we  have  before  seen,  when  a  gene- 

^  Per    Lord    Eldon,    0.,    in  '  Attorney -General  ▼.  Vint,  8 

Moggridge  v.  ThaekweU,  7  Ves.       De  Gex  k  Sm.  704. 
75  ;  see  ante,  pp.  29,  80.  '  Martin    y.    Margham,    14 

Sim.  280. 
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tmI  mieniioH  to  give  to  a  charity  is  manifested^  the  c^^r.  yi. 

aaplit 
I  when 


Court  will,  if  the  mode  in  which  the  charity  is  to  be     .rr. 

'  ...     •Ppucable 

effectuated  fails,  carry  out  such  general  intention  in  SJn^ii^f^"* 


another  mode ;  nevertheless,  if  the  testator  shows  an  If^^!^^^ 
intention,  not  of  general  charity,  but  to  give  to  some  {jf^fiSg'; 
particular  instilution,  and  such  intention  cannot  be 
carried  out,  the  Court  will  not  hold  that  the  gift  is 
applicable  to  charity  generally :  it  will  fail  altogether. 
Thus,  in  Attorney -General  v.  Bishop  of  Oxford ^^  the-4«<w«i«- 
testator,  after  giving  to  his  executors  £100  each  for  BUhopqf' 
their  trouble,  gave  and  bequeathed  the  rest  and  resi- 
due of  his  personal  estate  upon  trust  "  to  build  a 
church  at  Whcatley,  where  the  chapel  now  is,  in  such 
manner  as  I  shall  hereafter  direct,  or,  for  want  of  such 
direction,  as  my  executors  shall  think  fit.'^  The  Bi- 
shop of  Oxford,  who  was  patron  and  parson  of  Cud- 
desden,  in  which  ^Vheatley  was,  opposed  the  design 
cf  building  a  church ;  and  it  was  proposed  by  the  de- 
fendants that  the  salary  of  the  chaplain  should  be  in- 
creased. The  next  of  kin  insisted  that  a  new  church 
must  be  built,  and  that  the  surplus  belonged  to  them. 
By  the  first  decree  it  was  referred  to  the  Master  to 
take  the  accounts ;  and  it  was  directed  that  the  de- 
fendants, the  Bishop  of  Oxford,  etc.,  do  signify  whether 
they  are  willing  that  the  residue  of  the  testator^s  per- 
sonal estate  shall  be  laid  out  in  building  a  church  at 
Wheatley  where  the  chapel  now  stands,  with  liberty 
to  lay  a  plan  before  the  Master  how  the  said  residue 
may  be  most  beneficially  applied  according  to  the  will 
of  the  testator.  Before  the  cause  came  on  again 
many  transactions  had  taken  place.     The  next  of  kin, 

1  4  Ves.  432  cited. 
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^siJt  T^*  ^^^  *^®  persons  entitled  to  the  benefit  under  the  will, 
—  the  parishioners  acting  by  the  Bishop  and  their  war- 
dens, came  to  an  agreement  that  £3000,  part  of  the 
residue  of  the  testator's  personal  estate,  should  be  ap- 
plied for  the  purpose  of  building  a  new  church  and 
forming  a  fund  for  keeping  it  in  repair,  and  that 
jElOOO,  another  part  thereof,  should  be  applied  to- 
wards augmenting  the  minister's  salary;  and  that, 
£4000  being  paid  for  the  purposes  aforesaid,  the  re« 
sidue  should  belong  to  the  next  of  kin.  Lord  Alvan- 
ley,  M.R.,  in  remarking  upon  this  case,  observes, 
"  This  decree  is  completely  decisive,  that  the  objects 
not  being  capable  of  taking  effect,  the  fiind  could  not 
be  applied  to  any  other  charitable  purpose.  The 
Court  could  not  have  made  the  decree,  unless  they 
thought  the  residue  was  not  applicable  to  any  other 
^  charitable  purpose.  I  will  not  say  it  could  not  have 
been  applied  for  repairing  or  sustaining  the  chapel, 
and  I  doubt  whether  Lord  Kenyon  said  so :  but 
beyond  that  purpose,  or  after  satisfying  it,  this  is 
decisive,  that  it  could  be  applied  to  no  other  purpose; 
for  if  it  was  applicable  to  any  other  general  cha- 
ritable purpose,  or  any  other  purpose  for  the  bene- 
fit of  the  parish  except  of  the  nature  pointed  out, 
that  decree  could  not  have  been  justified.''     Upon 

^'/^7;     the    same   principle,    in    The  Attorney  -  General  v. 

Gouidiny,  Qoulding^  the  testatrix  gave  eight  freehold  houses 
to  eight  poor  people  that  should  have  paid  most 
and  longest  to  the  poor's  books  in  the  parish,  and  the 
comer  house  to  repair  them ;  and  she  gave  the  di- 
vidends of  £800  in  the  Four  per  cent.  Bank  Annui- 

»  2  Bro.  C.  C.  428. 
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ties  to  the  eisht  houses  for  ever,  to  each  house  the  £^  chat.  vi. 

^  '  Sect.  1. 

every  year  for  ever.  It  was  held  by  Mr.  Justice  Bui-  — 
ler^  sitting  for  the  Lord  Chancellor^  that  the  devise  of 
the  hoases  being  void  under  the  Mortmain  Act^  the 
gift  of  the  £800  to  the  poor  people  who  were  intended 
to  live  in  them  was  not  applicable  to  any  other  pur- 
pose. "With  respect  to  the  houses/^  he  observed, 
"  the  gift  of  them  is  void ;  then  if  the  gift  of  the 
£800  cannot  be  applied  according  to  her  disposition, 
another  question  arises,  whether  the  Court  is  to  apply 
it  to  some  other  matters  ejusdem  generis.  The  Court 
has  certainly  thought  it  could  vary  the  use;  hut 
the  rule  may  be  drawn  from  the  cases,  that  wherever 
the  Court  had  directed  the  sum  given  to  be  applied 
to  a  different  use,  there  has  been  proper  ground  for 
the  Court  to  say  the  use  to  which  it  has  been  applied 
is  consistent  with  the  use  declared  in  the  will ;  but 
there  have  been  subsequent  cases  which  have  varied 
the  rule :  where,  according  to  the  intention  of  the 
testatrix's,  applying  the  fund  otherwise  than  to  the 
persons  inhabiting  the  houses,  would  be  contrary  to 
that  intention,  the  inhabitants  of  the  houses  being 
the  principal  objects  of  bounty,  if  they  cannot  be  sup- 
ported it  is  not  to  be  given  to  the  poor  in  general/^  ^ 

18.  A  legacy  however  to  charitable  purposes  willoifito 
be  void,  where  the  amount  intended  to  be  given  is  un-  wh/rothr 
certain.     Thus,  in  the  case  of  Chapman  v.  Brown,^  tended  to  le 
where  a  testatrix  bequeathed  the  residue  of  her  estate  uncertain. 
for  the  purpose  of  building  or  purchasing  a  chapel 

*  Bee  abo  Cheny  t.  MoU,  1  18  Jur.  896 ;  Russell  y.  Kellett, 

%.  &Cr.l23;  Smith  T.Oliver,  3  Sm.   &    Q.    264;   Marsh   r. 

11  BeaT.  481 ;   Clark  o.  Tagflor,  Means,  3  Jur.  N.  S.  790. 
1  Drew.  642 ;  Coldioelly.  Holme,  «  g  Ygb.  404. 
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^8«^t  V'  ^^®^  ^*  ^**  most  wanted^  and  if  any  surplus  re- 
—  luained  after  the  purchasing  or  building  the  same^  she 
gave  £20  out  of  it  for  supporting  a  faithful  gospel 
minister^  and  if  any  Airther  overplus  should  remain, 
she  desired  that  the  same  might  be  laid  out  in  such 
charitable  uses  as  her  executors  should  think  proper. 
The  first  of  the  gifts  being  void,  as  contrary  to  the 
Statute  of  Mortmain,  it  was  held  by  Sir  W.  Orant, 
M.B.,  that  the  gift  of  the  further  overplus  to  charity 
generally  was  also  void  for  uncertainty.  *'  I  have  been/^ 
said  his  honour,  "  a  good  deal  embarrassed  as  to  the 
ultimate  bequest  of  the  residue  to  be  applied  by  the 
executors  to  general  charitable  purposes.  Standing  by 
itself,  a  bequest  of  a  residue  to  be  employed  in  such 
charitable  purposes  as  the  executors  shall  think  pro- 
per is  a  good  bequest ;  supposing  it  legal  to  do  as  the 
testatrix  had  directed,  and  a  residue  had  been  left 
after  these  purposes  were  answered,  there  would  have 
been  a  good  bequest  of  it ;  and  therefore  the  question 
is,  whether  that  ulterior  bequest  is  to  fail  because  the 
prior  bequest  cannot  take  effect.  If  it  could  be  re- 
duced to  any  certainty,  how  much  would  have  been 
employed  by  the  executors  for  the  other  purposes,  the 
residue  ought  to  be  employed  under  this  last  direc- 
tion, viz.  for  charitable  purposes  generally.  I  have 
considered  whether  that  can  be  ascertained  by  a  re- 
ference to  the  Master,  to  see  how  much  would  have 
been  sufficient  for  this  chapel :  but  upon  considera- 
tion it  i3  quite  impossible  to  give  any  direction  that 
would  not  be  vague  and  indefinite  to  a  degree  almost 
ridiculous ;  an  inquiry  M'hat  they  might  have  employed 
for  building  a  chapel  without  knowing  what  kind  of 
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I;  the  testatrix  having  given  no  ground  to  ^^J^- 
awertain  what  kind  of  a  chapel :  no  locality.  It  is  —^  • 
otterlj  impossible  to  frame  any  direction  that  would 
enabJe  the  Master  to  form  any  idea  upon  it.  If  she 
had  even  pointed  out  any  particular  place^  that  might 
hare  furnished  some  ground  of  inquiry  as  to  what 
aize  would  be  sufficient  for  the  congregation  to  be  ex- 
pected there ;  but  this  is  so  entirely  indefinite^  this  is 
quite  uncertain  what  the  residue  would  have  been, 
and  therefore  it  is  void  for  that  uncertainty.  She  had 
no  view  to  any  residue  but  a  residue  to  be  constituted 
by  actually  building  a  chapel;  she  contemplated  no 
sesidae  but  with  reference  to  that,  It  is  impossible 
to  ascertain  it  in  the  only  manner  in  which  she  meant 
it  to  be  ascertained.  It  is  impossible  for  the  Court 
to  apply  it^  therefore  the  whole  of  this  disposition  is 
void." » 

19.  Where,  however,  from  any  direction  given  by  ^«««  where 

it  can  be 

the  testator  as  to  the  erection  of  a  building  of  a  par-  rendered 

.      ,,.,,.  .       ,  1  p,  .1        certain  by  a 

ticular  kmd  and  m  a  particular  place^  out  of  a  residue  referenoe. 
given  to  charitable  uses,  if  the  expense  of  the  erection 
can  be  ascertained  by  a  reference,  although  it  may  be 
void,  the  gift  of  the  residue  will  not  be  invalidated  on 
the  ground  of  uncertainty ;  for  the  sum  for  which  the 
erection  ought  to  be  completed  being  once  ascertained, 
and  deducted  from  the  residue,  the  amount  applicable 
to  the  charitable  object  would  become  certain.^ 

20.  Upon  the  same  principle,  where  the  purpose  of  ^^^^e  be- 

a  bequest  is  uncertain  or  indefinite,  and  might  com-  Sn^rti^"^ 

*  See  alflo  Attorney'  OenertU  ▼.  ma»,  2  Dow  &  Clarke  74 ;  Cramp 

Daties,  9  Yes.  535 ;  Attorney-  y.  Play  foot,  4  K.  &  J.  482. 
Beneral  t.  Hinxman,  2  J.  &  W.  '  Mitford  v.  Reynolde,  1  Phill. 

270 ;  and  we  Kwen  v.  Banner-  185,  197. 
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CKA7.  VI.  prebend  objects  not  falUng  within  the  meaning  or 

andi^fi     ^P^"*  ^^  ^  ^^^^'  ^'  ^>  ^^^  legacy  cannot  be  supported^ 
nite  miriit    as  if  givcn  to  a  charitable  purpose.    In  Morice  v.  The 

comprehend  ^  r      r 

**^th2*4?**  ^wAop  of  Durham^  the  testatrix  bequeathed  the  re- 
SJ^'we*  sidue  of  her  personal  estate  to  the  Bishop  of  Durham^ 
invalid.  iiis  executors,  etc.,  upon  trust,  after  paying  her  debts 
and  legacies  to  dispose  of  the  ultimate  residue  to  such 
objects  of  benevolence  and  liberality  as  the  Bishop  of 
Durham  should  most  approve  of,  and  she  appointed 
him  her  sole  executor.  Sir  W.  Grant,  M.R.,  fully 
admitting  the  doctrine  that  if  a  charitable  purpose  is 
expressed,  however  generally,  it  will  not  fail  on  ac- 
count of  the  uncertainty  of  the  objects,  held  never- 
theless that  the  gift;  failed.  '^  Is  this,^'  said  his  honour, 
"a  trust  for  charity?  do  purposes  of  liberality  and 
benevolence  mean  the  same  as  objects  of  charity  ? 
That  word,  in  its  widest  sense,  denotes  all  the  good 
affections  men  ought  to  bear  towards  each  other ;  in 
its  most  restricted  sense,  relief  of  the  poor.  In  neither 
of  these  senses  is  it  employed  in  this  Court :  here  its 
signification  is  derived  chiefly  from  the  Statute  of 
Elizabeth.*  Those  purposes  are  considered  charitable 
which  the  statute  enumerates,  or  which  by  analogies 
are  deemed  within  its  spirit  and  intendment,  and  to 
some  such  purpose  every  bequest  to  charity  generally 
shall  be  applied.  But  it  is  clear,  liberality  and  bene- 
volence can  find  numberless  objects  not  included  in 
that  statute  in  the  largest  construction  of  it.  The 
use  of  the  word  "  charitable  '*  seems  to  have  been  pur- 
posely avoided  in  this  will,  in  order  to  leave  the  bishop 
the  most  unrestrained  discretion.     Supposing  the  un- 

»  9  Ves.  399.  '  43  Elia.  c.  4. 
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certainty  of  the  trust  no  objection  to  its  validity^  could  chaf.  vi. 
it  be  contended  to  be  an  abuse  of  the  trust  to  employ  — 
this  fund  upon  objects  which  all  mankind  would  allow 
to  be  objects  of  liberality  and  benevolence;  though 
,  not  to  be  said^  in  the  language  of  this  Courts  to  be 
I  objects  also  of  charity  ?  By  what  rule  of  construc- 
I  tion  could  it  be  said^  all  objects  of  liberality  and  be« 
nerolence  are  excluded  which  do  not  fall  within  the 
Statute  of  Elizabeth  ?  The  question  is,  not  whether 
he  may  not  apply  it  upon  purposes  strictly  charitable, 
but  whether  he  is  bound  so  to  apply  it  ?  I  am  not 
aware  of  any  case,  in  which  the  bequest  has  been  held 
charitable,  where  the  testator  has  not  either  used  that 
word  to  denote  his  general  purpose^  or  specified  some 
particular  purpose,  which  this  Court  has  determined 
to  be  charitable  in  its  nature.  All  the  cases  upon 
that  subject  are  to  be  found  in  the  report  of  Mog- 
gridye  v.  Thackwell}  Browne  v.  YeaU^  I  should 
have  thought  a  much  more  doubtful  case.  There  was 
ground  for  contending,  that  the  particular  purpose 
^ecified  was  charitable  in  itself,  according  to  the  de- 
cisions of  this  Court;  and  it  was  described  by  the 
testator  as  a  charitable  design.  But  here  there  is  no 
specific  purpose  pointed  out  to  which  the  residue  is 
to  be  applied;  the  words  'charity'  and  'charitable' 
do  not  occur :  the  words  used  are  not  synonymous : 
the  trusts  may  be  completely  executed  without  be- 
stowing any  part  of  this  residue  upon  purposes  strictly 
charitable.  The  residue  therefore  cannot  be  said  to 
be  given  to  charitable  purposes ;  and  as  the  trust  is 
too  indefinite  to  be  disposed  of  to  any  other  purpose, 

»  7  VeB.  36.  2  lb.  50  «. 
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^ItL'  ^''  ^t  follows  that  the  residue  remains  undisposed  of^  and 
—       must  he  distributed  among  the  next  of  kiu  of  the  tes- 
tatrix/^    This  decision  was  on  appeal  affirmed   by 

?«HSZ?.  ^^^  Eldon.^  So  where  there  was  a  bequest  of  a  re- 
sidue ''  to  be  given  in  private  charity/*  it  was  held  by 
Sir  Thomas  Plumer^  M.R.,  to  be  an  object  too  inde^ 
finite  to  be  carried  into  effect.  "  There  is  no  case," 
said  his  honour,  "  in  which  private  charity  has  been 
made  the  subject  of  disposal  in  the  Crown,  or  been 
acted  upon  by  this  Court.  The  charities  recognized 
by  this  Court  are  public  in  their  nature;  they  are 
such  as  the  Court  can  see  to  the  execution  of.  In 
this  case  the  difference  is  obvious.;  if  a  party  is  to  ex- 
ecute the  purpose  of  this  testator,  he  caimot  give  to 
public  charities ;  the  disposition  must  be  confined  to 
private  charity.  In  what  respect  does  private  charity 
differ  from  benevolence?  Assisting  individuals  iii 
distress  is  private  charity ;  but  how  can  such  a  charity 
be  executed  by  the  Court  or  by  the  Crown  ?  In  all 
cases  the  general  principle  is,  that  the  trust  must  be 
of  such  a  tangible  nature  as  that  the  Court  can  deal 
with  it ;  when  it  is  mixed  up  with  general  moral  duty^ 
it  is  not  the  subject  of  the  jurisdiction  of  a  court  of 
justice.  Private  charity  is  in  its  nature  indefinite; 
how  can  it  be  controlled,  how  can  it  be  carried  into 
execution  ?  As  a  general  purpose  of  charity  the  ob- 
ject of  this  testator  cannot  be  carried  into  execution, 
as  a  trust  it  is  not  sufficiently  specific  or  definite. 
The  sum  in  question  must  therefore  go  to  the  next  of 

*  10  Vee.  522 ;  see  also  James  298 ;  SUU  t.  iSff%,  1  My.  k  Cr. 
T.  Allen,  3  Mer.  17  j  nilliamt  286 ;  Thornton  ▼.  Shaketpeare, 
V.  Kershaw,  dtod  1  My.  &  Cr.       1  Johns.  612 ;  6  Jur.  N.  S.  281. 
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iin/^^    So  a  gift  to  '' charitable  or  public''  purposes  ^^-  ^• 

was  hdd  too  indefinite  to  be  carried  into  effect  as  ^      — ^  ' 

charity.* 

21*  Such  legacies  as  have  been  before  mentioned^  ctoJ^mS 
which  would,  in  the  case  of  individuals,  be  absolutely  oJjJt  of* 
void,  will  be  carried  out  either  by  the  Crown,  or  act-  2JjJ^ 
log  as  parens  patria,  or  by  the  Court  of  Chancery.  ^J^'^ 
And  with  r^ard  to  the  question  which  of  the  two  ®*»^*y- 
shoald  administer  the  charity,  the  rule  appears  to  be 
that  when  the  execution  of  the  charitable  purpose 
ii  committed  to  trustees  with  general  or  some  ob- 
jects pointed  out,  there  the  Court  of  Chancery  will 
take  the  administration  of  the  trust,  and  carry  it  into 
effect  by  means  of  a  scheme.     But  when  the  property 
is  not  vested  in  trustees,  and  the  gift  is  to  charity 
generally,  not  to  be  ascertained  by  the  act  of  indi- 
viduals referred  to,  the  charity  is  to  be  disposed  of, 
not  by  a  scheme  in  Chancery,  but  by  the  sign-manual 
of  the  King,  who  is  the  disposer  of  such  charities  in 
his  character  of  parens  patria,^ 

2ut,  Where  the  gift  denotes  a  charitable  intention,  where  chn- 
but  the  object  to  which  the  exercise  of  it  is  applied  is  t«ntion  u 

/•ii  "1  •«.  connected 

against  the  policy  of  the  law,  as  in  the  gift  to  super-  with  a 
stitious  uses,  the  Court,  as  we  have  before  seen,  will,  «»«• 
except  in  cases  where  the  law  has  been  recently  altered, 
lay  hold  of  the  charitable  intention,  and  execute  it  for 

*  Ommanneyy, Butcher ^Tum.  *  Moggridge  t.  Thaekwell,  7 

k'SLxu*.  2S0i  Kendall y.Orangerf  Yes.   75;    Attorney- General  t. 

5  Bear.  SOD;  Noah  y.  Morley^  Sgdetfen,    1   Yora.    224;    At- 

SBeAT.  177.  tomey- General  ▼.  Matthews^  2 

'  Vezey  t.  Jamean^  1  S.  A  8.  Ler.  167,  8.  0.  nom. ;  Jonei  ▼. 

^ ;  lee  also  the  cases  collected  Peacock,  Ga.    t.    Finch     245 ; 

in  the  note  to  Loeeombe  ▼.  Win-  Paice  ▼.  Archbishop  of  Canter- 

trkgham,  18  Beav.  89.  bury,  14  Yes.  372. 
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^SMt  I^*  *^®  purpose  of  establishing  some  charity  agreeable  to 

—      the  law,  in  room  of  that  contrary  to  it.^ 
Crown  and        23.  Both  the  Crown  and  the  Court,  in  the  exercise 

Court  adhere 

to  intention  of  their  discTction,  alike  act  upon  the  principle  of  ad- 
hering as  closely  as  possible  to  the  spirit  of  the  donor's 
expressed  or  presumed  intention.* 
whetiMff  24,  Questions  frequently  arise,   either  from  the 

thi  whoiir  donor  to  a  charity  not  having  bestowed  the  whole  of 
pi^Jrtj  OT  ^^^  income  of  property  to  charity,  or  in  consequence  of 
meCt^n^^'  ^  subsequcut  increase  in  the  amount  of  the  income,  to 
whom  either  the  surplus  or  increase  is  to  go ;  whether, 
in  fact,  the  charity  is  entitled  to  a  fixed  payment  only^ 
and  the  surplus  or  increase  is  to  go  to  the  devisees  in 
trust  or  to  result  to  the  donor  or  his  representatives, 
or  whether  the  charity  is  to  take  the  whole. 

This  depends  upon  the  intention  of  the  donor;  but 
the  rule  by  which  the  intention  is  tested,  in  cases  of 
charities,  differs  very  materially  from  those  which  pre- 
vail in  ordinary  cases,  where  the  doctrine  of  resulting 
trusts  is  more  generally  applicable. 
SJ^reila*"      25.  Two  rules  of  construction  with  regard  to  chari- 
SnSSS'    table  gifts  deserve  particular  mention. 
chlS^^but       The  first  rule  is,  that  in  every  case  where  a  person, 
ob4?Jte^*S"  either  by  deed  or  will,  manifests  a  general  intention  of 
''^{^^ting   charity,  even  although  he  mentions  no  particular  ob- 
jects j^  or  if  he  directs  specific  payments  to  be  made 
to  particular  objects,  which  do  not  exhaust  the  pro- 
ceeds of  the  property  ;*  the  Court  will  not,  as  in  ordi- 

»  See  ante,  pp.  29,  SO.  *  Arnold  ▼.  Attorney- Oeneral^ 

«  1   Jann.    Willa,   3rd   edit.  Show.   P.  C.  22;   S.  C.   nom., 

225.  Attorney- General  y.  Mayor  of 

^  Attorney- General '9.  Herrick,  Coventry y  2  Vera.  397  j    CoUes 

Amb.  712.  P.  C.  280;  7  Pro.  P.  C.  285, 


th«  whole 
income. 
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naiy  cases^  hold  that  the  whole  of  the  property  in  the  cgA».  vi. 
fmt  case^  or  the  surplus  in  the  second^  results  to  the      — 
donor  or  his  representatives^  but  will  consider  it  appli- 
cable to  the  purposes  of  the  charity.     Thus^  in  the 
case  of  The  Attorney-General  v.  Earl  of  Winchelsea^ 
the  testator  gave  the  residue  of  his  personal  estate  to 
trustees  upon  trusty  firom  time  to  time,  to  pay  £VZ  a 
year  to  a  proper  schoolmaster,  to  teach  the  children  of 
a  parish  of  R.,  209.  for  the  purchase  of  books  for  the 
children  of  the  school,  and  to  apply  the  surplus  of  the 
dividends  and  interests  of  his  said  personal  estate 
{if  any  there  shall  be  after  such  payment)  in  clothing 
and  putting  out  apprentices  to  any  trade,  business,  or 
occupation,  that  shall  be  thought  proper  for  them, 
two  children  of  the  parish  of  B.  aforesaid,  and  one 
child  of  the  parish  of  W.     It  was  held  by  Sir  R.  P. 
Arden,   M.R.,  that  the  surplus,   being  more  than 
adequate  to  the  number  of  the  objects  of  the  charity, 
was  applicable  to  similar  purposes.    "The  question," 
said  his  honour,  "is,  whether  the  whole  surplus  of 
this  personal  estate  is  not  intended  to  go  to  the 
charitable  purposes  mentioned  in  the  will,  though 
more  than  sufficient  to  answer  the  exact  number  of 
the  objects  there  specified.    The  real  intention  of  the 
t^tator  is  perfectly  clear,  that  he  meant  to  give  the 
whole  surplus.     It  has  been  said,  that  the  distinction 


ToBiL  ed. ;  Attametf-General  y, 
Mhu^kull,  4  Tea.  11 ;  Aitorney 
General  v.  haberdashers*  Com 
pamy,  4  Bro.  C.  C.  103,  1  Yes 
jon.  295;  The  Mercers*  Com' 
pan^  T.  Attorney 'General^  2 
Bligh  N.   S.  178;  Attomey-Ck- 


neral  y.  Cooperi  Company,  3 
Beay.  29;  and  see  Attorney- Qe- 
neral  y.  Sparks,  Amb.  201 ;  and 
Lord  Eldon's  obseryations  in 
Attorney- General  y.  Mayor  of 
Bristol,  2  J.  &  W.  319. 
»  3  Bro.  C.  C,  373. 
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Chap.  yi.  is^  that  where  there  is  a  definite  object^  and  that  can- 
— ^ '  not  take  place^  the  Court  will  not  look  for  another  ob- 
ject^ but  let  the  property  go  to  the  next  of  kin  or  the 
heir-at-law;  as  in  TJie  Attorney-General  v.  Bishop  of 
Oxford,^  the  only  object  the  testator  had  was  the  build- 
ing a  church:  that  was  his  sole  idea^  and  nothing 
short  of  that  could  answer  his  intention ;  and  there- 
fore the  object  must  be  efiectuated  in  toto,  or  the  pro- 
perty fall  to  the  next  of  kin.  So  in  TJie  Attorney^ 
General  v.  Goulding^  where  Mr.  Justice  BuUer  seems 
to  have  gone  to  a  great  extent^  and  as  far  as  the  case 
would  well  warrant  him^  it  was  held  that  the  testator 
had  no  general  intention  beyond  that  specified  in  his 
will^  and  consequently  that  the  bequest  must  be  con- 
fined to  the  precise  object  and  not  beyond  it;  but 
wherever  the  intention  has  been  to  dispose  of  the  whole 
property  to  certain  purposes^  as  in  the  early  case  of 
Thetford  School,^  and  numerous  subsequent  authori- 
ties^ the  whole  has  been  applied:  the  intention  has 
been  considered  as  such^  and  it  has  been  only  inferred 
that  the  testator  has  been  mistaken  as  to  the  quantum. 
It  has  been  observed  as  a  strong  mark  of  his  inten- 
tion^ that  by  giving  the  apprentice  fees  to  three  ob- 
jects he  has  marked  out  the  limits  of  his  bounty^  and 
that  the  confining  it  to  that  number  will  be  a  sufficient 
compliance  with  his  intention ;  but^  according  to  the 
disposition  of  this  residue^  his  intention  could  not  be 
limited  to  three  boys ;  and  if  it  would  pay  more^  the 
testator  has  shown  an  intent  that  the  surplus  beyond 
that  must  be  applied  in  the  same  manner ;  therefore 
I  am  of  opinion  it  must  be  applied  to  the  charitable 

»  1  Bro.  C.  C.  444  «.         »  2  Bro.  0.  0.  428.         '  8  Co.  130. 
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purposes  mentioned  in  the  will :  perhaps  it  may  not  c^.  vi. 
turn  out  to  be  much  more  than  sufficient^  but  if  it  — ^ 
should^  the  next  of  kin  may  then  come  to  the  Courts 
as  in  other  cases^  where  there  has  been  an  increase  of 
rents  and  profits/*  Upon  the  same  principle,  in  The 
Bishop  of  Hereford  v.  Adams,^  where  there  was  a  be- 
quest in  trust  for  the  poor  inhabitants  of  several 
parishes^  to  be  applied  at  the  times  and  in  propor- 
tions^ and  either  in  money,  provision,  physic,  or  clothes, 
as  the  trustees  might  think  fit.  The  fund  being  very 
considerable  in  proportion  to  the  objects,  the  applica- 
tion was  upon  the  principle  of  cypres  extended  for  the 
benefit  of  the  same  objects,  to  purposes  not  expressly 
pointed  out  by  the  will,  the  instruction  and  appren- 
ticing of  children,  against  the  claim  of  the  next  of 
kin.« 

26.  The  second  rule  is,  that  though  a  person  does  Raie  where 
not    make  any  general  declaration  of  devoting  thein^e^u 
whole  income  of  the  property  to  charity,  if  he  gives  Suwe  pur^ 
each  and  every  portion  of  the  whole  income  at  the  ^^uda' 
time  to  some  charitable  purposes,  and  by  that  means  ° 
exhausts  the  whole,  then,  if  the  income  should  after- 
wards increase,  the  increase  will  also  be  applicable 
to  charitable  purposes,  and  the  different  objects  will 
take  the  increased  income,  according  to  their  relative 
amounts.     The  Thetford   School  case^  is  generally 
cited  as  the  leading  authority  for  this  proposition. 

»  7  Vce.  324.  Parish     y.     Warreyn,      Duke 

'  See  also  the  dictum  of  Lord  67 ;     SuHan     Colefield     Case, 

St.  Leonards,  5  Ho.  Lo.  Gas.  82 ;  second   resolution,    Duke    68  ; 

Attorney- Cfeneral  t.   The  Earl  Hynshaw  y.  Morpeth  Corpora^ 

x4  Craven,  21  Bear.  892.  tion,     Duke    69  ;     Kenninffton 

'  8  Co.  130.  See  also,  EUham  Hastings  Case,  Duke  71 ;  Lad 
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Chap.  vi.       The  soundncss  of  the  rules  just  mentioned  has  been 

D«et.  1.  ^  " 

—  questioned  both  by  Lord  Hardwicke  and  Lord  Eldon^ 
the  former  of  whom  said,  in  Attorney -General  v.  JoAn- 
son}  that  when  the  Thetford  case  was  decided^  the 
doctrine  of  resulting  trusts  was  but  little  understood ; 
and  the  latter  of  whom,  in  Attorney -General  v.  Mayor 
of  Bristol,^  said  that  if  the  object  of  the  gift  had  not 
been  charity,  he  felt  considerable  difficulty  in  beUev- 
ing  that  this  doctrine  of  the  Court  would  have  pre- 
vailed. 

27.  Where  however  there  is  no  general  intention 
shown  of  devoting  the  whole  income,  or  if  the  whole 
of  the  existing  income  be  not  given,  to  charitable  pur- 
*^J  SSXr  P^^^'^^  ^^^  particular  payments  only  are  directed  to 
be  made  to  certain  charitable  objects,  the  devisees  in 
trust  will  take  the  surplus  beneficially  ;^  or  if  undis- 


When  de- 


tnut,  or 
donor  or  liis 
repreeenta- 
tives  will 


y,  London  CiU/^  Mos.  99;  At- 
torney '  OenercU  v.  Cooper** 
Company,  19  Ves.  187;  At- 
torney-General V.  Master  of  Ca- 
therine Sally  Cambridgey  Jac. 
381 ;  Attorney-General  r,  WU- 
eon,  3  My.  &  £.  862  ;  Attorney- 
General  Y.  Caiue  Colleye,  2  Keen. 
150;  Attorney- General  v.  Dra- 
per^ Company^  2  Beay.  608,  4 
Beav.  67, 6 Beay.  383 ;  Attorney- 
General  v.  Coopers*  Company^  3 
BeaT.  29;  Attorney-General  y. 
ChrisfsHospitalyA,  Beay.  73 ;  At- 
torney- General  y .  Gilbertyl  0  Beay. 
617 ;  Attorney-  General  y.  Jesus 
CoUeySy  Oxford,  29  Beay.  163. 

1  Amb.  190. 

«  2J.  &W.  818. 

'  Attorney- General  y.  Mayor 
of  Bristol,  8  Madd.  819,  2  J.  A 


W.  294  J  Attorney- General  y. 
The  Skinners'  Company,  2  Boss. 
407,  OTemiling  S.  C.  5  Madd. 
173;  Attorney- General  y.  Gas- 
coigne,  2  My.  &  E.  647;  At- 
torney-General y.  The  Cord- 
toainers*  Company,  3'  Mj.  &  E. 
634;  Attorney- General  y.  Mer- 
chant Venturers^  Society,  5  Beay. 
338;  Attorney- General  V.  Gro- 
cers* Company,  6  Beay.  626; 
Attorney-General  y.  Smithies,  2 
Buss.  &  Mj.  717;  Attorney- 
General  y.  The  lUhmonyertf 
Company,  2  Beay.  161,  5  My  &. 
Or.  11 ;  Attorney  -  General  y. 
Brasenose  College,  2  C.  &  F. 
296  ;  Mayor  of  South  Molian  y. 
Attorney-General,  5  Ho  Lo.  Gas. 
1,  revergjmc  the  deciypn  of  Sjg  A 
John  BoSflly,  M.R.,  14  Bea;j^ 
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posed  of,  the  donor  or  his  representatives  will  take  it  chap.  vi. 
by  way  of  resulting   trust,  subject  to  the  specified      — 
payments.^ 

The  result  of  all  the  authorities  is,  that  where  an 
estate  is  given  to  a  corporation,  and  out  of  the  income 
specified  amounts  are  given  to  various  charitable  ob- 
jects^ which  do  not  exhaust  the  whole,  and  the  residue 
or  surplus  is  given  to  the  corporation,  the  Court  in- 
fers that  such  unascertained  surplus  of  the  income  is 
the  measure  of  the  bounty  which  the  testator  intended 
the  corporation  to  have  for  their  own  advantage,  be 
that  surplus  little  or  great.^ 

28.  If  the  founder  of  a  charity  introduce  a  condi-  inference 

^  that  bene' 

tion  or  clause  of  forfeiture  upon  the  non^performance  fi^w  enjoy- 

^  *-  ^  ment  was 

of  the  condition,  or  the  donee  may  be  subject  to  loss  jJ^JS^nacs 
by  the  performance  of  a  condition,  it  is  then  shown  ^^JJ^lSd^ 
that  he  intended  or  expected  that  the  donees  would  ^f cbSty' 
derive  some  benefit  from  the  gift ;  and  therefore,  in 
all  such  cases  where  there  is  an  unascertained  income 
out  of  which  the  donees  have  to  make  certain  pay- 
ments, the  Court  infers  that  as  the  estate  was  given 
to  them  upon  condition  of  their  making  these  fixed 
payments,  they  were  themselves  to  take  the  benefit  of 
the  surplus,  whether  great  or  small,®  a  fortiori  when 

267 ;  Mayor  of  Beverley  t.  At-  Attomey-OeneralY,  Trinity  Col- 

tomey-General,  6  Ho.  Lo.  Cas.  lege^  Cambridge^  24  Beay.  383 ; 

I  310,  rgyerein^  the  decJBion  of  Sir  Attorney- Oeneral  v.  Jesus  Col- 

'  J<rfin  Roinflljr,  M.B.,  15  Bear.  lege,  Ovfordj29  Beav.  163. 

540,  and  of  the  Lords  Jostioes  of  ^  Attamey-Oeneral  y.  M<tyor 

tbe  Court  of  Appeal  in  Chancery,  of  Bristol,  2  J.  &  W.  307,  332 ; 

6  J>e  G.  Mac.  &  G-.  266 ;  At-  Attorney -General  y.  Oascoiyne, 

foruey-Oeneral  y.  The  Dean  and  2  M.  &  E.  647. 

Cammi  of  Windsor,  N.  S.  883,  «  14  Beay.  362. 

aJBrmmg  the  decwion  of  Sir  John  ^  Jack  y.  Bumetty  12  C.  &  F. 

Bomilly,  M.B.,  24  Beav.  679 ;  812. 
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caxr.  yi.  it  is  expressly  stated  that  the  donees  are  to  have  the 


whole  of  the  surplus. 


1 


Diflionity  ,       29.  In  consequence  of  the  existence  of  numerous 
Moertaining  Tcligious   sccts  disseutiug  froiu  the  doctrines  of  the 
oharities.      National  and  Established  Churchy  questions  of  consi- 
derable difficulty  often  arise  in  determining  who  are 
the  objects  of  various  charities,  whether  they  must  be 
members  of  the  Established  Church,  or  whether  the 
claims  of  Dissenters  to  any  and  what  extent  are  ad- 
missible.    This  subject  has  recently  been  very  care- 
fully considered  by  Sir  John  Romilly,  M.R.,  and  he 
has  laid  down  the  following  rules  for  ascertaining  the 
objects  of  charities. 
SSSS^of      ^^'  ^^®  ^*  principle  which  is  applicable  to  such 
TO  f/?  wlrii  ^^^^^  without  exception,  is,  that  the  intentions  of  the 
b/?biiS?ed.  foui^der  are  to  be  carried  into  eflTect  so  far  as  they  are 
capable  of  being  so,  and  so  far  as  they  are  not  con- 
trary to  law  (using  the  word  law  in  its  proper  and 
widest  signification,  as  including  the  precepts  of  reli- 
gion and  morality).     If  therefore  the  founder  has  di- 
rected that  only  persons  belonging  to  the  Church  of 
England  shall  be  recipients  of  his  bounty,  his  will 
must  be  followed,^ 
Opinions  81.  A  difficulty  however  arises  in  cases  where  the 

tenets  of  tho  intention  of  the  founder  is  either  not  expressed,  or 

founder  i.-iiitii 

muiit  be  oon- expressed  ma  doubtful  and  uncertain  manner:  and 

aidered,  '^  .  ...  .     .  .    . 

where  oi^eot  then  the  Qucstion  arises,  m  what  case  it  is  essential  or 

of  chanty  u  •* 

2Jubf  h"    <l^i>*able  to  ascertain  that  intention,  and,  when  desi- 

"iSio^i"  ***  rable,  in  what  manner  is  this  to  be  accomplished.   A 

Jdu^tiSn     distinction  may  be  here  pointed  out,  arising  from  the 

1  AUomey  -  General    y.    The  '  Per  Sir  J.  Bomilly,  M.R.,  in 

Corporation   of    Severley,    15      JUometf-General  v.  Calveriy  23 

BeaT.  544.  Bear.  255. 
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nature  and  object  of  the  charity  itself.  If  the  charity  chap.  vi. 
be  founded  to  snpport  some  religious  establishment,  -— 
or  if  it  seek  to  promote  reHgiotis  education,  and  if^  in 
addition  to  this^  the  intentions  of  the  founder  of  the 
charity  are  not  clearly  expressed^  or  if  the  instrument 
of  foundation  be  lost  or  even  had  never  any  existence, 
the  opinions  and  religious  tenets  of  the  founder  have 
a  most  material  bearing  on  the  question : — who  are  the 
objects  of  the  charity  and  in  what  manner  the  trusts 
of  it  are  to  be  performed  ? — ^for  the  purpose  of  car- 
rying into  effect  the  general  purpose,  which  is  known 
to  be  the  snpport  of  religion.  In  these  cases  the  pre- 
sumption in  the  first  instance  is,  that  the  founder  in- 
tended to  support  an  establishment  belonging  to  some 
particular  form  of  religion,  and  that  he  intended  some 
particular  doctrineof  religion  to  be  taught;  the  next  pre- 
sumption is,  that  the  establishment  and  doctrine  were 
those  which  he  himself  supported  and  professed,  and 
the  Court  will  look  carefiiUy  at  his  course  of  life  and 
conduct,  and  spell  out  expressions,  not  merely  in  the 
instrument  of  foundation,  but  in  his'  will  and  works, 
to  ascertain  what  were  the  doctrines  and  opinions  en- 
tertained and  professed  by  him.^ 

32.  To  some  extent,  though  in  a  far  less  degree,  where  the 
the  same  principle  applies  where  a  charity  has  been  proSSli" 


founded  for  purposes  oif  secular  education.  Here,  in  edaoation. 
the  absence  of  expressed  intention,  the  Court  will  not 
assume  that  the  founder  intended  any  particular  reli- 
gious doctrine  to  be  combined  with  the  secular  edu- 
cation, but,  on  the  contrary,  will  assume  that  the 

*  Per  Sir  John  Bomilly,  M.B.,      28  Bear.  255 ;   and  see  Share  r. 
in  Attcmey-Oeneral  ▼.  Calvert,       Wilton,  9  C.  &  F.  855. 
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chaf^.  VI.  object  was  for  secular  instruction  generally,  and  that, 
—  admitting  that  religious  education  is  to  form  part  of 
the  instruction  given,  it  would  still  allow  each  person 
who  needed  the  secular  education  to  obtain  the  bene- 
fit of  it,  and  would  not,  by  enforcing  particular  rules 
relative  to  religious  instruction,  prevent  all  denomi- 
nations of  Christians  from  obtaining  the  benefit  of  the 
instruction  so  offered. 

But  if  the  founder  has  expressed  an  intention  that 
religious  instruction  of  a  particular  character  shall 
form  a  part  of  the  instruction  given,  the  Court  will 
follow  that  direction,  though  the  effect  may  be  to  ex- 
clude a  large  portion  of  the  community  most  in  need 
of  the  charity  from  deriving  any  benefit  from  it.^ 
When  the  83.  Whcu  the  charity  in  question  is  one  of  a  purely 
object  is      eleemosynary  character,  a  wholly  different  class  of 

purely  elee-  .,.  .  ,,  .  ,  „ 

mo6yn»ry.    cousidcrations  aiiscs,  and  the  presumption  that  all 
classes  were  intended  to  participate  in  the  bounty  be- 
stowed is  so  strong  that  it  requires  a  clear  and  dis- 
tinct expression  of  unequivocal  import  to  exclude  auy 
class  of  Dissenters  from  the  benefits  of  the  original 
foundation.     And  all  evidence  as  to  the  peculiar  te- 
nets and  opinions  of  the  founder  are  inadmissible  as 
evidence  of  his  intention.' 
Construction      34.  Whcrc,  iu  a  will  made  before  the  Reforma- 
beforeSie  ^  tion,  giviug  property  to  charitable  purposes,  some  of 
conui^ng^^  the  directions  given  require  from  the  objects  of  the 
since  b^me  charity  praycrs  and  attendances  in  church  according 
to  the  doctrines  and  rites  of  the  Roman  Catholic 
Church,  the  will   must  be  construed  as  if  it  were 
1  Per  Sip  John  Romilly,  M.B.,  ^  pe,  gj,  jo^^  Eomilly,  M.R., 

in  Attomejf-Qeneral  t.  Calvert,      in  Attorney- Gh»aral  t.  Calvert ^ 
28  Beay.  266.  28  Beay.  248, 257,  258. 
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executed  after  the  Reformation^  and  that  attendances  cbat.  yi. 

DOOt.  1* 

on  the  services  of  the  Church  of  England  was  ex-      — 
pected  by  the  founder  of  the  charity^  disregarding  all 
directions  since  made  illegal^  such  as  prayers  for  the 
dead.» 

35.  Where  a  charitable  gift  is  expressed  in  ambi-  ^^^, 
gnous  terms,  it  may  be  interpreted  by  the  aid  of  con-  ^^^^c- 
temporaneous  usage ;  and  where  ancient  instruments  ^**eiS^^, 
may  bear  two  constructions^  the  Court  would  lean  to, 
if  not  adopt,  that  construction  which  has  been  sup- 
ported by  usage.^  But  even  long-continued  usage  will 
not  be  allowed  to  prevail  in  contravention  to  the 
clearly-expressed  intention  of  the  founder  of  a  charity/ 
although  there  may  have  been  a  deviation  from  it  in 
former  suits>  '^  It  is  impossible/'  says  Lord  Brougham, 
"in  cases  of  this  description,  to  lay  out  of  view  the 
length  of  time  during  which  a  certain  arrangement  has 
subsisted,  and  a  certain  meaning  been  given  in  practice 
to  the  instrument  of  foundation.  If,  indeed,  the  prac- 
tice, though  of  centuries,  has  been  a  breach  of  trust, 
doubtless  the  lapse  of  time  should  be  no  bar.  But 
bug  adverse  enjoyment  is  not  to  be  thrown  out  of 
view  in  seeking  for  the  true  construction  of  the  pro- 

*  AUomey-QeneralT,  Calvwt^  Attnmey-Qeneral  t.  Ma/yor  of 

23  BeaY.  248-260.  Bristol,  2  J.  &  W.  821 ;  Attorney- 

'  AUorMy-  OeneralY.  Smithies,  General  y.  The  Fishmongers^  Com- 

1  K.  307 ;  Bex  v.  Varlo,  Oowp.  fany,  5  My.  k  0. 11, 16 ;  At- 
248;  Bex  t.  Oshoume,  4  East  tomey-Oeneraly.  Clapham,  4,1)0 
3S7,  333;  Attorney- Oeneral  ▼.  G.  Mac.  &  a.  591;  Attorney- 
Parker,  3  Atk.  576,  1  Ves.  43  ;  General  ▼.  Swelme  Hospital,  17 
Arehifishop  qf  TorJc  ▼.  Stapleton,  Bear.  366. 

2  Atk.  136;  Attorney-General  *Attomey-Generalv.TheCor- 
r.  Drmnmond,  1  D.  &  War.  353.      poration  of  Boehester,  5  De  Q-. 

'  Attorney '  General     y.    St,      Mac.  &  G.  797. 
C>ross  Hospital,  17  Beav.  435 ; 
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Chip.  VI.  visioTis  Under  which  both  conflicting  parties  claim ; 
—  and  a  principle  of  distribution  under  a  knonvn  instru- 
ment of  foundation,  if  long  acquiesced  in  by  all  the 
objects  of  the  bounty  from  whence  the  funds  proceed^ 
and  to  eflcctuate  the  purposes  of  which  the  instru- 
ment is  framed^  ought  not  without  manifest  reason  to 
be  disturbed.  The  rule  of  interpretation  firom  con- 
temporaneous usage  and  long  acquiescence  extends 
over  every  branch  of  the  law,  independently  of  its 
connection  with  matter  of  limitation  and  bar.  I 
speak  not  now  of  a  course  of  dealing  with  charitable 
funds,  in  the  absence  of  evidence  respecting  the  ori- 
ginal endowment,  or  in  plain  opposition  to  its  provi- 
sions ;  but,  where  the  endowment  is  forthcoming,  its 
construction  may  be  aided  by  adverting  to  the  long 
and  uninterrupted  acting  under  it,  and  acquiescence 
in  that  acting."* 
Presumption  86.  Whcrc  the  origin  of  a  charity  or  right  is  lost 
where  pngin  in  obscurfty,  the  Courts  will  presume,  from  the  uni- 
not  diaeo-  foHuity  of  the  practicc  or  use,  that  it  is  in  accordance 
with  the  original  foundation  or  right,  and  will  pre- 
sume whatever  may  be  necessary  to  give  it  validity ; 
but  no  such  presumption  will  arise  from  practice' for 
a  very  long  period  if  an  origin  contrary  to  such  prac- 
tice is  proved  .* 
Where  there      37.  Whcrc  the  Original  charter  of  foundation  of  a 

are  only  i.i  •••  .  /»»  n  t     ' 

copies  of     chanty  does  not  exist,  but  copies  of  it  are  found  m 

ohartem  "^  *  .  i         i  - 

which  differ,  propcr  placcs,  two  of  them  purporting  to  be  the  ori- 
ginal charter  in  extenso,  and  one  omitting  certain 
trusts  found  in  the  other  two,  the  former  must  be 

^  AUomey-OeneralY.Smiihietf      Motpitaly   17  Beav.  435;    Ai- 
1  K.  307.  tomey-Oeneral  v.  JEwelme  Bos- 

s  AUomey-Gmeral t.  St.  Cross     pUal,  17  Bear.  366. 
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acted  on,  thongh  it  appears  that  the  property  of  the  chap.  yi. 
charity  was  afterwards  diminished^  and  it  is  alleged      — 
that  in  consequence  thereof  the  visitor,  under  the 
anthorify  given  by  the  original  charter,  may  have 
Kmited  the  trusts  as  shown  in  the  third  copy.^ 

38.  Parol  evidence  is  admissible  to  enable  the  Court  p»roi  evi- 
rightly  to  understand  in  what  sense  words  are  made  miasibie  to 
use  of  m  an  instrument  creatms:  a  charitable  trust,  sense  word* 

mi         .  .  >      .  *•*  twed  in 

Thus  in  Shore  v.  Wilson,^  evidence  was  admissible  to  instrament 

'  creatine  h 

show  in  what  .sense  the  words  "godly  preachers  of  ^t»we 
Christ's  holy  Gospel"  were  used ;  and  in  Drummond 
V.  Attorney -Crcneral^  to  show  the  meaning  of  the 
wwds  "  Protestant  Dissenters." 

So  in  The  Attorney-General  v.  Gould,^  the  trusts 
declared  of  a  chapel  were  "  for  the  use  and  benefit  of  a 
<»ngr^ation  of  Particular  Baptists."  Thecongregation 
were  divided  as  to  the  doctrine  of  strict  and  free  com- 
munion. On  an  information  and  bill  being  filed  to  re- 
strain the  practice  of  free  communion  in  the  chapel,  it 
appeared  on  the  evidence  that  such  congregation  of 
Particular  Baptists  had  a  right  to  regulate  its  own  prac- 
tice, except  as  to  essential  and  fundamental  doctrines  of 
thcar  faith,  and  that  the  doctrine  in  dispute  was  an  open 
question.  Itwas  held  therefore  by  Sir  J.Romilly,M.R., 
who  dismissed  the  infov'mation,  that  the  majority  of 
full  members  might,  notwithstanding  a  contrary  usage 
since  1 746,  alter  and  limit  communion,  as  they  should 
from  time  to  time  think  fit  to  determine.^ 

39.  But  evidence  is  not  admissible  for  the  purpose  Not  tAmu- 

1  Attorney- General     r.     The  M  Dni.  &  W.  353  j  S.  C,  on 

Arehbithop  of  York,  17  Beav.  appeal,  2  Ho.  Lo.  Gas.  837. 

495.  *  28  Beav.  485. 

-  9  CI.  &  Fin.  355.  *  See    Attorney -General     v. 
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Chap.  Yi.  of  Contradicting  the  express  provisions  of  an  inatru- 
Mbie'toooii.  °^®^*"  Thus,  in  Attorney -General  v.  Clapham}  in  the 
tradict        year  1751  some  members  of  the  Methodist  body,  fol- 

expreMpro-   ^  •'' 

iMteSLenr  lo^'^^'s  of  John  Wesley,  purchased  a  chapel,  which  was 
didy  conveyed  to  trustees,  upon  trust  that  the  appoint- 
ment of  the  preachers  thereof  should  be  made  by  John 
Wesley  during  his  life,  and  after  his  death  by  the  trus- 
tees.  Upon  an  information  in  1863,  filed  at  the  rela* 
tion  of  two  members  of  the  body  of  Wesleyan  Metho- 
dists, for  the  purpose  of  establishing  the  right  in  Con- 
ference of  appointing  preachers  of  the  chapel  and  of 
removing  those  of  the  trustees,  who  asserted  the  right 
of  appointment  in  opposition  to  the  Conference,  it 
was  held  by  Lord  Cranworth,  C,  reversing  the  deci- 
sion of  Sir  W.  Page  Wood,  V.C.,^  that  parol  evidence 
was  inadmissible  to  prove  that  the  provision  in  the 
deed  giving  the  appointment  of  the  preachers  to  the 
trustees  was  inconsistent  with  the  paramount  objects 
of  its  founders,  and  would,  after  the  death  of  John 
Wesley,  clash  with  the  general  system  of  Methodism. 
Express  40.  It  has  long  been  settled  that  a  Court  of  Equity 

SSS?Sl^to  ^^^^  enforce  trusts  of  institutions  of  a  religious  cha- 
df«iSS§n***  racter  dissenting  fipom  the  Established  Church;  and 
i^roid "  f^^^  their  varying  character,  questions  turning  upon 
usage  often  arise  in  considering  what  is  the  nature  of 
such  trusts.  If  the  institution  was  established  for 
the  express  purpose  of  such  form  of  religious  worship, 
or  the  teaching  of  such  particular  doctrines  as  the 
founder  has  thought  most  conformable  to  the  prin- 
ciples of  the  Christian  religion,  it  is  not  in  the  power 

Corporation  of  Boston,  1  De  G.  >  4  De  G.  Mac.  &  G.  591. 

fa  Sm.  519 ;  Attomey-Generaly.  ^  Eeported,  10  Hare  540. 

Calvert,  23  Beav.  263. 
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of  individuals  having  the  management  of  that  institu-  chat.  yi. 
tion^  at  any  time  to  alter  the  purpose  for  which  it  — 
was  founded^  or  to  say  to  the  remaining  members, 
"  We  have  changed  our  opinions ;  and  you,  who  as- 
semble in  this  place  for  the  purpose  of  hearing  the 
doctrines  and  joining  in  the  worship  prescribed  by 
the  founder,  shall  no  longer  enjoy  the  benefits  he  in- 
tended for  you,  unless  you  conform  to  the  alteration 
which  has  taken  place  in  our  opinions."  In  such  a 
case,  therefore,  when  a  congr^ation  become  dissen- 
tient among  themselves,  the  nature  of  the  original 
intention  must  alone  be  looked  to,  as  the  guide  for 
the  decision  of  the  Court ;  and  that  to  refer  to  any 
other  criterion — as  to  the  sense  of  the  existing  ma- 
jority— ^would  be  to  make  a  new  institution,  which  is 
alt(^ether  beyond  the  reach,  and  inconsistent  with 
the  duties  and  character  of  the  Court  ;^  but  where 
any  particular  doctrine  is  left  an  open  question,  the 
majority  of  the  members  may  alter  the  usage  of  the 
congregation  with  respect  to  it.^ 

41.  Where  an  institution  exists  for  the  purpose  of  species  of 
religion,  and  it  cannot  be  discovered  from  the  deed  ^onhil^" 
declaring  the  trust  what  form  or  species  of  religious  b^up 
worship  was  intended,  the  Court  can  find  no  other  not  aroew 
means  of  deciding  the  question,  than  through  the  trait. 
medium  of  an  inquiry  into  what  has  been  the  usage 
of  the  congregation  in  respect  to  it ;  and  if  the  usage 

^  Attorney 'Qeneral^,  Pearson^  y.   Wbntner,   2  J,  &  W.   245; 

3  Mcr.  400;  per  Lord  Eldon,  Attorney  General    v.    Shore,    7 

S.  C,  7  Sim.  290 ;  and  see  MUli-  Sim.  309  n.,  9  0.  &  F.  355, 390 ; 

pan  V.  MitcheU^  1   My.  k  K.  Broom  ▼.  Summers,  11  Sim.  353. 
446 ;  1  My.  &  Or.  433 ;  8  M.  A  «  Attorney- General  y.  Gould, 

C,  72;  CraigdaUie  y.  Aikman,  28  Beay.  486. 
1  Pow  1 ;  2  Bligh  529 ;  Foley 
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Chap.  yi.  turns  out  upon  inquiry  to  be  such  as  can  be  supported^ 
—      it  is  the  duty  of  the  Court  to  administer  the  trust  in 
such  a  manner  as  best  to  establish  the  usage^  con- 
sidering it  as  a  matter  of  implied  contract  between 
the  members  of  that  congregation.^ 
Usage  of  42.  The  Legislature  has  interposed  in  favour  of  Dis- 

foi'uTOTty.   senters  by  7  &  8  Vict,  c,  45,  which  enacts  "  that  so 
undOTT&s  far  as  no  particular  reli^ous  doctrines  or  opinions,  or 

Vict.  o.  46,  t         n  t      '  1  •  111  t^       ^  ^1 

binding.  modc  oi  rcgulatiug  worship,  shall,  on  the  face  of  the 
will,  deed,  or  other  instrument  declaring  the  trusts 
of  any  meeting-house  for  the  worship  of  God  by 
persons  dissenting  from  the  united  Churches  of  Eng- 
land and  Ireland,  either  in  express  terms,  or  by  refer- 
ence to  some  book  or  other  document  as  containing 
such  doctrines,  or  opinions,  or  mode  of  r^ulating 
worship,  be  required  to  be  taught  or  observed  or  be 
forbidden  to  be  taught  or  observed  therein,  the  usage 
for  twenty-five  years  immediately  preceding  any  suit 
relating  to  such  meeting-house  of  the  congregation 
frequenting  the  same,  shall  be  taken  as  conclusive 
evidence  that  such  religious  doctrines  or  opinions  or 
mode  of  worship  as  have  for  such  period  been  taught 
or  observed  in  such  meeting-house  may  properly  be 
taught  or  observed  in  such  meeting-house,  and  the 
right  or  title  of  the  congregation  to  hold  such  meet- 
ing-house, together  with  any  burial-ground,  Sunday 
or  day  school,  or  minister's  house  attached  thereto ; 
and  any  fund  for  the  benefit  of  such  congregation,  or 
of  the  minister  or  other  officer  of  such  congregation, 
or  of  the  widow  of  any  such  minister,  shall  not  be 

*  Attorney 'Chneral  t.  Pear-      iamey-Oetteral  v.  Shore,  9  C.  & 
aon,  3  Mer.  400 ;  and  see  At-      F.  855,  and  the  cases  there  cited 
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called  in  question  on  account  of  the  doctrines  or  opi-  cmj.  yi. 
niona  or  mode  of  worship  so  taught  or  observed  in  — 
such  meeting-house ;  provided  nevertheless^  that  where 
any  such  minister's  house^  school^  or  fund  as  aforesaid^ 
shall  be  given  or  created  by  any  will,  deed,  or  other 
instrument,  which  shall  declare  in  express  terms,  or 
by  such  reference  as  aforesaid,  the  particular  religious 
doctrines  or  opinions  for  the  promotion  of  which  such 
minister's  house,  school,  or  fund  is  intended;  then 
and  in  every  such  case  such  minister's  house,  school, 
or  fund  shall  be  applied  to  the  promoting  of  the  doc- 
trines or  opinions  so  specified,  any  usage  of  the  con- 
gregation to  the  contrary  notwithstanding.'^^ 

43.  Proof  of  twenty-five  years'  usage  of  a  Dis-  Not  where 
senters'  meeting-house  for  worship,  by  persons  of  a  pear  on  face 
certain  religious  society,  has  been  held  not  to  be,  though  Void 

^  J'  '  nnder 9 Geo. 

under  stat.  7  &  8  Vict.  c.  45,  conclusive  evidence  that  u-  o.  36. 
the  trusts  of  the  premises  were  for  the  benefit  of  that 
society,  where  such  trusts  were  declared  upon  the  face 
of  the  deed  by  which  the  premises  were  dedicated  to 
the  charitable  use,  although  such  deed,  not  being 
enrolled,  was  ''  to  all  intents  and  purposes  null  and 
void''  under  the  Mortmain  Act.* 

44.  It  is  not  necessary,  in  order  that  the  Court  of  TruBt«ror 
Chancery  may  be  enabled  to  enforce  a  trust  for  a  con-  ciTapek"^ 
gregation  of  Dissenters,  that  the  trust  should  be  de-  though  not 


in  writing. 


1  7  &  8  Yict.  c.  46,  B.  2,  by  by  bill,  the  Court  might  give 

the  3rd  section,  it  was  proyided  the    defendant    the    benefit  of 

that  the  Act  was  not  to  affect  the  Act,  on  payment  of  the  costs 

au J  judgment,  order,  or  decree  by  the  defendant  or  out  of  the' 

ab«ady  pronounced,  but  that  in  property. 

any  suit  which  should  be  a  suit  '  Attorney-  General  y.  Ward^ 

by  information  only,   and  not  6  Hare  433. 

m3 
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Chaf.  VI. 
Sect.  1. 


Trusts  of 
Roman 
Catholio 
charities 
not  ascer< 
tained  by 
written 
document, 
aaoertained 
from  nsage 
of  twenty 
years. 


Preference 
given  to 
established 
religion 
where  there 
is  an  indefl' 
uite  ^tl  to 
religious 
purposes. 


Glared  by  deed  in  writing;  as  the  Court  may  ascer- 
tain^ from  evidence  of  usage  or  otherwise^  the  parti- 
cular trusts  to  which  the  property  is  dedicated.  See 
Attorney-General  v.  Murdoch,^  where  it  was  held  that 
the  minister  of  a  chapel  founded  in  connection  with 
the  Church  of  Scotland^  had  ceased  to  be  qualified  as 
a  minister  on  his  joining  the  Free  Church  party,  and 
that  the  chapel  could  not  be  diverted  to  the  uses  of 
such  party.* 

45.  With  regard  to  Roman  Catholic  charities,  it 
has  been  enacted  that  '^  where  any  real  or  personal 
estate,  subject  to  any  use,  trust,  gift,  foundation,  or  dis- 
position for  any  charity  relating  to,  or  connected  with 
the  Roman  Catholic  religion,  shall  have  been  applied 
upon  any  charitable  trusts  relating  to  or  connected 
with  the  same  religion  during  any  continuous  period 
of  twenty  years,  but  the  original  trusts  of  such  pro- 
perty shall  not  be  ascertained  by  means  of  any  written 
document,  the  consistent  usage  of  the  last  preceding 
twenty  years,  or  of  the  last  period  of  twenty  years 
during  which  any  consistent  usage  in  the  application 
of  such  property  shall  have  prevailed,  shall  be  deemed 
to  afford  conclusive  evidence  of  the  trusts  on  which 
the  same  property  shall  have  been  settled.'^' 

46.  If  land  or  money  be  given  (in  such  a  way  as 
would  be  legal  notwithstanding  the  statutes  concern- 
ing dispositions  to  charitable  uses)  for  the  purpose  of 
building  a  church  or  a  house,  or  otherwise  for  the 


>  7  Hare  445;  1  De  Gex, 
Mac.  &  Qord.  86. 

'^  Heeti\BO  Altomey- General  T. 
Welth,  4  Hare  572  ;  Attorney- 
General  t.  MvnrOf  2  De  Gex  & 


S.  122. 

»  23  &  24  Tict.  c.  134,  §,  6, 
and  by  section  6,  the  Act  is  not 
to  prejudice  past  or  pending  pro- 
ceedings or  adyorse  poesessiou. 
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maintainiiig  and  propagating  "  the  worship  of  God,"  chit.  yi. 
and  if  there  were  nothing  more  precise  in  the  case,      — 
the  Conrt  woald  execute  such  a  trust,  by  making  it 
a  provision  for  maintaining  and  propagating  the  esta- 
blished religion  of  the  country.^ 

47.  When  a  fund  is  raised  for  a  charitable  purpose,  Numerous 

,  contnbutori. 

like  that  of  founding  a  chapel,  and  the  contributors 
are  so  numerous  as  to  preclude  the  possibility  of  their 
all  concurring  in  any  instrument  declaring  the  trusts, 
and  such  declaration  of  trust  is  made  by  the  persons 
in  whom  the  property  is  vested  at  or  about  the  time 
when  the  sums  have  been  raised,  that  declaration  may 
reasonably  be  taken  primd  facie  as  a  true  exposition 
of  the  minds  of  the  contributors.^ 

48.  According  to  the  rule  against  perpetuities,  the  R«J«  tSkf 
extreme  limit  beyond  which  property  cannot  be  ren- 
dered inalienable,  is  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards,  without  reference  to  the 
infancy  of  any .  person  whatever,  and  a  person  en 
venire  sa  mire  is,  for  the  purposes  of  the  will,  con- 
sidered as  in  existence.  Anggift  exceeding  this  limit;  • 
to  individuals,  or  for  purpos^not  chantableVis  myalid. 
Thus  a^Bequestlor  the  repairs  of  a  tomb  in  perpetuity,^ 

or  to  be  laid  out  in  a  building  to  stand  for  ever.^ 

49.  GiftgJiunFever  to  charities  do  not  fall  within  ^^!^^  <jo  { 
the  rule  against  perpeFuities,  a  gift  in  perpetuity  to  a  ^^J,^*^  I 
charity  being^alid.  "Hence  a  contingent  limitation  v 
over  of  property  jfrom  one  charity  to  another,  in  an 

*  Per  Lord  Eldon  in  Attorney'      255. 

General  r.  Fearsonf  3  Mer.  409.  *  Thompson  v.  Skaieapeare,  I 

*  Attorney-General   v.    Clap-      Johns.  612;  6  Jur.  N.  S.  281  ; 
kamj  4  Do  G.  Mac.  &  Gr.  591.  see  also  Carne  y.  Longt  6  Jur. 

'  Lloyd  T.  Lloyd,  2  Sim.N.  S.       N.  S.  639. 
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Chap.  ti.  evcDt  whicli  in  the  case  of  individuals  would  render 

Sect.  1. 

—  the  limitation  void  as  being  in  contravention  of  the 
rule  against  perpetuities^  is  good,  and  will  be  sup- 
ported in  equity.* 
Charitable  50.  A  charitable  corporation  however  cannot  jxgakL. 
cannot  a  pcrpefuity  lu  favour  ot  objects  for  purposes  jiothe.- 
againstper-  inff  charitable,  any  more  than  ordinary  individuals 
objeou  not  ^Ui—  Thus,  in  Hopc  V.  Corporation  of  Gloucester,^  by 
an  indenture  dated  in  1529,  conveying  lands  to  a 
municipal  corporation  for  charitable  purposes,  the  cor- 
poration covenanted  that  when  a  term  of  ninety-nine 
years  in  a  farm,  part  of  the  hereditaments  granted, 
should  expire,  if  any  of  the  heirs  of  the  body  of  a 
person  named  in  the  grant,  being  of  consanguinity 
and  kindred  of  the  grantor,  should  come,  claim,  and 
make  lawful  request  to  the  mayor  and  burgesses  for 
the  time  being  to  have  a  new  grant  and  lease  to  him 
or  her  to  be  made,  within  one  year  next  after  it  should 
fortune  the  same  farm  to  be  void  and  come  into  the 
hands  of  the  said  mayor  and  burgesses,  that  then  and 
•  so  often  as  any  such  chance  should  fall,  the  said  mayor 
and  burgesses  for  the  time  being,  upon  such  request 
to  them  so  made,  should  make  or  cause  to  be  made  a 
new  lease  and  grant  of  the  said  farm  to  such  heir  so 
making  request,  for  thirty-one  years  and  no  more  nor 
less,  reserving  to  them  and  their  successors  twenty 
marks  of  annual  rent  during  the  said  term.  It  was 
held  by  the  Lords  Justices  of  the  Court  of  Appeal 
in  Chancery  that  the  covenant  was  invalid  as  creating 
a  perpetuity. 

»  Ckriafs Hospital  y.  Grainier,  *  7  Do  G.  Mac.  &  G.  647. 

1  Mac.  &  a.  460. 
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51.  In  considering  whether  it  is  intended  to  create  chap.  ti. 
a  gift  in  perpetnity  for  a  charity,  the  Court  of  Chan-  ^^^^ 
eery  does  not  adhere  to  form,  but  always  looks  at  the  JJJ^^***" 
intention,  and  will  carry  that  into  effect,  though  it  perp^taiu. 
woold  be  otherwise  with  regard  to  ordinary  gifts. 

Thus,  although  a  legal  fee  cannot  by  deed,  and  could 
not  (previous  to  the  late  Wills  Act,  7  Will.  IV.  &  1 
Vict,  c-  26)  be  created  in  individuals  without  the  use 
of  the  word  "heirs"  or  some  equivalent  expression, 
those  or  similar  words  are  not  indispensable  to  the 
creation  of  a  charity  to  last  in  perpetuity.^  A  gift  to 
a  man  teaching  at  a  particular  school,  of  five  pounds 
yearly  for  teaching  three  boys,  has  been  held  not  be 
a  gift  to  a  particular  schoolmaster,  but  to  the  school 
itself,  for  teaching  three  boys  in  succession.^  So  like- 
wise a  gift  to  the  parish  church  of  St.  Andrew,  Hol- 
bom,  was  construed  to  be  a  gift  to  the  parson  and 
parishioners  of  that  parish  and  their  successors  for 
cver.^ 

52.  Where  a  eift  is  simply  made  to  charitable  cor-  Gift  to  • 
porations,  the  subject-matter  of  the  gift  is  at  once  corporation 
impressed,  with  a  trust  for  the  charitable  purposes  for  once  with 

...  [  .  ,  trmtsfortLe 

which  such  corporations  were  created.*  chwity. 

53.  And  although  where  a  person  has  founded  and  PerBon 
endowed  a  charity,  the  endowment  was  purely  volun-  chwityly  a 

,  Toluntarr 

tary,  and   the  founder  might  have  abstained   from  oonr^uice 

,  .         .        ,  /.  ■•  .  -I     I  •  cannot  aroid 

makiiig  it,  lie  cannot  afterwards  avoid  his  own  act  it  under  27 


*  Attomsif'OenercU  v.  CorpO'  *  lb.  437:    and  Attorney'Qe' 

ration  of  Bei^wich-upon- Tweed,  neraly.  Cock,  2  Yea.  273. 

Taml.  239,  246.  *  Incorporated  Society  y.  Ri- 

'  Cleeeeman  y.  Partridge,  1  chorda,  1  Dru.  &  War.  294. 
Atk.  486. 
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^siS  T^'  under  27  Eliz.  c.  4,  by  a  sale  to  a  purchaser  for  valua- 
m-  — :  V-  ^le  consideration.^ 

Blis.  o.  4,  by 

for°JZ5?"^      54.  Where  the  person  benefited  by  a  charitable 
ab  to  the     gift  has  done  what  was  in  his  power  to  Ailfil  the  con- 

construction      ,  ,  , 

of  conditions  ditions  imposcd  upon  him^  although  they  may  not 
^2»|»of  haw  been  literally  performed,  the  Court  does  not 
seem  inclined  so  to  construe  the  terms  of  the  gift  as 
to  effect  a  forfeiture  for  non-performance  of  the  con- 
ditions. Thus,  where  a  testator  devised  lands  to  the 
the  use  of  the  poor  vicar  of  Leake  for  ever,  upon 
condition  that  the  vicar  for  the  time  being  should 
read  or  cause  to  be  read  in  the  parish  church,  about 
eleven  in  the  forenoon,  morning  prayer  according  to 
the  Liturgy,  upon  every  Wednesday,  Friday,  and  holi- 
day,  throughout  every  year  for  ever.  *'  And  it  is  my 
will  that  every  vicar  of  Leake  which  shall  not  fully 
and  punctually  observe  and  keep  the  condition  afore- 
said, shall  neither  have  nor  receive  any  manner  of  be- 
nefit or  advantage  by  this  my  will  during  the  residue 
of  the  term  of  his  natural  life.  If  any  of  the  vicars 
of  Leake  hereafter  shall  neglect  in  the  least  to  read 
divine  service  when  and  where  as  before  required,  then 
it  shall  and  may  be  lawful  for  the  vicar  of  Wrangle 
(the  trustee)  to  pay  the  profits  of  the  land  to  the 
master  of  the  free-school  in  Wrangle  for  and  during 
the  life  of  such  negligent  vicar  of  Leake,  anything  in 
this  my  will  to  the  contrary  notwithstanding.''  It 
was  held  by  Sir  W.  P.  Wood,  V.C.,  that  the  "  neglect" 
upon  which  a  forfeiture  was  to  accrue,  implied  a  wilinl 
neglect,  and  that  so  long  Bh  the  vicar  had  done  his 
best  by  tender  of  his  services  to  comply  with  the  con- 

'  Attornetf- General  v.  Corporation  of  Newcastle,  5  Beav.  807. 


DEFBCTITE  EXECUTION  OF  POWER. 


255 


ditions^  but  liad  not  actually  performed  divine  service  c»^»-  Ji- 
on  the  specified  days  from  the  impossibility  of  obtain-      — 
ing  any  congregation^  he  had  not  forfeited  the  provi- 
sion made  by  the  will  for  the  poor  vicar  of  Leake.^ 

55.  It  has  been  shown  in  a  former  part  of  this  Defeotive 
work,*  how,  m  consequence  of  the  hberal  construe-  *.?2r?' 
tion  put  upon  statute  43  of  Elizabeth,  c.  4,  defects  J'jj^o'* 
and  omissions  in  point  of  form  in  instruments  whereby 
property  was  given  to  charitable  purposes  was  aided 
and  made  good  in  equity.    At  the  present  day,  by  ana- 
logy to  the  ancient  decisions,  it  has  been  held  that  the 
defective  execution  of  a  power  ought  to  be  aided  in 
equity.     Thus,   where  a  testatrix  having  a  general 
power  of  appointment,  exercised  it  without  pursuing 
the  formalities  required  by  the  power,  it  was  never-    ' 
theless  held  to  be  a  good  appointment  in  favour  of 
the  charity.* 


SECTION  11. 
The  Bsgulatiok  of  Chabitiss  by  Schemes. 


1.  In  getheraljCourt  of  Chancery 

will    not  part  wUh  fund 
wiihoHi  a  scheme, 

2.  Legacy    paid      wUhout     a 

scheme,  when   yiven  to   a 
charitable  corporation  ; 

3.  Or  a  treasurer  or  officer  qf 

a  charitable  inetittUion. 

4.  Unlets  given  upon  trusts  dif- 

fering from  those  of  the 


genertUfkinds  of  the  instiiu- 
tion, 
6.  Legacies  to  charities  out  of 
jurisdiction^   paid-  without 
scheme^  when, 

6.  Funds   secured  where  there 

are  no  trustees, 

7.  Doctrine  of  cypres ; 

8.  Where  it  is  applicable, 

9.  Where  one  of  severed  classes 


»  Be  Conington's  Will,  8  W. 
B.444. 


p.  37. 


'  Sayer  t.  Sayer,  7  Hare 
877 ;  Innes  v.  Sayer,  8  Mac.  & 
G.  606. 
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Chap.  VI. 

Sect.  2. 


11 


12. 


of  obfeett  faSU,  the  oihert 

may  take  cypres,  when, 
10.  ^wiblb  not  iohere  other ohjeete 

he  fownd  cypres   to   that 

which  hiu  failed, 
Examplee  of  the  application 

of  the  doctrine  of  cypres. 
Increaeed  income  allotted  to 

ohjecte^  when. 

13.  Muit  he  applied  for  the  bene- 

JU  of  all  cotemporaneoftely, 

14.  Jncrecued  income  more  than 

sufficient  for  ofifeete,  applied 
cypres. 

15.  Increase  in  and  aUeraUon  of 

objects  of  charity, 

16.  Surplus  income  applied  for 

other  purposes  in  favour  of 
the  same  objects* 

17.  Increase  of  income  of  charity 

estate  given  for  perform' 
ance    of    duties,    applied 

CJ^VCB. 

18.  Doctrine  of  cypres  arising  on 

surplus  of  income  not  ap- 
plicable  when  expenditure 
of  charity  is  fluctuating. 

19.  Doctrine  of  cjpres  not  appli- 

cable to  cases  within  9  Oeo. 
11.  c.  86. 

20.  Held nottobeappUcableto ex- 

tend course  of  instruction  at 
grammar  schools  .-.rulein  At- 
tomey-Gfeneral  c.  Whiteley . 

21.  Itelaxation  of  rule  where  in- 

comeqf grammar  school  had 
greatly  increased. 

22.  Where  a  free  school  not  a  free 

grammar  school,  course  of 
education  not  confined  to 
Zatin  and  Chreek. 

23.  Wherethewords  Free  School 


are  to  he  construed  as 
meaning  a  free  grammar 
school. 

24.  Powers  of  Court  of  Chancery 

toextendsystem  ofeduealion 
in  grammar  schools  under 
34-4  Vict,  c.  11. 

25.  Questions  usually  arising  on 

settling  schemes  for  schools. 

26.  As  to  the  admission  of  hoard- 

ers in  free  grammar  schools. 

27.  Religious  instruction  in  King 

Edward'sOrammarSchpols. 

28.  Nature  of  schools  founded 

down  to  the  timeof  Charles  I. 

29.  Admission  of  Dissenters  to 

Churchof  England  schools. 

30.  Whether  Dissenters  admitted 

to  Church  of  Englaad 
schools  are  exempted  from 
religious  teaching. 
81.  Where  a  grammar  school  is 
not  a  Church  of  England 
school. 

32.  Lord   Chancellor  as  visitor 

has  greater  power  to  exempt 
children  of  Dissenters  from 
religious  teaching  tham  the 
Court  of  Chancery, 

33.  Restriction  upon  the  govern- 

ment and  teaching  of  cer- 
tain  endowed  schools  re- 
moved  &y  23  &  24  Vict,  c. 
11. 

34.  Schemes,  how  settled  before 

the  Judge  at  chambers, 

35.  Information  not  retained  to 

execute  the  trust  from,  time 
to  time. 

36.  Improper  scheme  altered  by 

Court, 
87.  Court  of  Chancery  may  alter 


BY   SCHEMES. 


257 


»ekemm  am  petiHon  in  the 
emue,  when. 
88.  Comrt  exercises  greai  etmtion 
im  aUenng  Mchemes. 

39.  Sekemes  hy  district   Courts 

of  Bankntptcff  and  County 
Comris. 

40.  Board  to  frame  schemes  for 


the  approbation  of  Parlia-   CKiy.  TI. 
ment,  ^Awi.%. 

41.  Board     may    approve     of 

schemes  for  letting  charita- 
ble  property. 

42.  Power  of  Board  to   make 

orders  for  establishment  of 
schemes. 


1.  Ordinaiily,  when  the  Court  of  Chancery  is  in  JJSf^* 
possession  of  a  fund  given  to  a  charity  either  with  or  ^yj^^^rt 
without  the  interposition  of  individual  trustees^  it  will  Jj^^J 
not  part  with  such  fund  until  a  scheme  be  settled  for  ■«*»"«»•• 
its  administration. 

2.  Where  however  a  fund  is  given  to  a  corporation  J;*|^5!*° 
in  England  for  a  charitable  purpose/ the  Court  o(^^^^ 
Chancery  will  order  it  to  be  paid  to  the  corporation  J^ieme  ;* 
without  the  settlement  of  a  scheme.^ 

8.  The  Court  acts  in  the  same  manner  where  aOr»tre». 
legacy  is  given  to  the  treasurer  or  other  officer  of  a  °£j?J^i^' 
charitable  institution  even  though  it  may  not  be  a  »>»^*»»**<»°- 
corporation,  to  become  part  of  the  general  funds  of 
that  institution.^ 

In  the  case  of  Walsh  v.  Gladstone,^  where  a  legacy 
was  given  by  name  to  the  president  of  a  college  who 
died  during  the  life  of  the  testator  to  be  applied  to 
its  use.  Lord  Cottenham  ordered  payment  to  be  made 
to  the  president  for  the  time  being  without  requiring 
a  scheme,  although  the  Attomey-Oeneral  asked  one. 
"  Whether^^^  said  his  Lordship,  "  a  scheme  should  be 
directed  or  not,  will  depend  upon  the  information  I 


»  The  Society  for  the  Propa- 
yation  of  the  Gospel  in  Foreiyn 
Parts  y.  Attorn^  •  Qeneral^  3 
Russ.  142. 


*  WeUbeloved  Y.Jones,  IS.  & 
8.  43,  and  see  Be  Bamett,  29  L. 
J.  Ch.  871. 

»  1  Ph.  290. 
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^?*'-  P'  iiaay  have  as  to  the  nature  of  the  institution  and  the 

Sect.  2.         ,    •'     , 

—  situation  of  the  oflScer.  If  there  are  already  existing 
funds  belonging  to  the  institution,  and  if  the  presi- 
dent who  has  the  management  of  those  funds  is  ap- 
pointed for  life^  so  as  to  give  him  a  permanent  cha- 
racter, the  legacy  may  perhaps  be  paid  to  him  without 
referring  it  to  the  Master  to  settle  a  scheme.  But,  sup- 
pose the  president  held  his  office  by  a  precarious  tenure 
•^by  an  appointment  from  year  to  year,  for  instance 
— and  that  the  institution  was  supported  by  voluntary 
contributions,  then  it  might  be  right  that  a  scheme 
should  be  settled.  If  there  is  a  character  of  perma- 
nence in  the  institution,  and  in  the  situation  of  the 
officer,  the  Court  will  hand  it  over  to  him  without  a 
scheme,  as  was  done  lately  in  the  case  of  the  Venice 
Charity.^  Where  a  testator  who  is  a  Roman  Catho- 
Uc,  leaves  money  for  the  use  of  a  Roman  Catholic 
establishment,  all  I  have  to  do  is  to  see  that  it  is 
applied  to  the  use  of  that  establishment,  and  that  it 
is  paid  into  hands  in  which  it  will  be  safe.  I  have  no- 
thing to  do  with  the  internal  management,  discipline, 
and  mode  of  education  in  such  an  institution.^' 
uniMt  giTon  4.  But  wherc  a  legacy  is  given  to  the  treasurer  or 
dSeriag      other  officer  of  a  charitable  institution,  not  as  part  of 

from  those 

ofthegenej  its  general  funds,  but  for  permanent  charitable  pur- 
theinstitu.  poscs  mentioned  by  the  testator,  the  Court  of  Chan- 
cery will  not,  without  a  reference  for  a  scheme,  allow 
the  funds  to  be  paid  to  such  persons,  even  where  they 
are  entrusted  by  the  testator  with  the  management 
of  the  fund.^ 

>  Cochhwm  V.  Raphael^  L.  C,      &  S.  40, 43 ;  and  see  The  Corpo- 
May  9,  1842,  not  reported.  ration  of  the  Sons  of  the  Clergy 

'  WeUheloved  v.  Jonee^  1  S.       v.  Mose,  9  Sim.  610. 
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5.  Where  a  bequest  is  made  to  a  charity  out  of  the  chap  vi. 
jurisdiction,  as  in  Scotland/  India,'  or  in  any  foreign      — ^ 
country,*  the  Court  will  in  general  order  the  funds  to  <*»"*«»  pat 

•  '  o  of  the  joriB- 

be  paid  to  the  trustees  whom  the  founder  has  named,  diction  paid 

,  *^  '  totnutees 

without  a  scheme,  and  leaving  it  to  other  Courts,  of  J^^^* 
the  country  where  the  charity  is  established,  will  not  '^^«°- 
take  the  administration  thereof  in  its  own  hands. 

6.  Nevertheless,  where  funds  are  bequeathed  by  a  FnndB  m. 
British    subject   to  a  charity,   whether   British    ortb^reue^o 
foreign,  and  there  is  no  hand  to  receive  the  funds, 

the  Court  of  Chancery,  although  it  will  not  see  to 
the  administration  of  a  foreign  charity,  will  secure  the 
funds  by  ordering  them  to  be  carried  over  to  a  separate 
account,  and  the  dividends  only  to  be  paid  over  to 
the  person  named  in  the  will,  subject  to  an  account  of 
the  mode  of  its  application.  Thus  in  Attorney' General 
V.  Sturge,^  a  testatrix  who  had  established  a  school  at 
Geneva,  by  her  will  directed  £1000  to  be  paid  to  Mr. 
Irvine,  the  consular  chaplain  there,  for  its  support.  Mr. 
Irvine  being  dead,  the  legacy  was  after  an  inquiry 
ordered  to  be  carried  to  a  separate  account,  and  the 
dividends  paid  to  the  consular  chaplain  for  the  time 
being,  he  rendering  periodically  an  account  to  the 
judge  at  chambers  and  to  the  Attorney-General  of  i\» 
application. 

7.  As  we  have  seen  in  a  former  chapter,  a  gift  to  Doctanneof 
charity  cannot  be  defeated  by  the  negligence  or  de- 

*  ProvoH    of   Edinburgh    ▼.  *  Martin  v.  Paxton,  1  Buss. 

Anheiy,  Amb.  236;  Porbea  y.  116  cited;  Minet  t.  VulliafiHf, 
Forbes,  18  Beav.  552.  ib.  118  fi. 

'  MUford  ▼.  Reynolds,  1  Phil.  ^  19  Bear.  597 ;  see  also  ^^ 

185.  tomey-Oeneral    ▼.    Lepine,     2 

Swanat.  181. 
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cokT.  VI.  fault  of  the  person  to  administer  to  it,  or  by  the  im- 
— ^  possibility  to  give  effect  to  every  circumstance.  If  the 
general  intention  appears  consistent  with  the  rules  of 
law,  and  not  against  the  Mortmain  Act,  it  will  be  car- 
ried into  effect  without  regard  to  the  secondary  objects 
which  the  donor  may  have  intended.^  The  Court  of 
Chancery  in  these  cases  acts  upon  what  has  been 
termed  the  doctrine  of  cypres,  by  which  must  be  un- 
derstood the  rule  to  execute  the  charitable  intention 
as  nearly  as  possible,  for  the  Courts  will  not  administer 
a  charity  in  a  manner  different  to  that  pointed  out, 
tmless  they  see  that  though  it  cannot  be  literally 
executed,  another  mode  may  be  adopted  by  which  it 
may  be  carried  into  effect  in  substance  without  in- 
iringiijg  upon  the  rules  of  law.  If  the  mode  becomes 
impossible,  the  general  object,  if  attainable,  shall  not 
be  defisated.* 

Where  it  is  8.  The  doctriuc  of  cypres  is  applied  by  the  Court 
of  Chancery  to  cases  not  only  where  the  terms  of  the 
gift  in  trust  for  charitable  purposes  are  in  themselves 
ambiguous  or  imperfect,  but  also  where  being  origi- 
nally precise  and  complete,  by  lapse  of  time  or  other- 
wise, they  have  become  unsuited  under  altered  circum- 
stances to  carry  out  the  general  intention  of  the 
founder.  In  such  cases  the  Court  of  Chancery  will 
regulate  the  funds  of  the  charity  by  means  of  a 
scheme.  As  it  has  been  been  before  shown  in  what 
cases  the  Crown  by  sign-manual  disposes  of  charitable 
funds,  it  will  be  unnecessary  to  do  more  here  than  to 

1  AUomey-Oeneral  y.   WhU-  tomey-Oeneral    y.   JBoulibee,  2 

church,  3  Ves.  14  k  Ves.  jun.  880,  887,  S.  C.  3  Ves, 

5  Attorney' General  y.  JThU-  220;  Attorney- General  j.  Step- 

chvrch,  3  Yes.  144 ;  and  see  At-  ney,  10  Vee.  22. 
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refer  the  reader  back  to  the  rale  laid  down  by  Lord  chap.  vi. 

Scot.  2 

Eldon^  as  to  when  charitable  funds  are  to  be  regu-      — 
lated  by  scheme  and  when  by  sign-manual.^ 

9.  Where  a  testator  ffives  one  charitable  fiind  to  when  one  of 
several  classes  of  objects,  unless  he  excludes  by  most  J^^,^^, 
express  provisions  the  application  of  one  portion  to  ^®  ^^^ 
the  purposes  to  which  the  others  are  destined,  it  isw^when. 
dear  that  the  Court  may  then  execute  his  intention  in 

the  event  of  an  impossibility  of  applying  that  portion 
to  its  original  destination.^ 

10.  But  the  Court,  notwithstanding  the  dictum  ofsembunot 

when  other 

Lord  Brougham  in  Attorney-General  v.  T^e  Ironmon-  objectaca.*. 
gerg'  Company,^  will  not  assume  that  had  the  testator  *TJ^'V?, 
known  that  one  object  was  to  fail  he  would  have  ap-  *>«»  fa"«d- 
propriated  the  fund  to  the  increase  of  the  funds 
destined  to  the  other  objects  of  his  bounty,  the  rule 
upon  which  the  Court  acts  seems  to  be  more  correctly 
laid  down  by  Lord  Cottenham,  who  says,  ''  that  if 
several  charities  be  named  in  a  will  and  one  fails  for 
want  of  objects,  one  of  the  others  may  be  found  to 
be  cypres  to  that  which  has  failed,  and  if  so,  its 
being  approved  by  the  testator  ought  to  be  an  addi- 
tional recommendation ;  but  such  other  charity  ought 
not  to  be  preferred  to  some  other  more  nearly  resem- 
bling that  which  has  failed.'^*  Thus  in  the  Attorney- 
General  v.  The  Ironmongers'  Company,^  a  testator  gave 
the  residue  of  his  estate  to  an  incorporated  com- 
pany in  the  v^ity  of  London,  upon  trust  to  apply  one 

'  AfUe^  p.  233.  *  Per    Lord  Cottenham,   C, 

^  AUomey-Oeneral    y.    The  in    Attorney  -  General    v.    The 

Irtmmongen^  Compam^y  2  My.  &  Ironmongent   Company,   Or.   & 

K.  676,686,  per  Lord  Brougham,  Ph.  222. 

C.                        »  lb.  •  Cr.  &  Ph.  208. 
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chjj.  VI.  annual  sum  was  to  be  remitted  to  a  corporation  in 
—  order  to  be  applied  towards  converting  the  neighbour- 
ing infidels^  upon  there  ceasing  to  be  any  infidels  in 
the  neighbourhood  it  was  held  by  Lord  Thurlow  tfaat 
the  charity  ought  to  be  applied  de  novo  and  a  plan  be 
proposed  by  the  Master.^  So  in  Attomey-Generai  v. 
Bouitbee^  a  trust  was  created  by  Sir  Francis  Nether- 
sole  for  the  benefit  of  the  vicar  for  the  time  being  of 
Poleworth^  the  presentation  to  which  was  in  the  gift 
of  the  Chancellor,  provided  he  should  be  presented 
with  the  approbation  of  himself  during  his  lifetime, 
and  after  his  decease  by  the  procurement  of  the  trus- 
tees or  the  greater  part  of  them,  and  in  no  case  with- 
out  9uch  procurement.  The  trustees  having  neglected 
to  recommend  any  person  to  the  Chancellor,  a  vicar 
was  appointed  without  their  procurement.  It  was 
held  by  Lord  Alvanley,  M.R.,  that  the  ^'icar  was  ne- 
vertheless entitled  to  the  benefit  of  the  trust.  "  Sir 
Francis  Nethersole,''  said  his  Lordship,  "  had  two  ob- 
jects :  the  first  was  a  general  charitable  object,  and 
very  proper — an  anxious  desire  to  provide  what  he  spe- 
cified in  his  declaration — what  he  thought  a  competent 
maintenance  for  the  vicar.  There  was  also  another 
object.  The  question  is,  whether  that  was  equally 
important;  and  was  annexed  to  the  first  so  that  they 
must  stand  and  fall  together.  It  was  to  secure  to 
himself  or  his  trustees  the  recommendation,  or  appro- 
bation at  least,  of  the  person  nominated.  If  both 
these  purposes  can  be  effected,  they  ought :  but  did 

^  Attorney '  General  t.  7^  Attorney- General  y.  Glaegom 
Mayor,  etc.,  of  London,  8  Bro.  C.  CoUege,  2  Coll.  665  ;  1  Ho.  Lo. 
C.  171,  8.  C.  1  Ves.  jun.  243 ;      Cm.  801. 

s  2  Yes.  Jan.  880. 
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be  mean  the  first  object  to  fail  if,  from  the  obsti-  chab^  vi. 
nacy  or  neglect  of  his  trustees,  the  second  could  — 
not  take  eflTect?  That  was  not  argued.  Then  there 
may  be  a  case  in  which  this  maintenance  may  be  ap- 
plied to  the  vicar,  though  he  has  not  received  that 
approbation,  if  it  has  been  prevented  by  the  neglect 
of  the  trustees.  Have  they  been  guilty  of  neglect  ? 
Have  the  circumstances  been  such  as  to  induce  the 
Court  to  say  the  general  object  shall  prevail,  though 
this  condition  cannot  be  complied  with.  They  have 
not  done  all  they  ought.''  And  after  citing  Attorney- 
General  y.  Rigby  ^  and  Attorney -General  v.  Leigh,^  his 
Lordship  adds : — "  Hence  it  appears,  the  Court  will  not 
permit  the  general  intention  to  fail  for  want  of  cir- 
cumstances annexed,  which  by  the  fault  or  neglect  of 
the  parties  cannot  take  effect.  Therefore  this  vicar  is 
entitled  to  the  benefits  intended  for  the  vicars  of  Poles- 
worth;  not  upon  the  idea  that  if  the  trustees  had  re- 
commended in  proper  time,  and  that  recommendation 
had  not  succeeded,  that  then  he  would  have  been  en- 
titled, but  upon  this,  that  the  general  object  was  that 
there  should  be  a  good  minister ;  and  there  was  a  se- 
condary intention  that  he  should  come  in  with  the 
approbation  of  the  trustees.  The  question  is,  whether 
under  these  circumstances  T  do  not  answer  his  inten- 
tion better  by  giving  this  benefit  to  the  vicar,  though 
from  the  unfortunate  neglect  of  the  trustees  he  came 
in  without  their  recommendation.  I  am  of  opinion 
they  ought  to  have  taken  more  pains  than  they  did  ; 
and  their  neglect  shall  not  defeat  the  general  inten- 
tion.*'    Upon  appeal  to  the  Lord  Chancellor,  he  con- 

1  3  P.  WmB.  145.  ^  lb.  in  notis. 

N 
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Chap.  VI.  ceiving  that  he  had  an  interest  in  it,  referred  it  to  Liord. 
—^  *     Chief  Justice  Eyre  and  Lord  Chief  Baron  Macdonald, 
and  upon  their  certificate  the  decree  was  aflSrmed.^ 

In  the  case  o{  Attorney -General  y.  Glyn,^  a  school 
was  founded  for  the  education  of  the  poor  within  a 
certain  district;  the  district  was  copverted   into    a 
dock,  under  a  local  Act  of  Parliament,  so  that  the  ob^ 
jects  of  the  charity  failed.     The  Court  referred  it  to 
the  Master  to  approve  of  a  scheme  for  the  application 
of  the  funds  of  the  charity  cypres. 
Increased         12.  With  regard  to  the  mode  in  which  the  iD« 
iStotkiato    creased  income  will  be  applied,  much  will   depend 
w^ra.         upon    the  circumstances    of   each   particular   case. 
Sometimes  an  increase  will  be  made  in  the  payments 
to  the  objects  of  the  charity.     Thus  in  Attorney -Ge- 
neral  v.  Minshull,^  where  a  testator  by  his  will,  dated 
5th  August,  1719,  desired  that  the  income  of  certain 
real  property  should  be  applied  towards  apprenticing 
poor  children  of  Aylesbury  and  Walton,  provided  the 
sum  so  to  be  allowed  in  putting  out  each  child  ap» 
prentice  should  not  exceed  ten  pounds.     It  appeared 
tliat  there  were  not  a  sufScient  number  of  objects  to 
exhaust  the  whole  income  if  the  apprentice-fees  were 
not  to  exceed  ten  pounds  each,  and  moreover  proper 
situations  could  not  be  procured  at  so  low  a  rate. 
The  heir-at-law  insisted  on  the  provision,  and  claimed 
the  surplus  of  the  rents  and  profits  beyond  what  could 
be  applied  according  to  that  provision.    But  Lord  Al* 
vanley,  M.R.,  increased  the  allowance  for  the  appren- 

1  8  Ves.  220;  see  also  Martin  Giff.   81 ;    Attorney- General   y. 

V.  Margham,  14  Sim.  230 ;  Lo9-  Lawes,  8  Hare  32. 

combe  v.  Winiringham,  13  Beav.  -  12  Sim.  84. 

87 ;  ColdmeU  y.  Holme,  2  Sm.  &  >  4  Yes.  11. 
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)Id      tice-fees.     "My  conclusion/'  he  said,  "is  that  this  Cm.  vi. 

•^  ,  Seot.  2. 

testator  intended  the  whole  of  this  provision  for  the  — 
charities  he  has  pointed  out ;  but  he  ima^ned  there 
would  be  objects  enough  to  exhaust  it  at  the  rate  of 
ten  pounds  for  each  apprentice-fee.  Therefore  I  shall 
increase  it  till  there  are  sufScient  objects  to  exhaust 
the  whole.'' 

13.  Where  a  charity  is  established  for  several  ob-  J'^JfeJ^for 
jects,  any  increase  of  the  income  must  be  applied  for  ^J^frnpo  *" 
the  benefit  of  all  the  objects.  Thus  in  the  case  of '^'^""^y- 
ne  Attorney 'General  Y,  The  Coopers'  Companyj^-wheTe 
the  charity  consisted  of  a  school  and  almshouse^  upon 
an  increase  having  taken  place  in  the  income  of  the 
charity,  and  the  question  arising  how  it  was  to  be 
apportioned  between  the  school  and  the  almspeople, 
Lord  Eldon  said^  "  It  is  impossible  not  to  admit  that 
some  increase  of  salary  is  necessary  now  beyond  the 
sum  considered  necessary  in  1708^  but,  having  due 
regard  to  that,  the  Court  and  trustees  must  recollect 
that  they  have  not  the  power  to  augment  the  benefits 
of  one  part  of  the  institution  without  similar  attention 
to  the  other  objects.  The  consequence  is^  that  if 
there  is  to  be  an  increase  for  the  one,  there  must  be 
a  contemporaneous  increase  for  the  other." ^ 

14.  Sometimes  the  income  of  a  charity  which  at  ,?ncom?mor(» 
the  time  of  its  foundation  was  exhausted  by  the  cha-  cte*St'fo?" 
ritable  objects  or  purposes  then  pointed  out  or  de-  p?iS^«, 
clared,  afterwards  increase  so  as  to  be  more  than  suf-  ^^^^' 
ficient  fi^r  such  objects  or  purposes.     In  the  absence 
of  any  direction  in  the  instrument  creating  the  charity 
as  to  the  disposition  of  the  surplus,  it  has  long  since 

*  19  Vea.  187.  '  See.  also  Ex  parle  Jorlin,  7  Ves.  340. 
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Chap.  vi.  becn  decided  that  there  is  no  resulting  trust  for  the 

Sect.  2.  ° 

—  donor  or  representatives,  for  as  the  whole  value  of  the 
property,  such  as  it  was  at  the  time  of  the  gift,  was 
dedicated  to  a  charitable  purpose,  the  Court  considers 
that  all  their  claims  are  divested.  And  the  Court  re- 
serves to  itself  the  disposition  of  such  a  surplus  with 
the  view  of  taking  care  that  it  shall  be  applied  under 
its  control  as  nearly  as  possible  to  the  uses  and  pur- 
poses for  which  it  was  intended  by  the  donor  that  his 
property  should  be  subservient.^  No  application 
however  of  the  funds  of  a  charity  would  be  ordered 
cypres  until  it  has  been  ascertained  that  there  will  be 
a  surplus  after  answering  the  original  purposes  of  the 

15.  Sometimes  the  number  of  the  objects  of  the 
charity  will  be  increased,  and  even  an  alteration  made 
in  them.  Thus,  in  a  case  before  Lord  Hardwicke,^  a 
person  had  founded  a  charity  by  giving  an  almshouse 
for  five  poor  men.  The  charity  establishment  was 
greatly  abused,  and  upon  a  proposal  being  laid  before 
the  Master,  he  reported  that  the  number  of  the  poor 
men  should  be  increased  to  ten,  and  that  five  poor 
women  should  be  added.  And  Lord  Hardwicke  was 
of  opinion  that  it  ought  to  be  so,  upon  the  notion  that 
he  had  power  not  only  to  increase  the  objects  of  the 
charity,  but  also  to  make  an  alteration  in  them.  But 
no  increase  will  be  made  in  the  number  of  the  ob- 


Increase  in 
and  altera- 
tion of 
objects  of 
charitj. 


Attorney  •  General   v.    The      by  Lord  Eldon  from  a  MS.  in 


Coopers'  Company,  19  Ves.  189. 

*  Attorney- General  v.  CorpO' 
ration  qf  Galway,  1  Beat.  298 ; 
1  MoU.  95. 

3  Anon.  2  J.  &  W.  320,  cited 


his  poBsession,  which  belonged 
to  Mr.  Brown,  who  was  at  the 
time  of  Lord  Hardwicke  an  emi- 
nent practitioner  in  the  Court  of 
Chancery. 
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jects  of  a  charity  until  due  care  is  taken  of  those  al-  Chat.  yi. 
ready  established.^  — - 

Where  property  was  devised  in  the  sixteenth  cen« 
tury  in  trust  to  apply  the  income  for  the  perpetual 
sostentation  of  an  almshouse  for  the  comfort^  placing, 
and  abiding  of  the  poor  within  the  city  of  Rochester^ 
and  to  provide  sir  beds  to  harbour  or  lodge  poor  way- 
faring men  no  longer  than  one  nighty  to  each  of  whom 
foorpence  was  to  be  paid ;  and  also  in  trust  to  purchase 
flax,  etc.,  for  setting  the  poor  at  work,  according  to 
18  Eliz.  c.  8,  and  the  income  of  the  property  had 
greatly  increased,  it  was  held  by  the  Lords  Justices 
of  the  Court  of  Appea]  that  an  administration  of  the 
charity  which  made  no  increase  in  the  number  of 
wayfayers  relieved,  or  in  the  amount  of  the  viaticum, 
was  not  a  proper  one,  and  that  a  scheme  ought  to  be 
directed  upon  an  information  being  filed,  although  it 
did  not  pray  relief  in  respect  of  the  administration  of 
this  part  of  the  charity.- 

In  the  case  however  of  Re  Ashion^s  Charity,^  a  lady 
(before  the  Mortmain  Act)  devised  property  for  found- 
ing almshouses  at  Dunstable  to  six  trustees,  upon 
trust  to  pay  £6  per  annum  to  six  almswomen,  who 
she  willed  should  be  such  as  attended  the  worship  of 
God  in  the  Church  of  England  on  the  Sabbath-day 
at  Dunstable;  a  further  fund  for  repairing  the  alms- 
houses ;  £5.  48.  per  annum,  to  be  distributed  by  28, 
weekly  by  the  minister  and  churchwardens  of  Dun- 
stable every  Sunday  after  morning  service  among  the 
poor  most  constant  in  attending  service;  £1.  10«. 

'  AUamey  -  General   ▼.   The      ration  o/Rochettery  5  De  G.  Mac. 
Coopers'  Company,  19  Ves.  190.      &  G.  797. 
'  Miomey^  General  v.  CorpO'      ^  >  27  Beav.  116. 
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okap.  yi.  for  repairing  a  clock  which  the  testatrix  had  set  upon 
—  the.  schoolhouse  at  Dunstable.  And  she  willed  that 
the  remainder  of  the  rents  and  profits  AoxAdi  be  yearly 
divided  and  distributed  unto  and  amongst  the  six 
almswomen  in  the  six  almshouses.  The  testatrix 
gave  other  property  for  the  support  of  thirty  poor 
clergymen's  widows.  The  income  of  the  first-men- 
tioned property  having  greatly  increased^  it  was  held 
by  Sir  John  Romilly^  M.B.,  that  the  almswomen 
were  not  entitled  to  the  surplus  income^  as  the  effect 
would  be  to  defeat  the  intention  of  the  testatrix  by 
making  them  cease  to  be  almswomen ;  that  the  ob- 
jects of  the  other  charity,  the  thirty  poor  clei^ymen's 
widows,  were  not  entitled  thereto,  but  that  it  was  ap- 
plicable to  charity  generally ;  and  that  the  best  thing 
that  could  be  done  with  the  charity  was  to  apply  it 
for  the  purpose  of  a  Church  of  England  school,  ad- 
mitting the  children  of  Dissenters  on  the  terms  upon 
which  the  Court  usually  admits  them.^ 

1 6.  Sometimes  when  the  income  of  a  charity  is  more 
than  sufficient  for  the  charitable  purposes  declared  in 
favour  of  certain  objects,  the  surplus  will  be  applied, 
for  the  benefit  of  the  same  objects,  to  purposes  not 
expressly  pointed  out  by  the  instrument  creating  the 
trust.  Thus  where  there  was  a  bequest  of  upwards  of 
£70,000  to  trustees,  upon  trust  to  pay  the  income. 
unto  and  amongst  such  number  of  the  poor  innabi- 
tants  of  three  parishes,  at  such  times  and  in  such 
proportions,  and  either  in  money,  provisions,  physic, 
or  clothes,  as  the  said  trustees  should  from  tiine  to 


Surplus 
iacome 
Rpplied  \o 
otuer  pur- 

J>o«ea  in 
kvour  of 
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objects. 


*  See  A  Homey '  General  v.  The 
Ironmongers^  Company,  Cr  &  Ph. 


208  J  10  a.  &  F.  908,  Pevereing 
2  Boav.  3X3. 
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time  think  fit,  for  the  bett»  support  and  maintenance  ^^-  J^- 
of  such  poor  inhabitants,    the  charity  funds  being  .   — 
very  considerable  in  proportion  to  the  objects,  the 
application   was,  upon  the  principle  of  cyp^^Sj  ex- 
tended for  the  benefit  of  the  same  objects  to  purposes  A    . 
not  expressly  pointed  out  by  the  will,  such  as  payments          '     j 
for  the  schooling  and  appreniicincf  of  yofv^  /^fiUdrtm^ 
and  occasional  gratuities  to  servants  and  apprentices  I  • 
conducting  themselves  well.^ 

Where,  however,  it  was  the  primary  object  of  the 
founder  of  the  charity  to  relieve  the  poor  of  a  parish 
by  the  distribution  of  the  income  amongst  them,  the 
Court  will  not  allow  any  part  of  the  income  to  be 
applied  to  any  other  purpose,  even  for  the  education 
of  the  children  of  the  poor,  unless  the  primary  objects 
have  been  first  fully  carried  into  effiect.  Thus  in  a 
case,  where  a  testator  gave  rents  and  profits  to  the 
parson  and  churchwardens  of  a  parish,  to  be  given  and 
disposed  of  to  and  among  the  most  needy  and  poor 
people  of  it,  according  to  the  discretion  of  the  parson 
and  churchwardens  for  the  time  being  :  by  a  scheme, 
half  the  income  was  directed  to  be  applied  in  main- 
taining certain  schools,  and  half  in  pensions  to  aged 
and  necessitous  parishioners  who  had  never  received 
parochial  relief.  Sir  R.  Kindersley,  V.C.,  having 
modified  the  scheme  of  the  Master  by  directing  that 
the  proceeds  of  vacant  pensions  should  be  at  the  dis- 
cretion of  the  incumbent  and  churchwardens,  for 
education  or  pensions,  it  was  held  by  the  Lords  Jus- 
tices of  the  Court  of  Appeal,  that  the  view  of  the 

'  The  Bithop  of  Hereford  v.      Jerr.  636, 655 ;  ^Wonwy- General 
Adams,  7  Yea,  824;  see  also  Wil-      v.  Bovill,  1  Phil.  762. 
Innttm  y.  Malin^  2  Crompt.  & 
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^se't  I^'  Master  was  correct,  and  that  the  scheme  should  be 

—      upheld.^ 
inoroMepf       17.  It  is  a  Settled  principle  in  the  administration 

income  of  «      ,       .  .  ^  a  .     -■. 

charity        of  chanty  property  given  not  for  purposes  of  mdi- 
for  perform,  vidual  benefit,  but  for  the  performance  of  duties,  that 

anceofda-     ^  '  \  ' 

tiesappUed  if  the  rcvenucs  happen  to  increase  so  as  to  exceed  a 
reasonable  compensation  for  the  duties,  the  surplus 
must  be  applied  to  other  charitable  purposes.^ 

It  was  held,  however,  by  Lord  Eldon,  C,  in  a  case 
where  the  master  and   usher  of  a  school  of  royal 
foundation  were   corporators,  that  as  long  as  they 
remained  so,  and  the  visitor  did  not  think  proper  to 
remove  them,  they  must  in  a  court  of  justice  have 
the  enjoyment  of  all  the  revenues  which  belonged  to 
them  by  the  same  instrument  that  gave  them  the  cor- 
porate character.* 
^ctrineof       jg   Tj^^  doctriuc  of  cypves  does  not  become  ap- 
S^us°o"     plicable  in  all  cases  where  there  is  a  surplus  revenue, 
iS^Stbie*   ^^^  ^^  some  charities,  where  the  expenditure  is  of  a 
dhOTe?/**"'  fluctuating  character,  the  surplus  of  one  year  may  be 
flSiting,  wanted  for  the  expenditure  of  another.     An  instance 
Sf  ihiri*S^  may  ^  given  of  the  truth  of  this  remark  in  the  case 
forrepwrs.   ^^  charitics  foT  repairs  I— "  With  regard  to  them,'' 
says  Sir  John  Romilly,  M.R.,  ^'it  is  to  be  observed 
that  they  are  of  a  very  uncertain  character,  one  year 
they  may  be  very  large  and  another  very  small,  the 
doctrine  therefore  of  cypres  is  not  applicable  in  every 
case  of  a  surplus.* 

'  In  re  The  Lambeth  Chari-  tomey-General    ▼.  Ti^fneU,    12 

tiet,  22  L.  J.  IS^.  S.  Ch.  958.  Beav.  85. 

s  Per  Sir  J.  Leach,  M.R.,  in  >  Berkhamttead  Free  School^ 

AUomet^-Oeneral  v.  TheMcuter  2  Y.  &  B.  134,  14:4. 

of  Brentwood  School,  1  My.  &  *  Per  Sir  J.   Boimlly,  M.B., 

K.   395;    see  S.   C.  nom.  At-  in  Attorney- General  y.  Love,  2li 

Beav.  507. 
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19.  The  doctrine  of  cypres  is  not  applicable  to  oha».  iv. 
bequests  invalidated  by  9  Geo.  II.  c.  36;  if,  for  in-  ^^^^^\^ 
stance,  there  were  a  bequest  of  mouey  to  be  laid  out  ^^'^^le  to 
in  land  for  a  charitable  purpose,  it  will  not  be  ex-  fo^^ 
ecnted  cypres  by  applying  it  for  those  purposes  in  a  <^-  ^ 

.  manner  allowed  by  the  law.^  However,  an  express 
gift  over,  in  case  the  charitable  gift  cannot  be  allowed 
by  law  to  take  effect,  will,  as  we  have  before  seen,  be 
valid.^ 

20.  Many  schools  have  been   established  in  this  Held  not  to 
country,  especially  during  the  reign  of  Edward  VI.,  *g*JJJJjJgof 
under  the    distinctive  title   of  Grammar    Schools,  instnictioii 

'  atgnunxnax 

and  the  vrords  "Grammar  School"  have  been  gene-  ^^^f^ 
rally  construed  to  mean  a  school  for^uiatruction  in  ^^^\ 
the  Latin  and  Greek,  or,  as  they  are  by  some  exclu-  ^^**«^9- 
sivdy  termed,  the  learned  languages ;  and  it  has  been 
held  that  the  system  of^ducation  could  not,  accord- 
ing to  the  doctrines  of  cypres,  be  extended,  as  any 
extension  would  be  contrary  to  the  wish  of  the  foun- 
ders. This  was  laid  down  by  Lord  Eldon  ia  the  well- 
known  case  of  AttomeyMerieral  v.  Whiieley?   There 
an  attempt  was  made  (objected  to  by  the   school- 
master) to  extend  the  system  of  tuition  at  the  Free       j 
Grammar  School  at  Leeds,  which  was  ''  confined  to       ' 
the  Greek  and  Latin  tongues  solely,"  by  the  employ- 
ment of  masters  to  teach  "writing  and  arithmetic, 
and  the  French  and  German  and  such  other  living 
languages  as  were  usually  considered  to  form  the  basis 
of  a  mercantile  or  commercial  education."     Lord 
Eldon  however  held  that  the  Court  had  no  power  to 

»  Jar.  Wills  225,  3rd  edit.  «  11  Ves.  241,  247,  250, 251. 

»  See  anUy  p.  92. 
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Chap.  VI.  extend  the  system  of  education.     "  The  question/' 
•^      said  his  Lordship,  "  is  not  what  are  the  qualifications 
most  suitable  to  the  rising  generation  of  the  place 
where  the  charitable  foundation  subsists^  but^  what  are 
the  qualifications  intended.  _If  upon  the  instruments 
of  donation  the  charity  intended  was  for  the  purpose 
of  carrying  on  free  teaching  in  what  is  called^  free 
grammar-school^  I  am  not  aware^  nor  can'T recollect 
from  aiiy  case,  what  authority  this  Court  has  to  say 
the  conversion  of  that  institution^  by  filling  a  school 
intended  for  that  mode  of  education^  with  scholars 
learning  the  German  and  French  languages,  mathe- 
matics,  and  anything  except   Greek  and  Latin,  is 
j        within  the  power  of  this  Court.  .  .  .  The  difficulty  is 
insuperable."^ 
if>i^**h'*        ^^'  Subsegueotly,  however,  in  cases  where  there 
income  of     had  bccu'la  large  increase  in  the  income  of  grammar- 
dohooihftd    schools,  the  rule  laid  down  by  Lord  Eldon,  in  Aitor- 
mcreased.    ney-GeneralY,  fVhiteley,  was  relaxed,  and  some  porti^at 
of  the  surplus  incopie  was  appIied^ju..£2JLending.^the 
narrow  curriculum  of  a  grammar-school  education  to 
reading,  writing,   mathematics,   arithmetic,   modern 
languages,  and  general  literature.^ 
Whore  free       22.  Whcrc  a  "frcc  school"  is  not  a  ''free  grammar- 

school  not  a 

free  gram-    school,"  thc  coursc  of  cducatiou  was  never  held  to  be 

mar  school, 

coureeof     coufiucd  to  Latin  and  Greek  exclusively,  but  might 
to  iSti?  and  "^  extended  to  other  elementary  learning.^ 

Greek.              i  g^   ^^  Attorney -Oener at  &^',  Attorney -General  y,  IHxie, 

Y.    The    Dean    and  Canons  of  S  Buss.  534  ft. ;  Attorney- Oene- 

Christ  Churchy  Jac.474;  2  Buss.  ral  t.  Gascoiyne,  2  Mj.  &  K. 

320 ;  Attorney-General  v.  Sart-  647 ;  Attorney- General  v.  Caius 

ley,  2  J.  &  W.  353 ;  Attorney-  College,  2  Keen.  150. 

Gen,  T.  Mansfield,  2  Buss.  501.  *  Attorney- General  v.  Jack- 

<  Attorn^-  General    T.    The  son,  2  Keen.  541,  551. 
Haberdashers*  Company,  3  Buss. 
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23.  The  words  "tree  school'^  ought  not  on  all  oc-  chap.  vi. 

casions  to    be  construed   *'  free  grammar-school."^      —  ' 

The  words  "  free  school ''  are  flexible  in  their  meaning,  the  worda^ 

and  must  be  construed  according  to  the  context  and  are  to  be 

the  usage  which  has  prevailed  in  the  school.     The  a"freeg^a^n- 
^  1,,,  ,  «  1.  mar  school." 

term  "  free  school "  has  no  reference  to  the  instruc- 
tion given  in  the  school^  but  refers  to  the  terms  on 
which  the  instruction  is  given ;  and  if  grammar  be 
taught  in  a  school  firee  of  charge^  it  may  well  be  said 
to  be  a  free  school.* 

But  where  a  school  is  founded  in  or  before  the  seven- 
teenth century  "  for  the  instruction  of  children  and 
youth  in  good  literature  and  learning,"  the  presump- 
tion is  in  favour  of  the  conclusion  that  it  was  intended 
for  instruction  in  the  learned  languages.* 

24.  By  thfijOiammaK-Schfiola  AclU*  courts  of  equity  Powers  of 

•^'-'T^  ■  ►     ■  *  the  Court 

have  now  the  power  of  exteudmg  the  system  of  educa-  of  chancery 
tion  in  grammar  schools  (not  excepted  from  the  Act)  theystem 

,.  "I        .  •      of  education 

"  to  other  useful  branchesjof  literature  and  science  m  in  grammar 

*— -" — "      '  ""- .         •—■ -"TChoola 

addition  to  or  (subject  to  the  provisions  thereinafter  ^^^'^^^  * 
contained)  in  lieu  of  the  Greek  and  Latin  languages, 
or  such  other  instruction  as  may  be  required  by  the 
terms  of  the  foundation  or  the  then  existing  statutes.^'  ^ 
But,  before  making  any  order  under  this  Act,  any 
special  visitor  or  other  competent  authority  is  to  have 
an  opportunity  to  be  heard,^  and  the  Court  must  con- 
sider the  intention  of  the  founders  and  benefactors  of 
the  grammar  school,  and  its  nature  and  condition  ;7 

'  2  Keen  641.  *  3  &  4  Vict.  c.  77.    See  Ap- 

'  Attomejf' General  v.  Bishop  pendix. 
of  Worcester,  9  Hare  358.  »  Sect.  1 . 

'  Attorney- GenercU  v.  Bishop  •  Sect.  1, 

of  Worcester,  9  Hare  358,  369.  '  Sect.  2. 
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^STOt  ^^'  ^^^  unless  the  revenues  of  a  grammar  school  ai:e  in- 
—  su^cient^  the  Conrt  is  not  authorized  to  dispense  with 
the  teaching  of  Latin  and  Greeks  or  to  treat  instruc- 
tion therein  otherwise  than  as  the  principal  object  of 
the  foundation.^  And  where  the  teaching  of  Latin  and 
Greek  is  retained^  the  standard  of  admission  is  not 
to  be  lowered.^  And  in  cases  where  it  is  dispensed 
with^  analogous  instruction  is  to  be  substituted;^ 
and  the  schools  are  still  to  be  considered  as  grammar 
schools^  subject  to  the  jurisdiction  of  the  ordinary.* 
And  where  there  are  several  schools  in  one  place,  and 
the  revenues  of  any  are  insufficient,  they  may,  with 
the  consent  of  the  visitor,  patron,  and  governors  of 
every  school  to  be  affected  thereby,  be  united  by  the 
order  of  the  Court  of  Chancery.^  Two  clauses  how- 
ever in  the  Act  very  much  limited  its  utility ;  by  one, 
no  new  statutes  affecting  the  duties  or  emoluments  of 
any  schoolmaster  or  undermaster  shall  be  brought 
into  operation  as  regards  any  such  master  "  who  shall 
have  been  appointed  previously  to  the  passing  of  this 
Act,  without  his  consent  in  ipriting,"^  but  that  in 
case  any  such  master  should  not  consent,  but  should 
be. willing  to  resign  his  office,  the  governors,  or  if 
there  should  be  no  governors,  the  visitor,  may  assign 
him  a  pension.^  By  another  clause  it  is  provided  that 
any  schoolmaster  appointed  subseqtient  to  the  passing 
of  the  Act  shall  receive  his  appointment  subject  to 
such  new  statutes  as  may  be  made  and  confirmed 
by  the  Court  of  Chancery  in  pursuance  of  any  pro- 

>  Sect.  3.  *.  Sect.  7.  «  The  Act  passed  7th  August, 

«  Sect.  4.  *.  S^ct.  9.  1840. 

»  Sect.  5.  7  Sect.  10. 
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oeedings  whibh  may  be  commenoed  under  the  Act  obup.  vi. 
within  six  months  after  the  occwrrence  of  the  vacancy  — ^  ' 
on  which  he  shall  have  been  appointed.^  The  result 
of  the  two  last-mentioned  clauses  was,  that  for  some 
years,  with  rare  exceptions,  no  good  schemes  for  im- 
proved edocation  were  framed,  unless  while  the  office 
of  master  was  vacant ;  and  until  lately  it  was  by  no 
means  generally  understood  that  if  a  master  of  a 
grammar  school  were  once  appointed,  and  no  steps 
for  a  scheme  were  taken  within  six  months  fjpom  the 
date  of  the  vacancy,  he  was  henceforth  in  a  position 
to  put  a  veto  on  any  extension.* 

25.  In  settling  schemes  for  schools,  many  questions  Qaestions 
arise  for  discussion ;  those  of  the  greatest  importance  aSipg  in 
are,  as  to  what  scholars  are  to  be  admitted,  whether  schemes  for 
the  masters  are  to  be  allowed  to  take  boarders,  the 
nature  of  the  religious  instruction  to  be  afforded  at 

the  school,  how  far  it  shall  be  compulsory  upon  all 
the  scholars  to  attend  to  it.  The  solution  of  these 
questions  in  a  great  measure  depends  upon  the  nature 
of  the  school. 

26.  In  considering  the  question  as  to  the  propriety  as  to  the 

-.  -,.,,./.  f,      admiesionof 

of  mtroducmg  boarders  mto  free  grammar  schools,  boarder*  in 
each  case  must  be  tried  on  its  own  merits.  The  ques-  m»r  whooia. 
tion  often  depends  upon  the  construction  of  the  terms 
of  the  endowment.  Perhaps,  as  a  general  rule,  it  may 
he  laid  down  that  in  the  absence  of  anything  autho- 
rizing it  in  the  endowment,  and  of  any  usage,  as  a 
general  rule  the  master  of  a  free  grammar  school,  ex- 
cept under  special  circumstances,  will  not  be  allowed 

*  Sect.  11.  '  Fearoii*8  Endowed  Charities, 

p.  70. 
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to  take  boarders.^  But  if  it  is  found  that  the  reye* 
nues  of  the  school  are  insufficient  to  provide  a  com- 
petent master  without  permitting  him  to  take  boarders, 
the  scheme  may  be  altered  by  allowing  him  to  do  so, 
but  it  seems  such  alteration  would  be  made  by  the 
Court  reluctantly,  and  only  in  cases  of  necessity.*  It 
has  been  well  laid  down  by  Sir  John  Romilly,  M.R., 
in  a  judgment  deserving  a  careful  perusal,  "  that  in 
grammar  schools  which  from  their  position  and  neigh- 
bourhood are  well  attended  by  free  scholars,  boarders 
should  not  be  admitted,  unless  to  a  limited  extent  so 
as  not  to  interfere  with  the  general  character  of  the 
school;  and  where  a  school  has  attained  a  great 
amount  of  success  under  either  system,  t.  e.  either 
under  a  system  admitting  or  rejecting  altogether,  or 
with  almost  altogether  boarders,  it  is  foreign  to  the 
duty  and  practice  of  the  Court  of  Chancery  to  inter- 
fere with  or  alter  that  system."* 

27.  Where  a  grammar  school  is  a  Church  of  Eng- 
land school,  the  religious  instruction  given  there  must 
be  in  accordance  with  that  of  the  Established  Church. 


*  Attorney- General  v.  The 
Corporation  of  Gloucester,  28 
Bear.  438.  Sed  vidti  Attorn^- 
General  v.  Bishop  of  Worcester, 
9  Hare  863. 

'  Attorney- General  v.  The 
Corporation  of  Gloucester,  28 
Bear.  439. 

'  In  re  Bristol  Free  Grammar 
School,  28  Beav.  172.  The 
masters  were  allowed  to  take 
boarders  in  the  following  cases : 
Attorney-General  t.  The  Earl  of 
Stamford,  1  Ph.  737  j  Attorney- 


General  v.  Bishop  of  Worcester, 
9  Hare  328 ;  Attorney- General  v. 
The  Dean  and  Canons  of  Christ 
Church,  Jac.  474.  In  the  fol> 
lowing  cases  the  masters  were  not 
allowed  to  take  boarders :  Attor- 
ney-General T.  The  Earl  qf 
Stamford,  16  Son.  4&d ;  Attorney- 
General  v.  The  JEarl  of  Devon^ 
15  Sim.  193  ;  Attorney- Chneral 
y.  Corporation  of  Bristol,  14 
Sim.  648,  cited  28  Beav.  161  ; 
In  re  Bristol  Free  Grammar 
School,  28  Beav.  161. 
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With  regard  to  the  grammar  schools  founded  by  ch^.  vi. 
King  Edward  VI.,  they  were  founded,  not  only  for  — ^  ' 
teaching  grammar,  but  also  for  sound  religious  educa- 
tion, which,  looking  to  the  period  at  which  the  schools 
were  founded,  although  nothing  be  said  in  the  charter, 
must  mean  education  according  to  the  doctrine  and 
discipline  of  the  Church  of  England.^  In  general,  in 
ihe  case  of  grammar  schools  founded  by  King  Edward 
VI.,  the  Court  will  only  direct  generally  in  the  scheme 
that  the  scholars  are  to  be  instructed  in  religion,  but 
the  mode  of  instruction  will  be  left  to  the  trustees  and 
visitor.* 

28.  With  regard  to  the  nature  of  schools  generally,  n^w  ot 
it  has  been  well  observed  that,  "  looking  at  the  reffu-  founded 

,     '  °  °        down  to  tune 

lations  relative  to  the  licensing  of  schoolmasters,  and  ofchariesi. 
regulations  in  regard  to  teaching  in  general,  which 
were  not  superseded  until  so  late  a  period  as  the  time 
of  George  III.,  a  great  deal  might  be  said  in  support 
of  the  position,  that  foundations  for  instruction  of 
any  kind,  at  least  down  to  the  time  of  Charles  I.,  in- 
volved necessarily  religious  teaching.'^^ 

29.  Although  a  school  is  in  connection  with  the  Admission  of 
Church  of  England,  in  the  absence  of  any  evidence  to  chupcn 
confining  the  benefit  of  the  charity  to  members  of  the  schools. 
Church  of  England,  the  children  of  Dissenters  will  be 
admitted  to  partake  of  them,  at  any  rate  where  there  is 
evidence  of  usage  in  their  favour.* 

*  In  re  Chelmrford  Gframmar  Sherborne  Orammar  School^  18 
Sekoa,  lK.&J,M3;Inre  The  Beav.  256 ;    In  re  The  Stafford 
Stafford  Charitiee,  25  Beay.  28 ;  Charities,  25  Bear.  28. 
Mtomey- General  Y.   The  Sher-  .      ^  Per  Sir  W.Page  Wood,  V.C, 
borne  Orammar  School,  18  Beav.  1  £.  &  J.  566. 

256.  *  Attorney-  General  y.  Biehop 

*  Attorney- General    v.    The      of  Worcester,  9^iareS67. 


280  ADMISSION   OF   DISSENTERS 

Chat.  VI.       30.  With  regard  to  the  question  how  far  the  chil- 

TT"      ^^^^  ^^  Dissenters  should  be  exempted  from  the  opera- 

SSutedto  ^^^  ^^ religious  teaching  in  conformity  with  the  doc- 

chur^^of    trines  of  the  Church  of  England^  in  one  dass  of  cases 

Mem**tod"  this  subject  has  been  left  to  the  discretion  of  the  head- 

SSSi'tSih.  '^^ter.^     In  another  class  of  cases  an  attempt  has 

»°g-  been  made  by  scheme  to  provide,  as  far  as  possible, 

for  the  exercise  of  their  conscientious  scruples  on  the 

part  of  Dissenters.*    The  former  course  seems  to  be 

the  one  now  usually  adopted,  and  indeed  it  appears  to 

be  the  best  calculated  to  prevent  those  feelings  of 

offence  which  are  too  apt  to  arise  on  such  a  subject. 

Where  a  31.  Whcrc  a  CTammar  school  is  held  not  to  be  a 

grammar  ^ 

TchSUh  of*  Church  of  England  school,  the  Court  may,  in  a  new 
ShSS"**      scheme,  prevent  the  compulsory  inculcation  of  the 
tenets  of  the  Church  of  England,  by  not  compelling 
the  children  of  Dissenters  to  receive  religious  instruc- 
tion or  to  attend  church.^ 

A  testator,  in  1614,  founded  a  preachership,  a 
school,  and  almshouses,  but  neither  by  the  will  nor 
by  the  royal  charter  of  foundation,  was  any  provision 
made  as  to  the  religious  instruction  of  the  scholars ; 
the  latter  empowered  the  governors  to  make  such 
reasonable  statutes  for  the  ^'good  ride  and  govern- 
ment ^'  of  the  school  as  they  should  think  proper,  so 
as  not  to  be  repugnant  to  the  laws   of  the  realm. 

*  In  re  The  Kind's  Orammar  General  v.  Lord  Carrin^^tan^  1 
School,  Warwick^  1  Ph.  564  j  Ph.  567,  cited. 
Attomey-Generalv.The  BUhop  ^  Attomey-Cfeneral     v.     The 
of  VTorcesteTy  9  Hare  328.  Haberdashers*      Company,     19 

*  Attorney' General V.  CvUum,  Beav.  385.    Sed  vide  Attorney' 
1  Y.  &  C.  C.  C.  411  ;  Attorney-  General  v.   Oullum,  1  Y.  &  C. 

C.  C.  411. 
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Statutes  were  accordingly  made^  requiring  the  scholars  chaf.  yi. 
to  attend  church  and  receive  religious  instruction.   It      — ^ 
was  held  by  Sir  John  Bomilly,  M.B.^  that  this  was 
not  a  Church  of  England  school^  and  it  was  ordered 
in  a  proposed  new  scheme,  that  children  whose  parents 
objected  should  neither  be  compelled  to  attend  church 
or  to  receive  religious  instruction.^ 
32.  Where  the  Lord   Chancellor  is   visitor  of  ai^rdchan. 

It  »  t       ^  t  .  ceUoraa 

school  as  representing  the  Crown,  he  may,  it  seems^  visitor  haa 
grant  greater  facilities  for  the  exemption  of  children  ^^^ 
of  Dissenters  from  particular  branches  of  religious  Jj^^ei^tew 
teaching  than  the  Court  of  Chancery.*  SSS  teach. 

83.  By  the  Endowed  Schools  Act,    1860,»   afl»rg8^^« 
reciting  that  it  is  expedient  that  some  restrictions  S^^^f?- 

^  *■  Bestnobona 

upon  the  government  and  teachinc:  of  certain  endowed  ^p^^  ^^  ^ 
schools  should  be  removed  or  modified,  it  is  enacted  »;<!  teaching 

'  of  certain 

that,  "  it  shall  be  lawful  for  the  trustees  or  governors  ^^^J^ 
of  every  endowed  school,  from  time  to  time  to  make,  "SiflSdbv 
and  they  shall  be  bound  to  make,  such  orders  as,  whilst  ^^^^^' *'•"• 
they  shall  not  interfere  with  the  religious  teaching  of 
the  other  scholars  as  now  fixed  by  statute  or  other 
legal  requirement,  and  shall  not  authorize  any  reli- 
gious teaching  other  than  that  previously  afibrded  in 
the  school,  shall  nevertheless  provide  for  admitting  to 
the  benefits  of  the  school,  the  children  of  parents  not 
in  communion  with  the  church,  sect,  or  denomina- 
tion, according  to  the  doctrines  or  formularies  of 
which  religious  instruction  is  to  be  afforded  under  the 
endowment  of  the  said  school ;  provided  that  in  the 

'  The  Bristol  Free  Chrammar  285;     In    re    The    Chelmsford 

School,  28  Bear.  385.  Qrammar  School^  1  E.  &  J.  568. 

»  AUon^'General   v.    Sher-  »  23  Vict.  c.  11. 
home  Grammar  School,  18  Beav. 
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Chap,  vl  will  OF  wills.  deed  or  deeds,  or  other  instrument 

Sect.  9.  ^  '  ' 

—  or  instruments  regulating  such  endowment,  nothing 
be  contained  expressly  requiring  the  children  educated 
under  such  endowment  to  learn  or  to  be  instructed 
according  to  the  doctrines  or  formularies  of  such 
church,  sect,  or  denomination.^  The  Act  is  not  to 
apply  to  any  of  the  institutions  mentioned  in  section 
24  of  8  &  4  Vict.  c.  77 ^^  nor  to  any  school  established 
or  to  be  established  by  or  in  union  with  the  National 
Society  for  promoting  the  Education  of  the  Poor  in 
the  Principles  of  the  Established  Church,  nor  to  any 
institution  maintained  wholly  by  voluntary  subscrip- 
tions, or  partly  by  voluntary  subscriptions  and  partly 
by  school  payments,  nor  to  Scotland  or  Ireland.* 
h^^ttled  ^^'  Schemes  were  formerly  settled  by  the  Masters, 
j?dgr«?*  ^^*  ^^^^®  ^^  ^  ^^  ^^^*-  ^-  ^^>  *^®y  *^  settled  before 
chambew.  the  judge  at  chambers,  and  the  Attorney-General  will 
be  served  with  a  summons  to  attend  there  ,'^  as  he 
must  in  general  be  present  at  the  settlemeut  of  a 
scheme  ;^  and  as  he  represents  the  interests  of  all,  the 
attendance  of  others  will  in  general  be  dispensed  with.* 
On  a  petition  for  a  scheme,  the  course  has  been 
adopted  of  allowing  the  petition  to  stand  over,  in  or- 
der that  the  scheme  shoidd  be  laid  before  the  Attor- 
ney-General, and  if  not  objected  to,  it  is  then  brought 
before  the  Court  for  approval ;  and  if  there  should  be 

^  23  Vict.  c.  11,  B.  1.  »  Attorney-General  v.  Haher^ 

2  The  Qrammar  Schools  Act.        cUuhers*  Company,  1  Ves.  jun. 

3  23  Vict.  0.  11,  8.  3.  296. 

*  In  the  matter  of  Hanson's  ^  See  Attorney- General  y.  St. 

Tnut,  9  Hare  Append.  64 ;  At-  Cross  Hospital,  18  Beav.  475  ; 

torney- General  t.  Atttcood,  ib.  In  re  Shrewsbury  School,!  M&c. 

10.  &  a.  824,  834. 
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any  points  on  which  objections  to  the  scheme  arise^  cgA»-  Ji. 
the  points  in  dispute  may  be  argued  in  Court.*  — 

To  avoid  the  expense  of  setting  out  the  scheme  in 
the  order  of  the  Courts  the  plan  has  been  adopted  of 
filing  in  the  Court  the  settled  copy  of  the  scheme 
as  prepared  and  signed  by  the  judge^  so  that  the  order 
could  refer  to  the  copy  so  filed.^ 

Schemes  providing  for  the  future  appointment  of 
new  trustees  of  charity  estates^  and  for  obtaining  the 
directions  of  the  Court  on  other  specified  contingent 
cies^  may  contain  directions  that  the  application  shall 
be  made  before  the  judge  at  chambers^  the  Attorney- 
General  having  notice.^ 

35.  The  Court  will  not  retain  an  information  in  information 
order  to  execute  the  trust  from  time  to  time.*     By  to  execute 
the  scheme  the  Court  shows  the  trustees  how  they  from  time 

.      .     to  time. 

are  to  administer  the  charity^  and  what  course  it  is 
their  duty  to  pursue,  and  it  will  not  retain  the  direc- 
tion of  the  application  of  the  future  increase  in  the 
charity  funds.* 

36.  When  a  scheme  has  been  improperly  made,  as  improper 

,.  1  1.  scheme 

when  it  makes  an  unfair  division  amongst  the  objects  ait«red. 
of  the  charity,  the  Court  will  order  it  to  corrected.* 

37.  The  Court  of  Chancery  is  in  the  constant  habit  Court  of 

•'  Chancery 

of  alterinfi:  schemes  which  have  been  settled  under  its  n»ay  »»*« 

o  ^  ^  schemes  on 

decrees,  as  the  alteration  of  times  and  circumstances  pft^t^on  in 

'  the  cause, 


wheu. 


^  In  the  matter  of  Wyeradale  295. 
Sdiool^  10  Hare  Append.  2, 74.  •  Attonney-Qeneral  v.  Solly ,  B 

»  In  the  matter  of  Conyers'  L.  J.  N.  S.  Ch.  5  ;  Attorney- Qe- 

School,  10  Hare  Append.  i.-Y.  neral  v.  Haherdaahers*  Company, 

*  Id.  10  Hare  Append,  i.-v.  15  Beav.  397. 

*  Attormy- General  y.  ITabeT'  •  Attorney  -  General  y,  BuUer, 
dashers'    Company,  1  Ve«.  jun.  Jac.  Eep.  407. 


284 


SCHEMES 


Chip.  VI. 

fteot.  3. 


Coart  exer- 
cises great 
caution  in 
altering 
schemes. 


have  required ;  and  it  has  frequently  done  so  apon 
petition  in  the  causes  in  which  the  decrees  have  been 
made ;  nor,  it  seems^  does  the  power  of  the  Court  to 
make  such  alterations  depend  upon  the  character  in 
which  the  decree  has  been  made  by  the  Lord  Chan- 
cellor, that  is  to  say,  whether  the  scheme  was  made  by 
the  Lord  Chancellor  in  the  exercise  of  his  ordinary 
jurisdiction,  or  was  made  by  the  Commissioners  of 
Charitable  Uses  under  the  statute  of  43  Eliz.  c.  4, 
and  confirmed  by  the  Lord  Chancellor.^ 

38.  Although  it  is  competent  to  the  Attorney-Ge- 
neral to  apply  to  the  Court  of  Chancery  for  altera- 
tions in  schemes  which  have  been  settled  under  its 
directions,  the  Court  will  proceed  upon  such  applica- 
tions with  the  utmost  caution ;  and  will  not  disturb 
what  had  been  already  done  by  the  Court  except  upon 
the  most  substantial  grounds  and  upon  the  clearest 
evidence,  not  only  that  the  scheme  does  not  operate 
beneficially,  but  that  it  can  by  alteration  be  made  to 
do  so  consistently  with  the  object  of  the  foundation. 
Incalculable  mischiefs  would  ensue  to  all  the  charities 
in  the  kingdom  if  this  rule  were  not  strictly  observed, 
and  if  the  Court  ventured  in  such  cases  to  interfere, 
upon  speculative  views  as  to  the  result  of  alterations, 
or  in  matters  of  discretion  or  regulation,  on  which 
the  opinion  of  each  succeeding  Attorney-Greneral  and 
of  each  succeeding  judge  might  well  be  permitted  to 
differ.2 


»  Attorney 'General  v.  The 
Bishop  of  Worcester,  9  Hare  328, 
356  }  and  see  Attorney 'G^enercU 
V.  Bovill,  1  Ph.  762. 


'  Attorney- General  r.  Bishop 
of  Worcester,  9  Hare  328,  861 ; 
and  see  Glasgow  College  y.  The 
Attorney- General^  1  Ho.  Lo. 
Oas.  800. 
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89.  It  wDl  be  observed  that  under  the  Charitable  chap.  vi. 

Beet.  3. 

Tmsta  Acts^  where  the  gross  income  of  a  charity  does      —  ^ 
not  exceed  fifty  pounds^  a  scheme  may  be  approved  of  ^Jjj^*^, 
by  a  District  Court  of  Bankruptcy  or  County  Court,^  MdcSSJT 
but  it  will  not  be  valid  until  confirmed  by  the  Board.^  ^'"^■• 
Notice  is  to  be  published  in  the  manner  there  men- 
tioned of  applications  for  schemes  under  the  Act.^ 

40.  Powers  are  given  to  the  Board,  upon  the  appli-  Boai^  to 
cation  of  any  trusted  or  other  persons  concerned  in  schemes  for 

■I  ,      .    .  .  «  ,       .  theapprobft. 

the  management  or  admmistration  of  any  chanty,  or  ^on  of  Par- 
interested  in  the  benefits  thereof,  to  frame  schemes 
for  the  appropriation  of  charitable  property  to  varied 
trusts  when  the  authority  of  Parliament  is  required 
to  carry  them  into  efiect>  Notice  is  to  be  given  be- 
fore approval  of  the  schemes^  and  objections  may  be 
submitted  for  the  consideration  of  the  Board,^  and  the 
Board  may  alter,  modify,  or  approve  of  such  schemes,^ 
and  the  matter  of  the  schemes  may  be  referred  to  an 
inspector  for  local  inquiry,^  who  is  to  report  the  re- 
sult of  the  inquiry  to  the  Board,®  and  when  approved 
of,  the  schemes  are  to  be  ceilified  by  the  Boards  and 
a  copy  of  the  certificate  is  to  be  deposited  in  the 
parish  church  or  district,  and  at  the  ofiQce  of  the 
Board  ;  and  notice  is  to  be  given  as  the  Board  shall 
direct  ;•  and  an  annual  report  is  to  be  laid  before  Par- 
liament, which  is  to  set  forth  all  the  schemes  ap- 
proved ;^"  and  any  Act  confirming  such  schemes,  with 
or  without  alterations  or  modifications,  is  to  be  deemed 
a  public  general  ActJ^ 


»  16  &  17  Vict.  c.  137,  8.  32  J 

*  Sect.  54. 

8  Sect.  58. 

23  &  S4  Vict.  c.  136,  8.  11. 

5  Sect.  56. 

•  Sect.  59. 

3  16  &  17  Vict.  c.  137,  8.  86. 

«  Sect.  56. 

»o  Sect.  60. 

'  Sect.  42 

'  Sect.  57. 

»  Sect.  60. 
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<^-  Ji-  41.  Power  has  been  given  to  the  Board  to  prepare, 
g^^jj^  and  under  their  seal  to  approve  of,  any  scheme  for 
!^^Mfor  ^^^  letting  of  the  property,  or  any  part  of  the  pro- 
riSbif  ^^^  P®r*y^  of  *"^y  charity ;  and  all  leases  granted  by  any 
property,     trustces  or  persons  acting  in  the  management  of  any 

charity,  pursuant  to  or  in  conformity  with  such  scheme 

will  be  valid.* 
Power  of         42.  Subsequently  the  powers  of  the  Board  have  been 
makeorden  much  increased,  and  they  have  now  power  (subiect  to 

fortheeita-  .  .      .'  ,    <    ,  ^  ,v  o  , 

bH«hment  certain  restrictions  and  nghts  of  appeal)  *  upon  the  ap- 
plication of  any  person  or  persons  who,  under  the  43rd 
section  of  the  Charitable  Trusts  Act,  1853,  might  be 
authorized  to  apply  to  any  judge  or  Court  for  the  like 
purposes,  to  make  such  effectual  orders  as  may  now  be 
made  by  any  judge  of  the  Court  of  Chancery  sitting 
at  Chambers,  or  by  any  County  Court  or  district  Court 
of  Bankruptcy  for  the  establishment  of  any  scheme  for 
the  administration  of  any  such  charity.^ 


SECTION  III. 
Thb  Appobhokmbnt  of  Chabitxbs. 


1.  Apportionment   amongst  ob- 

jects upon  increase  of  income 
•    of  charity. 

2.  ApportionTneni  when  new  ob- 

jects are  admitted  as  partici- 
pants. 
S.  Jurisdiction  of  the  Court  to 
apportion   charities   under 
8d:9  Vict.  c.  70  ; 


4.  I>oe8   not   arise   unless   Act 

creating  new  district  is  re- 
cited w  8  ofc  9  Vict.  c.  70. 

5.  Provisions  of  the  Act  discre- 

tionary:  discretion  how  to 
he  exercised. 

6.  Apportionment    of  Parities 

by  Board. 


Apportion-        1.  With  regard  to  the  power  of  the  Court  to  ap- 

ment  among 

>  18  &  19  Yict.  c.  124,  s.  89.  '  Sect  2. 

2  23  &  24  Vict.  c.  136,  m.3-9. 


APPORTIONMENT   OP   CHARITIES.  287 

portion  charities^  we  have  already  seen  that  upon  the  chat.  vi. 
increase  of  the  income  of  a  charity,  there  will  in  , .  -— 

•^ '  objects  upon 

certain  cases  be  an  apportionment  made  among  the  JJ^^JJ^^J^ 
objects  of  the  charity.^  charity. 

2.  Again,  where  there  was  a  charitable  gift  to  a  mSSt  when' 
certain  locality,  as  the  poor  of  a  city,  and    other  are  admitted 

.   ,  -^  1         -1      •         I       •  1  •  *  •  •  ■*  partici- 

pansnes  were  afterwards  admitted  withm  its  precincts,  pants. 
an  apportionment  has  been  made  by  the  Court  in 
faTOur  of  such  parishes.^ 

3.  The  Court  has  jurisdiction  to  apportion  charities  JfSt^i^iS? 
under  8  &  9  Vict.  c.  70,  entitled  "An  Act  for  the^^g^f"" 
further  Amendment  of  the  Church  Building  Acts,'^  vtet?c!7o? 
whereby,  after  reciting  various  Acts  relating  to  the 
building  of  additional  churches,  and  conferring  new 
powers  on  her  Majesty^s  Commissioners  for  building 

new  churches,  it  is  enacted, — "  That  where  her  Ma- 
jesty's said  Commissioners  shall  have  already  formed 
or  shall  hereafter  form  any  di8tinctj)r  separate j)ari8h, 
district  parish,  or  district  chapelry,  under  the  provi- 
sions  of  the  hereinbefore  recited  Acts,  or  any  of  them, 
or  this  Act,  out  of  any  parish  orextraparochial  place, 
it  shall  be  lawful  for  the  Court  of  Chancery,  any- 
thing in  the  hereinbefore-recited  Acts  to  the  contrary 
notwithstanding,  on  a  petition  being  presented  to 
the  said  Court  by  any  two  persons  resident  in  such 
parish  or  extraparochial  place  (such  petition  to  be 
presented,  heard,  and  determined  according  to  the 
provisions  of  52  Geo.  III.  c.  101),  to  apportion  be- 
tween the  remaining  part  of  such  parish  or  place' and 

I  See  ante,  p.  266.  6  Sim.  273,  822  ;  Attometf-Oe- 

'  Aitornetf-OeneraL  v.  Mcofor      nercU  r.  Grant,  1  P.  Wms.  669. 
ofSoekesier,  Eep.  t.  Finch,  193 ; 
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Chat,  vl  the  distinct  and  separate  parish^  or  district  parish^  or 
—  district  chapelry,  any  charitable  devis^  bequests^  or 
gifts  which  shall  have  been  made  orgiven  to  or  for 
the  use  of  any  such  parish  or  extraparochial  place,  or 
the  produce  thereof,  and  in  any  such  case  to  direct  that 
the  distribution  of  the  proportions  of  such  devises, 
bequestsTor  gifts,  or  the  produce  thereof,  as  shall  be 
so  apportioned,  shall  be  made  and  distributed  by  the 
incumbent  or  spiritual  person  serving  the  church,  or  by 
the  churchwardens  of  any  such  distinct  and  separate 
parish,  district  parish,  or  district  chapelry,  either 
jointly  or  severally,  as  the  said  Court  of  Chancery 
may  think  expedient ;  and  it  shall  also  be  lawful  for 
the  said  Court  of  Chancery  to  apportion  between  the 
remaining  part  of  such  parish  or  place  as  aforesaid, 
and  such  separate  divisions  or  districts,  any  debts  or 
chajges  which  may  have  been  before  the  period  of  such 
apportionment  contracted  or  charged  upon  the  credit 
of  any  church-rates  in  such  parish  or  place ;  and  all 
such  apportionments  shall  be  registered  in  the  regis- 
try of  the  diocese  in  which  such  parish  or  place  shall 
be  locally  situate,  and  duplicates  thereof  shall  be  de- 
posited with  the  churchwardens  of  such  parish  or 
place,  and  of  each  such  division  or  district  as  afore- 
said, and  in  all  such  cases  the  costs  shall  be  at  the 
discretion  of  the  said  Court ;  and  such  apportioned 
debts  or  charges  shall  be  raised  and  paid  by  the  parish 
or  place  in  which  they  may  be  apportioned,  in  such 
and  the  like  manner  as  the  entirety  was  to  be  raised 
and  paid,  or  in  such  manner  and  under  such  provi- 
sions and  conditions  as  the  said  Court  shall  direct ; 
and  when  any  securities  may  have  been  given  for  the 
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sAme,  the  Conrt  may  order  new  securities  to  be  given  cauup-  Ji- 
for  the  apportioned  debts  by  such  persons  and  bodies,      — 
and  in  all  respects  as  the  said  Court  may  direct,  and 
all  securities  shall  be  valid  and  binding.^ 

4.  The  Court  however  has  no  jurisdiction  to  appor-  Doee  not 
tion  charities  under  8  &  9  Vict.  c.  70,  where  the  new  act  creatinjc 
district  has  not  been  formed  under  one  of  the  Acts » recited  in 

^,         .  .      ,  8A9Vict. 

tnerein  recited.  c.  70. 

Thus,  in  a  recent  case,  an  estate,  the  net  income  of 
which  was  about  £237  a  year,  was  held  by  trustees 
for  the  reparations,  ornaments,  and  other  necessary 
occasions  of  the  parish  church  of  Stoke  Newington,  to 
which  purposes  the  rents  were  directed  to  be  applied 
by  a  decree  of  charital)le  uses  made  in  1638.  Part 
of  the  parish  was  under  0  &  7  Vict.  c.  67,  formed 
into  a  new  district,  called  St.  Matthias,  Stoke  New- 
ington. It  was  held  by  Sir  John  Romilly,  M.R., 
that  the  church  of  St.  Matthias  was  not  entitled  to  an 
apportioned  part  of  the  income  of  the  charity.  "  The 
Acts  of  Parliament,''  said  his  Honour, "  cannot  apply 
to  this  case,  because  the  8  &  9  Vict.  c.  70  is  expressly  : 
limited  to  the  Acts  recited  in  it,  and  it  omits  the  Act  ' 
in  question,  viz.  the  6  Si  7  Vict.  c.  37,  from  its  con- 
sideration. This  Act,  therefore,  does  not  give  the 
Court  of  Chancery  any  power  or  liberty  to  make  an 
apportionment  in  this  case.  Neither  does  the  subse- 
quent Act  of  the  18  &  19  Vict.  c.  124,  s.  10,  apply, 
because  that  clause  is  expressly  confined  to  cases  of 
charity  smaller  in  amount  than  that  which  the  Court 
has  to  deal  with  on  the  present  occasion.  Therefore 
I  am  of  opinion  they  do  not  apply.     With  respect  to 

*  8  &  9  Vict.  c.  70,  s.  22. 
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Omav.  VI. 

Soot.  4. 


Prorisiont 
of  the  Act 
discre- 
tionary ; 
disoretion 
how  exer- 
oiMd. 


Apportion- 
mant  of 
oharities  bj 
Botfd. 


the  cypres  doctrine,  it  is  true,  that  if  a  charity  fails, 
or  there  is  more  than  sufficient  for  the  ohjects  of  the 
charity,  this  Court  will  apply  the  surplus  for  pur- 
poses as  nearly  analogous  as  it  can  to  those  of  the 
original  foundation.  I  express  no  opinion  as  to  what 
those  would  be ;  but,  the  Court  must  first  see  that 
there  is  a  surplus/'* 

5.  The  provisions  of  this  Act  of  Parliament  are  not 
imperative  upon  the  Court  of  Chancery,  and  the  Court 
ought  in  all  cases  to  exercise  its  discretion  as  to 
whether  the  charities  within  the  Act  are  to  be  appor* 
tioned  or  not;^  in  exercising  that  discretion,  the 
Court  should  be  guided  by  the  consideration,  whether 
the  administration  of  the  charity  is  or  is  not  affected 
by  the  division  of  the  parish  into  districts,  to  the  pre- 
judice of  the  inhabitants  of  the  new  district.^ 

6.  By  18  &  19  Vict.  c.  124,  power  is  given  to  the 
Board  to  apportion  charities  after  a  division  of  parishes, 
where  the  gross  annual  income  does  not  exceed  £S0,* 
the  certificate  of  the  Board  to  be  evidence  as  to  the 
annual  income  not  exceeding  £30,^  and  public  notice 
must  be  given  of  the  proposal  to  make  an  order  ap- 
portioning charities. 

beth  Charitiet,  22  L.  J.  959  Ch. 

•  Per  Sir  James  Parker,  V.C, 
in  Sx  parte  The  Incumbent  qf 
Brompion^  5  De  G.  &  Sm.  635. 

*  Sect.  10. 
»  Sect.  11. 


'  Attorney- Chneral  v.  Love, 
23  Beay.  499,  506. 

<  In  re  Vest  Ram  Charities,  2 
T)o  Gt.  &  Sm.  218 ;  Ex  parte  The 
Incumbent  of  Brompton,  5  De 
a.  &  Sm.  626  ;  In  re  The  Lam- 
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CHAPTER  VII. 


THE  POWERS  AND  DUTIES  OF  TRUSTEES  IN  THE  MA- 
NAGEMENT AND  ADMINISTRATION  OF  THE  TROPERTT 
OF  CHARITIES^  AND  THE  EXTENT  OF  REMEDY  AGAINST 
THE  TRUSTEES  AND  OTHERS  IN  CASES  OF  BREACHES 
OF   TRUST    COMMITTED    BY    THE    TRUSTEES. 


SECTION  I. 

Ab  to  the  Pouters  and  Duties  of  Tbustses  n  the  Mavage- 
MSHT  Aim  Adicinisteatiok  of  the  Feofebtt  of  Chabities. 


1.  IVufiees  mtut  ad  according 

to  irttst  or  acheme. 

2.  To  wkom  trustees  must  apply 

t»  eases  of  difficult  if . 

3.  Application    to    Board  for 

advice. 

4.  Application  to  ParUameni. 

5.  Accounts  to  he  kept  hy  trus- 

tees of  charities  and  trans- 
mitted to  Board. 

6.  Court  does  not  interfere  with 

discretionary  potoer  of  trus- 
tees not  acting  corruptly. 

7.  But  tke  trustees  must  exer- 

cise such  discretion, 

8.  Ckmrt  may  correct  decision  of 

trustees    where    they   give 
reasons. 

9.  Questions  as  to  alienation  or 

leases  of  trust  property. 

10.  Alienation  by  the  order  of 

the  Court  of  Chancery. 


11.  But  good  case  must  be  made 

out  for  it. 

12.  Power  of  the  Court  to  alien 

under  its  general  jurisdic- 
tion and  under  Sir  Samuel 
Bomilly*s  Act,  without 
sanction  of  Commissioners. 

13.  Thistees  may  alien,  when. 

14.  Onus  thrown  on  purchaser  or 

lessee  to  show  transaction 
was  for  the  benefit  of  the 
charity,  when. 

15.  Sale  of  charity  property  by 

trustees  alone  not  safe  even 
under  the  old  law. 

16.  When  sale  set  aside,  allowance 

made  for  improvements. 

17.  Whether  charity  corporation 

can  sell  lands,  qtuere. 

18.  Power  to  sell,    when  pre- 

sumed. 

19.  Trustees  enabled  to  seUunder 

o2 
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Chap.  VII, 
Seet.l. 


the  LandM  Clauses  Consoli- 
dation Act. 

20.  Alienation  of  patronage. 

21.  Where  the  jus  patronatus  is 

incident  to  a  manor, 

22.  Effect  of  attainder  of  patron. 

23.  What  is  to  he  done  with  ad- 

votoson  given  to  a  charitg. 

24.  Lease  hg  trustees  in  pursu- 

ance of  trust  or  scheme^ 
valid. 

25.  Lease  of  charitg   lands  set 

aside  on  the  ground  of  in- 
adequate consideration. 

26.  A  direction  hg  the  founder 

that  rents  are  not  to  he 
raised^  not  hinding. 

27.  Founder's  intention  as  to  du- 

ration of  lease  hinding. 

28.  Covenant  for  renewal  hegond 

prescribed  term^  invalid. 

29.  Long  leases  of  charitg  pro- 

perig  set  asidcy  when. 

30.  Power  of  leasing  in  general 

terms  will  not  ahsoloe  par- 
ties from  exercising  discre- 
tion. 

31.  Lease  with  a  covenant  for 

perpetual  renewal. 

32.  Orantqfareversionargterm. 

33.  Hushandrg     and      huilding 

leases^  hegond  whcU  term 
ohjectionahle. 

34.  Lease  for  lives  or  for  terms 

determinable  on  lives. 

35.  Trustees  having  potcer  to  lease 

generaUg  mag  take  fines  or 
reserve  rents. 

36.  Long  leases  authorized  hg  the 

Court  when  beneficial. 
87.  Trustees  cannot  grant  leases 
for  their  own  hen^t. 


38.  Leases  void  hg  the  disabUttg 

statutes,  when. 

39.  Board  mag  authorize  leases, 

etc.,  notwithstandimg  the 
disabling  Acts. 

40.  Accounts  directed  on  setUng 

aside  leases. 

41.  Allowance  for  permanent  im- 

provements on  setting  aside 
lease,  when  made. 

42.  Lease  set  aside  in  toto  viih- 

out  leaving  covenants  in 
force  against  trustees. 

43.  Compensation  hg  Trustees  for 

a  lease  at  an  undervalue. 
4Ai.  Under-lessee  not  disturbed  if 
under-lease  he  beneficial  to 
charitg, 

45.  Court  will  have  regard  to 

outlag  of  old  tenant,  but 
will  not  refkse  a  higher  rent 
from  another. 

46.  Board  mag  sanction  building 

leases,  working  mines,  re- 
pairs, improvements,  etc. 

47.  Board  mag  authorize  appli- 

cation of  charitg  finds  or 
the  raising  of  money  on 
mortgage  for  these  purposes. 

48.  Sinking  find  to  he  provided 

for  paging  off  mortgages. 

49.  Board  mag  authorize  moneg 

to  he  raised  for  improve- 
ments. 

60.  Power  of  acting  trustees  to 

grant  leaws  or  tenancies  of 
lands  vet^l^  in  the  qffleial 
trustees  of  charitg  lands. 

61.  Exchange  qf  charitg  lands 

formerlg  required  a  private 
Act. 
52.  Disabling  statutes  applied  to 
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62.  Power  of  majority  of  trustees 
to  effect  a  eale,  exchange, 
partition,  lease,  ^c, 

63.  Mortgages  when  authorized 
bg  trust. 

64  Mortgages  of  charitg  lands 
authorized  by  the  Court  of 
Chancery, 

65.  WTien  authorized  by  the 
Board. 

66.  Restrictions  on  sales,  mort- 
gag^Sj  charges,  or,  leases  of 
charity  estates  by  trustees 
under  18  ^  19  Vict,  c,  124. 

67.  Loans  of  charity  money  on 
mortgage. 

68.  Whether  trustee  of  charity 
property  wUh  power  to 
mortgage  can  become  a 
mortgagee  of  it. 

69.  Accumulations,  how  invested, 

70.  Investments  in  savings-banks, 

71.  Funds  of  Parity  when  in- 
vested in  purchase  of  land, 

72.  Accumulations  will  go  to  cha- 
rity along  with  original 
bequests. 

1.  At  all  times  it  is  the  duty  of  trustees  of  chari- 
ties, as  of  other  trustees,  to  act  in  accordance  with  the 
tmste  of  the  founder,^  or  of  any  order  or  scheme  which 
may  have  been  made  by  the  Court  of  Chancery.  A 
deviation  therefrom  amounts  to  a  breach  of  trust,  the 
consequences  of  which  might,  with  more  or  less  seve- 
rity, be  visited  upon  the  trustees. 

2.  When  therefore  any  diflBculty  arises  either  from 
altered  circumstances  or  otherwise,  so  that  the  inten- 
tion of  the  founder  of  the  charity,  or  of  any  scheme, 

*  See  Attorney  -  General  r,  O.  Mac.  &  G.  843,  as  to  a  tniBtee 
Alford,  2  Sin.  &  Giff.  488,  4  De      concealing  the  charitable  trust. 


eatehattges  hy  eleemosynary 
corporations. 

53.  Exchanges  of  charity  lands 

in  common  fields  allowed 
by  4  &  &  WiU.  IF.  e,  30. 

54.  JBxckanges  under  1^2  Geo. 

IV.  c.  92. 

55.  Upon     the     application    of 

trustees^  Board  may  under 
special  circumstances  autho' 
rize  sale  or  exchange  of 
charily  lands; 

56.  Or  the  sale  or  purchase  of 

rent-charge. 

57.  Commission      to      ascertain 

boundaries  of  charity  lands, 

58.  Poufer  of  Board  to  ascertain 

lands  charged  with  rent- 
eharge  exceeding  £10. 

59.  Partition  of  charity  lands. 

60.  Board  may  authorize  pay* 

ments  for  equality  of  ex- 
change  or  partition. 

61.  Expense  of  exchanges  and 

partitions,  and  determining 
appUealions  of  changes. 


Chap.  VII. 
Sect.  1. 


TruBtpes 
must  net 
according  to 
trust  or 
scheme. 


To  whom 
trustees 
mast  apply 
in  cases  of 
difficultj. 
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o^jVn.  cannot  at  the  present  time  be  literally  carried  out,  it 
—  will  become  the  duty  of  the  trustees,  with  the  sanction 
of  the  Board,  either  to  apply  to  the  Court  of  Chan- 
cery for  a  scheme,  or,  in  cases  coming  within  their  juris- 
diction, to  a  District  Court  of  Bankruptcy,  County 
Court,  or  to  the  Board  itself. 
to'SSSd  fOT '  ^'  Under  the  Charitable  Trusts  Act,  1853,  a  sum- 
adTMM.  mary  and  very  advantageous  mode  of  procedure,  so  as 
to  relieve  the  trustees  and  others  from  all  difficulties  in 
such  cases,  has  been  adopted.  By  this,  trustees  or  other 
persons  having  any  concern  in  the  management  or  ad- 
ministration of  any  charity,  may  apply  to  the  Board 
for  their  opinion,  advice,  or  direction  respecting  such 
charity,  which  may  be  given,  subject  to  any  judicial 
order  or  direction  subsequently  made  or  given  by  a 
competent  court  or  judge ;  and  any  person  acting  on 
such  opinion  or  advice  will  be  indemnified,  ufdess  he 
has  been  guilty  of  any  fraud,  or  wilful  concealment, 
or  misrepresentation,  in  obtaining  such  opinion  or  ad- 


ment. 


^pp|j«j^o»  4.  Sometimes  difficulties  of  such  a  character  arise 
in  the  administration  of  a  charity,  that  the  interposi- 
tion of  Parliament  is  requisite  to  carry  out  such  de- 
viations from  the  intention  of  the  founder  as  the  Court 
of  Chancery  would  not  have  jurisdiction  to  authorize. 
Formerly  in  such  cases  it  was  usual  to  make  an  appli- 
cation to  the  Court  of  Chancery  for  leave  to  apply  to 
Parliament ;  as,  in  the  event  of  a  failure  to  obtain  an 
Act,  the  Court  would  refuse  to  give  the  trustees  the 
expenses  of  the  application  to  Parliament.  See  At- 
torney V.  The  Earl  of  Mamfield,*  where  Lord  Eldon 

>  Sect.  16.  3  2  Bum.  619. 
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saysj  "  I  do  not  recollect  any  case  in  which  the  trus-  ^^^7^- 
tees  of  a  charity  have  been  allowed  the  costs  incurred  — 
in  endeayouring^  without  the  previous  sanction  of  the 
Court,  to  procure  an  Act  of  Parliament  which  did 
not  pass.  In  the  case  of  Dotvmng  College^  the  costs 
of  the  Acts  of  Parliament  were  allowed ;  but  those 
were  Acts,  both  of  which  the  Legislature  thought  pro- 
per to  pass,  and  the  benefit  of  both  of  which  the  Col- 
lege had ;  and  this  Court,  I  think,  could  not  with  any 
propriety  dispute  the  prudence  of  measures,  although 
taken  without  its  authority,  which  the  Legislature 
itself  had  enacted  as  prudent.'^ 

Where  an  Act  of  Parliament  had  provided  for  the 
application  of  the  surplus  funds  of  a  charity,  but  the 
mode  of  application  thereby  pointed  out  had  become 
inexpedient  or  useless,  it  was  held  that  the  Court  had 
jurisdiction,  under  Sir  S.  Romilly's  Act,  to  direct  an 
inquiry  as  to  the  expediency  of  applying  for  another 
Act  of  Parliament  to  authorize  an  application  of  the 
surplus  in  a  different  mode.^ 

Where  however  the  authority  of  Parliament  is  now 
requisite  for  a  new  scheme,*  an  application  should  be 
made  to  the  Charity  Commissioners,  who  have  power 
to  approve  provisionally  of  a  scheme  varying  from  the 
original  endowment,  and  submit  it  to  Parliament. 

5.  The  trustees  or  persons  acting  in  the  adminis- Accounts  to 
tration  of  every  charity,  must,  in  books  to  be  kept  by  truBtees  of 

•^  ,1  ^T_     charitioBMid 

them  for -that  purpose,  regularly  enter  or  cause  to  be  traMmtud 
entered,  fidl  and  true  accounts  of  all  money  received 

■  ife     Shrewsbury    0  ammar  ^  g^  x6  &  17  Vict.  c.  137,  8. 

SrAoo/,lKac.&a.d24;  and  see  64-60;  18  &  19  Vict.  o.  124^ 

AUomey-Oeneraly.C&rporaium  8.43. 
of  Norwich,  12  Jur.  424. 
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CiUP.  VII. 

Sect.  1. 


Court  does 
not  interfere 
with  discre- 
tiouary 
power  of 
trustees 
not  acting 
corruptly. 

But  the 
trustees 
must  exer- 
cise such 
discretion. 


and  paid  on  account  of  such  charity,'^  and  annuallj 
make  out  and  deliver  or  transmit  copies  of  their 
accounts  to  the  C!ommissioners,  at  their  office  in 
London.^ 

6.  Where  trustees  have  a  discretionary  power,  the 
Court  will  not  interfere  unless  they  act  corruptly.^ 

7.  Where  trustees  are  appointed  to  execute  a  trust 
according  to  discretion,  they  are  not  bound  to  state 
reasons  for  any  conclusion  at  which  they  may  arrive  in 
fulfilling  the  duty  imposed  on  them :  their  discretion 
must,  however,  be  exercised  with  an  absence  of  in- 
direct motives,  with  honesty  of  intention,  and  with  a 
fair  consideration  of  the  subject ;  and  the  duty  of  the 
Court  generally  is  to  see  that  the  discretion  of  the  trus- 
tees has  been  thus  exercised,  and  not  to  deal  with  the 
accuracy  of  the  conchision  at  which  they  may  have 
arrived.  Thus,  where  trustees  of  a  charity  were  to 
select,  out  of  certain  parishes  named,  a  lad  to  be  brought 
up  as  a  minister  of  the  Church  of  England,  his  parents 
not  being  able  to  educate  him  for  that  situation ;  and 
in  the  event  of  no  suitable  candidate  being  found  in 
the  specified  parishes,  then  to  select  a  lad  from  any 
other  parish.  On  a  vacancy  occurring,  the  trustees 
chose  a  lad  not  of  the  specified  parishes,  and  declared 
the  election  without  stating  any  reasons  for  their 
choice.  On  a  petition  presented  to  set  aside  this 
election,  and  to  obtain  a  decree  that  the  trustees  ought 


1  16&17  Vict.  c.  137,  8.  61. 

2  18  &  19  Vict.  0.  124,  8.  44i 
45. 

'  Attorney  •  General  v.  Go- 
vemars  of  Harroto  School,  2  Ves, 
551 ;  see  also  Waldo  r.  Cayley, 


16  Ves.  206  j  Horde  v.  Earl  of 
Suffolk,  2  My.  &  K.  59 ;  Powers- 
court  V.  Powerscourtf  1  MoU. 
616 ;  Attorney- Oeneral  v.  Gtu- 
Jcell,  9  L.  J.  Ch.  188. 
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to  have  elected  a  lad  of  one  of  the  specified  parishes,  ^^j  Y^' 
it  was  held  that  the  trustees  were  right  in  abstaining  — 
from  the  statement  of  any  reasons  for  the  selection 
they  had  made,  and  that,  in  the  absence  of  any  proof 
that  they  had  exercised  their  discretion  otherwise  than 
fairly  and  honestly,  the  Court  had  no  jurisdiction  to 
interfere  on  the  question  of  the  correctness  of  their 
decision.  The  petition  was  dismissed  accordingly,  the 
petitioners  pajring  their  own  costs,  and  the  costs  of 
the  trustees  being  paid  out  of  the  funds  of  the  charity.^ 

8.  If,  however,  in  such  cases,  trustees  think  fit  to  court  may 

'  -^  ,  '  correct 

state  a  reason  for  their  conclusion,  the  Court  may  deciaion  of 

'  ''    trustees 

consider  the  validity  of  the  reason  thus  stated :  and  ^^y^^^^  ^^''y 

*  '  giTC  reasons. 

if  it  sees  that  the  reason  does  not  justify  the  decision, 
it  may  correct  the  decision  accordingly.^ 

9.  With  regard  to  the  management  of  charity  estates,  Queationa 
important  questions  often  arise,  how  far  alienations  or  {ion  or 
leases  by  the  trustees  will  be  upheld,  or  set  aside  by  eharitv 
the  Court  of  Chancery. 

10.  There  is  no  positive  law  which  says  that  in  no  i^^'^"5g^''of 
instance  shall  there  be  an  absolute  alienation  of  pro-  c^nce"  v  ""^ 
perty  belonging  to  a  charity.     It  will,  if  beneficial  to 

the  charity,  be  ordered  by  the  Cojort.  Thus,  a  house 
near  Lewes  in  Sussex,  the  property  of  a  charity, 
which  had  formerly  produced  a  large  income  by  be- 
ing let  in  apartments,  having  fallen  into  a  state  of 
dilapidation,  which  rendered  it  unproductive,  and  the 
charity  having  no  funds  to  rebuild  it,  but  the  mate- 
rials and  site  being  of  considerable  value,  an  informa- 
tion was  filed ;  and  the  Master  having  reported  that 

»  Be  Beloved   WUkesU   Cha-  »  lb.  448. 

rtfy,  3  Mac.  &  Gord.  440. 

o  3 


298  ALIENATION   OF 

chaf.  VII.  it  would  be  for  the  advantage  of  the  charity  to  sell  the 
— ^  house,  Sir  W.  Grant,  M.R.,  directed  a  sale  on  the 
authority  of  a  decree  by  Sir  Thomas  Clarke,  or  Sir 
Thomas  Sewell,  cited  by  Mr.  Hollist.^  In  the  case  of 
Attorney-General  v.  The  Archbishop  of  Yark,^  part  of 
the  property  of  a  foundation  school  consisted  of  an  ad- 
vowson  producing  no  income.  It  was  held  by  Sir  John 
Romilly,  M.R.,  that  if  the  parish  were  within  a  reason- 
able distance  and  the  duties  of  it  light,  the  living 
might  be  properly  held  by  the  master  or  usher ;  but 
that  not  being  the  case,  the  advowson  was  ordered  to 
be  sold  for  the  benefit  of  the  school. 

So  the  Court,  when  it  appeared  beneficial,  autho- 
rized the  sale  of  a  school  in  the  middle  of  a  town,  and 
the  purchase  of  another  place  in  the  neighbouring 
county  for  that  purpose.^ 
Bat  good  11.  But  alienation  will  not  usually  be  directed  by 

SSe°I>ut  the  Court  unless  a  good  case  be  made  out  for  it.* 
Power  of  the  12.  The  Court  of  Chancery  has  power  to  alien  cha- 
auS^Mder  Hty  property  under  its  general  jurisdiction  upon  an 
^fdi^^n  information,  as  incident  to  the  administration  of  a 
siif Samuel  charity  estate,  and  also  under  Sir  Samuel  Bomilly's 
Aotwi^oat  Act  (52  Geo.  III.  c.  101),  without  the  sanction  of  the 
cS!ii^?-°  Charity  Commissioners,  under  16  &  17  Vict.  c.  137, 
ss.  24,  26,  and  such  a  title  can  be  forced  upon  a  pur- 
chaser.^ 

>  Anon.,  cited  2  Swanst.  300,  *  Attorney- General  v.  Buller^ 
802  ;  see  alao  Attorney- General  Jac.  412 ;  Attorney-General  y. 
▼.  Warren,  2  Swanst.  291;  In  The  Mayor  of  Neioarkiipon' 
re  Parkas  Charity,  12  Sim.  829.  Trent,  1  Hare  395. 

3  17  Beav.  496.  •  ReAshtan  Charify,  22  Bear. 

>  Be  CoUion'e  Eospiiol,  27  288;  and  W)»  In  re  The  North 
Beav.  1&  Shield*  Old  MeeHng-honee^  7  W. 
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18.  And  since/if  contrary  to  law,  the  Court  could  ^^^j^^- 
not  authorize  alienation,  as  it  would  be  under  its  au-  «.  r— 
thonty  as  invalid  as  without  it,  it  conclusively  follows  JJg^"^*"* 
that,  even  in  the  absence  of  an  express  power  of  sale^ 
alienation  not  improvident,  but  beneficial  to  the  cha- 
rity and  conformable  to  the  rule  that  ought  to  guide 
the  trustees,  might  be  good.^ 

14.  But  wherever  the  property  of  a  charity  is  either  onu«  thrown 
ahenated  absolutely,  or  for  a  long  term  of  years  tan-  JJovSSJ!^ 
tamoant  to  absolute  alienation,  or  for  a  term  of  years  J^Jf^''" 
or  lives,  especially  if  such  mode  of  dealing  with  the  JjJ^*^. 
property,   considering  its  nature,  position,  and  cir-^***"- 
curastances,  is  unusual,  it  will  throw  upon  the  persons 
dealing  with  the  trustees  the  onus  of  proving  that  the 
transaction  was  fair  and  provident,  and  beneficial  to 
the  charity ;  and  on  their  failing  to  do  so,  the  transac- 
tion will  be  set  aside.     For  an  instance  that  where 
charity  property  is  absolutely  alienated,  the  purchaser 
must  show  that  alienation  may  be  for  the  benefit  of 
the  charity,  Atiomey-General  v.  Brettingham,^  may  be 
dted.     There  trustees,  in  April,  1725,  alienated  ten 
acres  of  charity  land  in  consideration  of  £55  and  a  fixed 
rent  of  £6,  from  which  was  to  be. deducted  9«.  7rf., 
being  the  yearly  rent  due  to  the  lord  of  the  manor. 
Upon  an  information  filed  in  1835,  stating  the  annual 
value  of  the  property  to  be  £100  a  year,  it  was  held 
by  Lord   Langdale,  M.B.,  that  those  claiming   the 

Eu  641  (V.  C.  K.) ;  Re  The  Over-      Island  Female  Charily  School,  3 
f  o/Eceleeall,  16  Beav.  297  j       J.  &  L.  171. 


In  re  Parkas  Charity^  12  Sim,  *  AUomey-Oeneral  Y,Wdrren, 

329 ;  snd  tee  note,  14  Beay.  120.  2  Swanst.  302  ;  Attorney  Oe- 
Sed  vide  Re  Lyfor^e  Charity^  neral  v.  South  Sea  Company^  4 
16  BesT.  297  n. ;  In  re  The  Suir      Bear.  453. 

«  3  Beav.  9L 


old  law. 
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cha».  yiL  benefit  of  the  alienation  not  having  shown  that  it  was 

Sect.  1,  ,  ,  ^  ^    '^ 

—  beneficial  to  the  charity,  it  was  invalid.^ 
^jp^f^j  15.  Even  under  the  old  law,  a  sale  of  charity  pro- 
afone^Uit**  P^rty  by  trustees  alone  was  safe  neither  for  the  trus- 
Sider7he  *^®s  uor  the  purchaser.  Lord  Brougham,  indeed,  in 
Attoimey -General  v.  Hungerford^  went  so  far  as  to 
say  that  he  would  even  put  a  case,  where  he  conceived 
trustees  could  not  do  their  duty  to  the  charity  if  they 
did  not  alienate  part  of  the  land :  supposing  there 
was  a  small  piece  of  land,  a  corner  of  land,  or  an  out- 
lying estate,  property  of  the  charity,  and  for  which 
there  could  be  got,  as  the  price  for  the  sale  of  it,  on 
account  of  its  peculiar  situation,  so  large  a  sum  of 
money  as  to  put  the  charity  in  possession  say  of 
£1000,  though  the  whole  of  the  rents  and  profits  of 
that  land,  let  in  the  ordinary  manner,  might  never 
exceed  £\  a  year  or  10*.  a  year,  it  would  be  perfect 
madness  in  the  trustees  of  the  charity,  as  well  as  in 
an  individual,  not  to  obtain  that  sum  and  sell  the 
land  for  the  £1000.  In  all  these  cases  much  de- 
pended upon  the  circumstances;  and  the  question 
was,  whether  or  not  there  had  been  a  provident  or  an 
improvident  management  of  the  charitable  fund  ?  If 
the  management  had  been  such  as  he  had  descril)ed — 
provident,  then  that  was  justifiable  :  he  went  further, 
and  stated  that  in  the  case  he  supposed,  the  trustees 
would  have  been  guilty  of  an  abuse  of  trust  if  they 
had  hesitated  to  part  with  the  land  upon  those  terms ; 
and  that  an  information  at  the  suit  of  his  Majesty's 

'  See   also  Attorney- General       Oxford^  18  Jur.  363. 
V.  Kerr^  2  BeaT,  420 ;  Attorney-  «  2  0.  &  F.  874 ;  8 Bligh  N.S. 

General  t.    Magdalen    College^       437. 
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Attorney-General,  or  of  any  relator,  might  well  have  ^g^  Y^- 
heen  maintained  against  them  to  compel  them  to  do  — 
that  which  was  for  the  real  benefit  of  the  charity. 
With  reference  to  these  observations,  Lord  St.  Leon- 
ard's has  remarked, "  that  they  were  not  necessary  for 
the  decision  of  the  case  before  the  House,  and  it 
wonld  be  unsafe  to  act  upon  them ;  no  prudent  trus- 
tees of  a  charity  would  venture  to  sell,  and  of  course 
no  prudent  purchaser  would  accept  a  conveyance  from 
them.  The  power  of  the  Court  depends  upon  a  dif- 
ferent principle/^  ^ 

16.  When  a  sale  of  charity  estate  is  set  aside,  the  when  sale 

set  Aflidd 

Court  will  allow  for  permanent  improvements  e»cept  allowance 
in  cases  where  no  account  is  taken  of  back  rents  and  provementa. 
profits.* 

17.  It  seems  to  be  doubtful  whether  a  charity  cor-  wTiether 
poration  can  sell  land  without  statutory  authority.^      ^retion^^M 

18.  Where  the  origin  of  a  charity  does  not  appear,  quare. 
and  a  sale  has  taken  place  at  a  very  distant  date,  and  feuTwh^re 
has  since  been  acquiesced  in,  those  facts  may  afford  p'®«^*®<^- 
ground  to  presume  that  there  was  originally  power  to 

sell.  Such  a  presumption,  where  circumstances  war- 
rant it,  may  reasonably  be  made  in  favour  of  long  en- 
joyment.* 

19.  Trustees  or  feoffees  in  trust  for  charitable  pur-  Tmatee. 

'  Sugd.  Law  of  Prop.  535 ;  dalen  CoUege^  Oxford^  18  Beav. 

•ee  Corporation  of  Neioceuftle  r.  223.     See  post,  p.  313. 

AHometf'Oeneral^  12  C.   &  F.  *  Governorg  of  8L  Thomas's 

410,  5  Bear.  307  j  Attorney- Oe-  Hospital  v.  Charing  Cross  Bail- 

neral  y.  Kerr,  2  Bear.  420 ;  At-  way,  IJ.  &  H.  400. 

tomey-General  v.  JBrettingham^  *  Per  Lord    Craii worth,    C, 

3  Bear.   91 ;  At4orney- General  in  President  of  the  College  of  St. 

V.  Corporation  of  Newark-upon*  Mary  Magdalen,  Oaford,  v.  Ji" 

Trent,  1  Hare  395,  tomey- General,  6  H.   Lo.  Ca. 

*  Attorney' General  r.  Mag-  205. 
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okap.tii.  poses  have  power  given  to  them  under  the  Lands 
— ^      Clauses  Consolidation  Act^  to  sell  and  convey  or  re- 

eiiAbled  to 

mu  under    lease  lauds. 

the  Laqui  

SuSSoS^""      Wlicre  land  taken  by  a  railway  company  is  part  of 
^^^'  a  charity  estate,  and  an  application  is  made  to  the 

Court  to  have  part  of  the  money  paid  into  Court  ap- 
plied, under  the  provisions  of  the  69th  section  of  the 
Lands  Clauses  Consolidation  Act,  in  the  redemption 
of  the  land  tax,  the  petition  must  be  entitled  "  In 
the  matter  of  52  Geo.  III.  c.  101,'^  and  must  have 
the  fiat  of  the  Attorney-General  and  be  signed  by 
two  individual  petitioners,  and  not  by  a  corporation 
and  «tn  individual.^ 

And  object  such  an  application  being  considered 
as  a  re-investment,  the  costs  of  it  are  chargeable  on 
the  railway  company  under  the  80th  section  of  the 
Lands  Clauses  Consolidation  Act.' 
jUienaUon        20.  The  right  of  patrouagc  of  a  school  is  capable  of 
•<••  alienation.    Therefore  where  a  grammar  school  was 

founded  and  endowed  by  virtue  of  letters-patent  in 
the  reign  of  Philip  and  Mary,  which  ordained  that 
the  school  should  be  altogether  in  the  patronage  and 
disposition  of  the  founder  and  his  heirs,  by  whom  the 
schoolmasters  and  guardians  should  be  nominated  for 
ever,  it  was  held  by  the  Court  of  King^s  Bench,  on  a  case 
sent  for  their  opinion  by  the  Court  of  Chancery,  that 
such  right  of  nomination  might  lawfully  be  alienated.^ 

^  8  &  9  Vict.  c.  18,  8.  7.  Chethuni  College,  19  Beav.  995; 

'  Inre  The  London,  Brighton,  In  re  St.  Giles  Volunteer  Cdrps, 

<Md  South  Coast  Railway  Com-  25  Beav.  813. 
pany,  18  Beav.  608.     But  this  »  lb. 

oase  is  overruled  so  far  as  it  do-  *  Attorney-  General  t.    The 

cided  that  the  petition  must  be  Master  of  Brentwood  School^  3 

sanctioned  by  the  Charity  Ck)m-  B.  &  Ad.  59. 
missionem*  oertificate.   See  In  re 
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So  likewise  in  the  recent  case  of  The  Attomey-Ge-  cha».  vu. 

^  Sect.  1. 

neral  v.  Boucherett/^  a  testator,  in  1630,  bequeathed  — 
a  sum  to  Sir  E.  Aschough,  upon  trust  to  lay  it  out 
in  lands  for  the  endowment  of  a  school,  and  he  ap- 
pointed that  Sir  E.  Aschough  and  his  heirs  ^'  should 
be  feoffees  in  trust  and  patrons  and  protectors  of  the 
said  school  for  the  electing  a  fit  and  sufficient  schooL 
master/'  It  was  held  by  Sir  J.  Romilly,  M.B.,  that 
the  right  of  patronage  was  alienable.  '*  I  am  of  opi- 
nion/' said  his  Honour,  *'  that  the  case  of  The  Attor- 
ney-General  v.  The  Master  of  Brentwood  School  *  go- 
verns this  case,  and  that  the  right  of  patronage  is 
quite  as  much  within  the  power  of  alienation  as  it  was 
in  that  (^ase,  and  that  no  distinction  arises  from  the 
fact  that  the  property  here  is  given  in  trust,  and  that 
the  feoffees  take  it  in  trust  for  the  purposes  of  a  school, 
and  that  they  are  to  be  ^  the  patrons  and  protectors  of 
the  school.'  That  gives  them  the  power  of  appoint- 
ment  in  the  first  instance,  and  it  is  impossible  to  say 
that  it  is  more  a  trust  in  one  case  than  in  another.  If 
the  power  is  given,  as  it  was  in  the  case  of  Brentwood 
school,  directly  to  appoint  the  schoolmaster,  it  is  still 
a  trust  to  be  performed,  for  it  is  clear  that  the  patron 
could  not  appoint  a  person  manifestly  unfit,  as,  for 
instance,  a  person  of  unsound  mind  or  an  infant;  he 
must  appoint  a  person  who  is  fit  and  proper  for  the 
purpose  of  carrying  on  the  school,  and  to  that  extent, 
and  no  further,  it  is  a  trust  in  every  such  case.'' 

21.  Where  the  owner  of  a  manor  has,  as  incident  wh«rethe 
to  it,  the  right  of  patronage  in  appointing  the  master  o^uinci. 
and  almspeople  of  a  hospital,  he  may  alien  the  jus  pa- 

1  25  Bear.  116.  '  i  Mj.  &  K  882;  3  B.  &  Ad.  69. 
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Chap.  VII.  tronaiia  without  parting  with  the  manor.  So  likewise. 

Sect.  1.  X  o 

—      if  the  lord  could  alien  ^e  jus  •pair  onatus-wiihovA,  the 
manor^  he  could  alien  the  manor  without  parting  with 
thejK^  patronatus} 
B|^  of  22.  Where  rights  of  patronage,  such  as  the  right 

p»^n-        of  appointing  the  almspeople,  the  master  and  teacher 
of  a  hospital,  and  of  visiting  the  charity,  is  incident 
to  a  manor,  upon  the  attainder  of  the  lord  of  the  ma- 
nor these  rights  of  appointment  and  visitation  become 
vested  in  the  crown,  and  not  extinguished  or  merged 
by  escheat.* 
b^neirith      ^^'  W^®^^  ^^  advowsou  is  givcu  to  a  charity,  it 
"vViTto!     seems  that  the  Court  of  Chancery  would  not  allow 
charity.       tjjg  trustccs  to  prcscut  without  making  such  profit  of 

the  presentation  as  is  allowed  by  law.' 
SSIteM^in        ^^'  ^  ^^^^  granted  by  the  trustees  of  charity  lands 
t^t^?*^  °^  ^^  pursuance  of  express  trusts,  or  of  a  scheme  of  the 
scheme        Court  of  Chauccry  ^  of  the  Board,  will,  if  for  ade- 
quate consideration,  be  valid.* 
Lease  of  25.  A  Icasc  of  a  charitv  estate  ought  to  be  made  for 

chan^  lands  ,  .     *  , 

Se  ^nnT  *^  adcqustc  consideration,  for  it  may  be  set  aside  on  the 
of  inade-      mere  ground  of  undervalue  of  the  rent  reserved  :^  but 

(j^uate  con-  »  ' 

sideration.    {^  must  bc  au  Undervalue  satisfactorily  proved,  and 
considerable  in  amount.     It  is  not  enough  to  show 

*  Attorney '  General  Y,Ewelme  43;  Wright  v.  Newport- Pond 
Hospital,  17  Beav.  366,  384.  School,  Duke  46  ;  Eltham  Pa- 

2  lb,  366,  381.  m*  v.  Warre^n,  Duke  67  ;  AU 

'  Attorney-General  v.  Ward^  tomey-General  y.  Lord  Gower, 

7  L.  J.  Ch.  115,  119.  9  Mod.  224, 229  ;  East  T,Ryal, 

<  18  &  19  Vict.  c.  124,  B.  39.  2  P.  Wms.  284 ;  Attomey-Ge^ 

*  CroucherY,  Citizens  qf  Wor-  neral  v.  Dixie,  13  Ve«.  519 ;  At- 
cesier,  Duke  33  ;  Rowe  v.  Alms-  tomey- General  v.  Magwood,  18 
men   of   Tavistock,    Duke   42  j  Ves.  815. 

Poor  qf  Tetvel  v.  Sutton,  Duke 
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that  a  little  more  might  have  been  got  for  the  estate  ^^JJ^^^' 
than  has  been  actually  reserved ;  still  less  is  it  suffi-  — 
cient  to  infer  the  underletting  from  the  value  of  the 
property  at  some  subsequent  period.^  It  ought  more- 
over to  be  remembered^  that  the  case  of  a  charity  es- 
tate is  one  in  which^  of  all  others^  the  security  of  the 
rent  is  the  first  object  to  be  regarded ;  and  therefore 
in  such  cases  the  inadequacy  of  the  rent  reserved  is 
less  a  badge  of  fraud  than  it  would  be  in  almost  any 
other  instance  :  per  Lord  Eldon^  in  Ex  parte  Skinner y^ 
where  his  Lordship  also  desired  it  might  not  be  con- 
sidered to  be  his  opinion  that  a  tenant  who  had  got  a 
lease  of  a  charity  estate  at  too  low  a  rent  with  refe- 
rence to  the  actual  value,  was  therefore  to  be  turned 
out,  if  it  appeared  that  he  had  himself  acted  fairly  and 
honestly.  The  only  ground  for  so  dealing  with  him 
would  be  some  evidence  or  presumption  of  collusion 
or  corruption  of  motive ;  if,  for  instance,  the  tenant 
happens  to  be  a  relation  of  a  trustee,  that  is  a  circum- 
stance to  create  suspicion. 

26.  The  founder^s  intention,  although   generally  a  direction 
followed,  will  not  be  binding  where  he  directs  that  the  founder  that 

^    _         _        ,  °  1  .       -I      rrii  rente  are  not 

rents  of  the  chanty  estates  are  not  to  be  raised.  Thus,  to  be  nused 

*'  not  binding. 

in  the  case  of  Watson  v.  Hinsworth  Hospital,^  in  the 
constitutions  of  an  hospital  it  was  ordained  that  no 
lease  should  be  made  for  above  twenty-one  years,  and 
the  rent  not  to  be  raised,  nor  above  three  years^  rent 
taken  for  a  fine :  it  was  held  by  Lord  Cowper  that  the 
tenant  ought  not  to  have  a  lease  at  the  same  rent. 

»  Per  Sir  W.  Grant,  M.R.,  in  «  2  Mer.  457. 

Mionuy-Qeneral    v.    Oom,    3  ^  2  Vern.  696. 

Her.  641. 


306  LEASES  OF 

ci^f.  Y^-  "The  constitution,"  he  observed,  *'  was  just  and  cha- 
—      ritable,  that  the  rent  should  not  be  raised  for  the  en- 
couragement of  the  tenant  to  improve  the  estate,  and 
he  ought  to  find  a  benefit  by  it;  and  the  hospital  also 
will  find  an  advantage  in  having  the  rent,  well  secured 
by  an  estate  of  greater  value,  and  constantly  paid ; 
but  the  rule  or  constitution  is  not  to  be  followed  ac- 
cording to  the  letter,  that  no  more  rent  should  be 
taken  than  was  at  first  reserved  :  but  as  times  alter, 
and  the  price  of  provisions  increases,  so  the  rents 
ought  to  be  raised  in  proportion  f  and  he  declared  that 
the  tenant  was  entitled  to  a  beneficial  lease,  but  not 
at  any  certain  rent.^ 
Founder-B        27.  Where  the  founder  gives  a  direction  as  to  the 
to  duration  duratiou  of  leascs,  it  must  be  followed,  even  by  the 
ing.  Court  of  Chancery  itself,  nor  can  it  be  exceeded  save 

by  the  authority  of  an  Act  of  Parliament. 

In  the  case  of  The  Attorney-General  v.  The  Mayor 
of  Rochester,^  it  appeared  that  a  reference  had  been 
granted  by  Sir  John  Leach,  V.C,  to  inquire  whether 
it  would  be  beneficial  to  the  charity  that  the  estates 
should  be  let  for  terms  of  ninety-nine  years  instead  of 
twenty-one,  as  required  by  the  will  of  the  founder. 
Upon  a  petition  to  confirm  the  Master's  report,  who 
had  found  in  the  affirmative.  Sir  A.  Hart,  V.C,  said, 
that  as  an  order  for  reference  to  this  efiect  had  been 
made  by  the  judge  who  preceded  him,  he  should  con- 
firm the  report ;  but  that  he  would  not  take  such  a 
lease  under  the  order  of  any  court  of  equity.     There 

*  See  also  Lydiatt  y.  FoacA,  2  Oeneral  v.    The  ArohbUkop   of 

Vem.  410  ;  Atiornetf-  General  y.  York,  17  Beay.  496. 

The  Matter  of  Cathenne  Ball,  «  2  Sim.  34. 
Cambrid4;ef  Jac.  381 ;  Attorney- 


set 

ten. 
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must  be  an  Act  of  Parliament  to  render  legal  such  a  ca^^vii. 
deviation  from  the  founder's  intention.^  — ^ 

28.  A   body  restrained   by  its  constitution  from  coyenant 

•^  ^  for  renewal 

granting  leases  for  more  than  twenty-one  years  can-  )^^  g^ 
not  any  more   covenant  for  a  renewal  of  the  term  '^^^^^ 
than  originally  grant  a  lease  exceeding  the  prescribed 
limits.* 

29.  Where  however  no  direction  is  siven  as  to  the  Longieaaei 

°  ofehantj 

duration  of  leases^  questions  often  arise  whether  ajj^^'J^i 
lease  is  invalid  in  consequence  of  its  having  been 
granted  for  too  long  a  term.  It  is  in  general  laid 
down  that  when  the  trustees  of  a  charity  grant  a 
lease  of  the  property  for  a  longer  duration  than  is 
ordinarily  consistent  with  its  proper  management^  the 
lease  will  be  set  aside,  unless  the  persons  taking  under 
it  can  show  that  it  was,  under  the  circumstances,  a 
reasonable  transaction.^  In  the  recent  case  of  Attor- 
ney-General V.  Pilgrim,^  a  lease  was  granted  of  charity 
lauds  for  nine  hundred  and  ninety-nine  years,  at  a 
rent  very  little  more  than  had  for  some  time  before 
been  received  for  it,  the  lessee  covenanting  to  lay  out 
£300  in  building  on  the  land.  Upon  an  information, 
alleging  that  the  property  was  now  worth  j£200  a  year, 
Lord  Langdale,  M.R.,  set  the  lease  aside  after  a  hun- 
dred and  fifty  years,  and  made  no  allowance  for  the 
buildings  erected  on  the  land.  This  decision,  on  appeal, 

'  ^e^9^B0  Atlometf'Genendy,  Green^  6  Ves.  452;   Attorney- 

QrijffUk,  13  Yes.  565.  General  y.  Backhouse,  17  Yes. 

^  Udiatt  Y.  Foachj  2  Yem.  283 ;  the  remarks  of  Sir  Thomas 

^\(i',  Taylor  y.Dulfcich  College,  Plumer,    M.B.,     in    Attorney » 

1  P.  Wms.  656  ;  Wateon  v.  The  General  v.   Warren,  2  Swanst. 

Master  of  Hemsworth  Hospital,  291 ;  Attorney-General  v.  Hall, 

14  Yes.  824,  333.  16  Bear.  888. 

5  See    Attorney  -  General    y.  *  12  Beay.  57. 
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Chap.  VII.  was  affirmed  by  Lord  Cottenham.^  who  observed  that 

Sect.  1.  ^  '  .     .     .       ji 

—  it  is  an  established  rule  of  the  Court,  that  it  is  its  duty 
to  maintain  that  leases  of  this  sort,  amounting  to  an 
alienation,  are  prima  facie  at  least  not  to  be  sup- 
ported. 

Where  however  it  appeared  that  a  lease  for  nine 

hundred  and  ninety-nine  years  of  charity  property  at 

a  fixed  rent,  was  free  from  fraud,  and  for  the  benefit 

of  the  charity,  it  was  upheld.' 

Power  of         30.  A  power  of  leasing  in  the  most  general  terms 

tSSrJriii     ^^^^  ^^*  absolve  the  trustees  from  exercising  a  proper 

notabs^ve   discrctiou  in  the  duration  and  terms  of  the  lease. 

parties  from 

SS^iSS     Thus,  where  a  power  was  given  to  trustees  of  charity 
lands  in  a  town  to  demise  for  such  yearly  rents  as  to 
them  should  "  seem  meet  and  expedient"  it  was  held 
not  justify  a  lease  for  five  hundred  years  at  a  fixed  rent 
of  £6;  and  lease  will  be  set  aside,  though  a  large,  ex- 
penditure may  have  been  made  in  rebuilding  and  re- 
pairs on  the  faith  of  the  lease.^ 
Lease  with        31.  A  Icasc  of  charfty  lands  with  a  covenant  for 
fo^7i^tuai  perpetual  renewal  cannot  ordinarily  be  sustained,  at 
""*''  ■      any  rate  for  a  consideration  not  shown  to  be  an  equi- 
valent tor  the  inheritance.*     But  under  particular  cir- 
cumstances,  a  lease  with  a  covenant  for  perpetual  re- 
newal in  Ireland  was  supported.^     Thus,  trustees  of 

»  2  Hall  &  Tw.  186.  18  Ves.  326,  but  a  oorenant  for 

2  Attorney  -  Oeneral    v.     7^  perpetual  renewal  has  been  en- 

South  Sea    Company,  4    BeaY.  forced    against    a    corporation, 

453  ;  see  liowever  the  remarks  of  where  there  was  not  sufficient 

Lord  Cottenham  upon  this  case  evidence  to  show  that  the  pro- 

in  Attorney 'Oeneral  y.  Pilgrim^  pertj  belonged    to  a   charity : 

2  Hall  &  Tw.  188.  Oozna   y.  Aldermen  of  Qran- 

'  Attorney-  General  y.  Davey^  iham,  3  Buss.  261. 

19  BeaY.  521.  »  See    Attorney  -  Oeneral    v. 

*  Attorney-General  y.  Brooke^  Hungerford,  2  C.  &  F.  867. 
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a  charity  estate  in  Ireland,  in  1710,  granted  a  lease  chat.  vii. 

•  ^  7  o  Beet.  1 . 

for  lives^  renewable  for  ever,  at  a  rent  of  JBIOO  a  year,  — 
for  £300  fine,  and  a  fine  of  £25  was  to  be  paid  on 
the  dropping  of  every  life  for  a  renewal.  Lord  Plun- 
kett,C.,  dismissed  an  information  filed  by  the  Attorney- 
General  to  set  aside  the  lease ;  and  upon  an  appeal  to 
the  House  of  Lords  the  decree  was  affirmed,  upon 
the  motion  of  Lord  Brougham.  He  said  that  it  ap- 
peared to  him  that  the  lease  was  granted  upon  an 
adequate  value ;  that  there  is  no  positive  law  or  rule 
of  the  Court  which  says  that  there  shall  be  no  long 
term,  or  even  that  there  shall  be  no  alienation,  if  the 
alienation  is  for  the  benefit  of  the  trust ;  but  with  re- 
gard to  its  being  a  provident  bargain,  at  that  time  in 
Ireland,  the  course  was  to  let  leases  upon  lives,  with 
covenants  for  perpetual  renewal,  on  a  fine  received  at 
each  of  the  renewals,  with  a  certain  rent  besides; 
that  the  trustees  of  the  charity  were  bound  to  do 
what  a  prudent  and  provident  landlord^  with  his  own 
estate,  would  at  that  time  have  done ;  that  no  trustee 
was  bound  to  be  a  prophet :  he  was  bound  to  act  with 
providence  and  foresight  to  a  reasonable  extent^  but 
he  was  not  bound  to  an  absolute  foreknowledge,  which 
no  man  could  have  of  events  that  afterwards  occurred. 
The  complaint  of  abuse  must  not  be  simply  that  he 
has  not  selected  that  mode  by  which  the  lease,  if 
granted  now,  would  be  rendered  most  profitable.  And 
with  respect  to  time^  although  it  was  no  bar  in  the 
case  of  a  charity,  it  was  at  all  events  in  such  a  case 
a  circumstance  which  produced  a  very  powerful  ob- 
stacle not  easily  got  over,  in  the  way  of  any  court  of 
judicature  that  might  set  aside  what  had  stood  so 
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Chap.  VII. 
Beot.  1. 


Onmt  of  a 

reTeruonaiy 

term. 

Haabandrj 
»nd  buiJdiog 
leasees  be- 
yond what 
tomob- 

ble. 


Lease  for 
lives  or  for 
term  deter- 
minable on 
lives. 


Tmstees 
having 

Kwerto 
«e  gene- 
rally, may 
take  fines  or 
reserye 
rents. 


long^  and  might  have  been  made  the  subject  of  so 
many  arrangements.^ 

32.  The  grant  of  a  reversionary  term  was  always, 
it  seems^  objectionable.* 

33.  As  a  husbandry  or  farm  lease  is  not  usually 
granted  for  more  than  twenty-one  years,  a  longer 
lease,  as  for  ninety-nine  years,  would  primd  facte  be 
set  aside,  as  ordinarily  it  is  not  a  reasonable  transac- 
tion;^ and  a  building  lease  for  a  longer  term  than 
ninety-nine  years  cannot  stand,  unless  there  be  some 
special  ground  on  which  it  can  be  protected.* 

34.  There  is  however  no  such  principle  that  a  lease 
of  a  charity  estate  for  lives,  or  for  a  long  term  of 
years  determinable  on  lives,  in  existence,  if  for  an 
adequate  consideration,  is  necessarily  a  breach  of 
trust.* 

35.  Where  a  power  is  given  to  the  trustees  of  a 
charity  to  make  leases  generally,  they  have,  it  seems, 
a  power  both  at  law  and  in  equity,  either  to  take 
fines  or  to  reserve  rents,  as  is  most  beneficial  to  the 
charity.* 


1  See  a  C.  8  Bligh  N..  S. 
437  ;  see  also  Attorney- General 
y.  Smithy  2  Yem.  746,  and  the 
remarks  on  that  case,  14  Yes. 
838,  2  Swanst.  308. 

*  Attorney- General  v.  Kerr^  2 
Bea7.  420. 

•  Attorney- General  t.  (hoen^ 
10  Yea.  555 ;  Attorney-General 
T.  Backhouse,  17  Yes.  288,  291 ; 
Attorney-General  v.  Pargeter^  6 
Bear.  150}  Attorney- C^enerQl 
T.  Foori,  6  Bear.  288. 


*  Per  Lord  Langdale,  M.R., 
in  The  Attorney'  General  y. 
Poord,  6  Beav.  290 ;  Attorney- 
General  V.  Owen,  10  Yes.  560  ; 
Attorney- General  v.  Backkouee, 
17  Yes.  291. 

•  See  Attorney  -  C^eneral  r. 
Price,  3  Atk.  110;  Attorney 
General  v.  Cross,  8  Mer.  524 ; 
Attorney-General  r.  Crook,  1 
Keen.  121. 

«  Attorney-  General  y.  The 
Mayor  of  Stamford,  2  Swanst. 
591,  592. 
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36.  The  Court  will,  where  it  appears  to  be  bene-  chap.  vn. 
fidal  to  a  charity,  authorize  leases  for  long  terms.      — ^ 
Thus,  in  the  case  of  In  re  Cross's  Charity,^  upon  an  ap-  f"^^"g^ 
plication  being  made  under  the  Act  to  facilitate  leases  otcbaoowr 
and  sales  of  settled  estates,*  the  trustees  of  a  charity  in  benefloid. 
the  county  of  Lancaster  were  authorized  by  Sir  J. 
Romilly,  M.R.,  to  grant  building  leases  for  six  hun- 
dred years,  such  being  the  custom  of  the  neighbour- 
hood, and  it  appearing  to  be  beneficial  to  the  charity. 

37.  The  trustees  or  governors  of  a  charity  cannot  TnuteM 
grant  a  lease  to  or  in  trust  for  one  of  themselves;^  leases  for 

,  .       1      .  ^      their  own 

nor  insert  in  a  lease  any  stipulation  or  covenant  for  benefit. 
their  own  private  advantage.'* 

38.  In  considering  whether  leases  granted  by  elee-  Leases  rmd 

.  ,.  ,      ,       ,7     ,  ,.  ''  brthedis- 

mosynary  corporations  are  valid,  the  disabling  statutes  abimgsta. 
passed  in  the  reign  of  Queen  Elizabeth  must  be  borne 
in  mind.  In  order  to  prevent  "  long  and  unreason- 
able leases/^  by  statute  13  Eliz.  c.  10,  s.  3,  all  leases, 
gifts,  grants,  feoffments,  or  conveyances,  by  any  mcLster 
and  fellows  of  any  college,  dean  and  chapter  ^  of  any 
cathedral  or  collegiate  church,  master  or  guardian 
of  any  hospital,^  parson,  vicar,  or  any  other  having 

^  27  Be&T.  592.  and  chapter  seised  of  a  rectoiy 

'  19  &  20  Vict.  c.  120.  as  trustees  for  the  support  and 

'  Attom«f'Oener<U  t.  Dixie^  maintenanceofagrammar  school, 

13  Yed.  519, 534 ;  Attontey-Oe"  and  a  covenant  bj  the  dean  and 

•eral  v.  Earl  of  ClarendoHy  17  chapter  to  take  a  perpetual  com- 

Yet.  491,  500.  position  in   lieu  of  tithes,  was 

*  Atiomey-Chneral  v.  Mayor  accordingly    held    void.     Dean 

of  Stamford,    2    Swanst.    692,  a/nd  Chapter  of  York  v.  Middle- 

593;   Attorney^  General  v.  The  burgh,  2  You.  &  Jerv.  196,  and 

Corporation  of  Plymouth^  9  Beav.  see  7  Mo.  258. 

67.  *  By  11  Eliz.  c.  14,  it  is  en- 

'  This  Act  has  been  held  to  be  acted  and  declared  that  these 

applicable  to  the  case  of  a  dean  worda  "  were  intended  and  meant 
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oi|^vn.  any  spiritual  or.  ecclesiastical  living,  of  any  houses^ 
—  lands^  or  other  hereditaments,  other  than  for  a  term 
of  twenty-one  years  or  three  lives,  from  the  time  of 
any  such  lease  or  grant,  whereupon  the  accustotned^ 
yearly  rent  or  more  should  be  reserved  and  payable 
yearly  during  the  term,  should  be  utterly  void. 

The  statute  18  Eliz.  c.  11,  s.  2,^  enacts  that  all 
leases  within  13  Eliz.  c.  10  of  any  hereditaments 
whereof  any  former  lease  is  in  being,  not  being  ex- 
pired, surrendered,  or  ended,  unihin  three  years*  next 
after  the  making  of  any  such  new  lease,  shall  be  void. 

By  14  Eliz.  c.  11,  houses  in  any  city,  borough, 
town  corporate,  or  market  town,  or  the  suburbs  of 
any  of  them,  affected  by  statute  Eliz.  c.  13,  s.  10,  may 
be  let  for  a  term  of  forty  years,*  provided  this  be  not 
the  capital  or  dwelling-houses  of  the  lessors,  nor  have 
ground  to  the  same  belonging  above  the  quantity 
of  ten  acres,  and  provided  that  thereof  no  lease  be 
made  in  reversion,  nor  without  reserving  the  accus- 
tomed yearly  rent  at  the  least,  nor  without  charging 
the  lessee  with  the  reparations.  Absolute  alienation 
of  such  houses  by  way  of  exchange  for  lands  of  as 
good  value  is  also  allowed.^ 

By  statute  18  Eliz.  c.  6,  as  to  leases  by  colleges  in 
the  Universities,  and  those  of  Winchester  and  Eton, 
one-third  of  the  whole  rent  is  required  to  be  reserved 

of  all  hospitals,  Maison  Dieus,  Cro.  Eliz.  874  ;  Doe  d,  Bli^h  T. 

bead-houses,  aud   other   houses  Colman,  1  Bing.  28. 

ordained  for  the  sustentation  and  ^  See  43  Geo.  III.  c.  84. 

relief  of  the  poor."  ■  See  Grumbrdl  v.  Roper^  3  B. 

*  A  demise  in  order  to  be  valid  &  Aid.  711. 

under  this  Act,  must  be  of  lands  ^  See  Bette9woHh  y.  The  Dean 

that  have  been  demised  before.  and   Chapter  of  81,   PauVt^  1 

The  Bishop  of  Hereford  v.  Scortf^  Bro.  P.  C,  240  TomL  ed. 

»  Sects.  17, 19. 
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in  com,  viz.  "in  good  wheat,  after  6*.  8rf.  the  quarter  ^^^^Y^- 
or  under,  and  good  malt  at  5*.  the  quarter  and  under/'      — 

By  89  Eliz.  c.  5,  being  "  An  Act  for  the  erecting  of 
hospitals,  or  colleges  and  workhouses  for  the  poor  " 
(which  was  revived  and  made  perpetual  by  21  James  I., 
c.  1),  it  was  enacted  that  "all  leases,  grants,  convey- 
ances, or  estates  to  be  made  by  any  corporation  to  be 
founded  under  that  Act,  exceeding  the  number  of 
oue-and-twenty  years,  and  that  in  possession,  and 
whereupon  the  accustomable  yearly  rent  or  more,  by 
the  greater  part  of  twenty  years  next  before  the 
making  of  such  lease,  shall  not  be  reserved  and 
yearly  payable,  shall  be  void/'^ 

38.  However,  now  all  leases,  sales,  exchanges,  par-  Bowdmaj 
titions,  and  transactions,  authorized  by  the   Board,  lewcs,  etc., 

notwitli. 

under  the  principal  Act  or  the   Charitable  Trusts  gjn^**»p 
Amendment  Act,  1855,  are  valid  and  effectual,  not-  ^^' 
withstanding  the  before-mentioned  disabling  Acts,  or 
any  disabling  Act  applicable  to  the  charity  the  estates 
whereof  shall  be  the  subject  of  any  such  transac- 
tion.^ 

40.  When  a  charity  lease  is  set  aside,  an  account  Accounts 

-,  .  ,  Ml    IT  i#»  directed  on 

of  the  rents  m  aggravated  cases  will  be  directed  from  setting  uaida 
the  date  of  the  lease,  in  other  cases  from  the  Com- 
missioners^ report,  but  generally  from  the  filing  of  the 
information.  And  a  corresponding  inquiry  as  to  sub- 
stantial improvements  will  be  made  during  the  same 
period.' 

41.  Where  a  lease  has  been  set  aside,  and  there  Allowance 

>  Sect.  2.  19  Beay.  527.  See  n]Bo  AUame^- 
'  18  &  19  Vict.  c.  124,  8.  88.         Oeneral  y.  The  Earl  of  Craven, 

>  AUorneyOeneral  y.  Davey,      21  Beav.  892. 
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^'L^'^i  V^'  tas  been  no  actual  fraud,  an  allowance  will  be  made 

Sect.  1.  ^  '  ^ 

^    —      for  permanent  improvements.^    This  is  done  upon  the 

forperma-  ,  *^  *^     *  * 

"SviSenta  P^i^ciple  that  the  Attorney- General  coming  for  the 
Mide^OTM    assistance  of  equity  must  do  equity.     Where  however 
whennuMia.  ^hc  title  of  the  defendant  is  bad  both  at  law  and  in 
equity,  it  seems  that,  without  the  consent  of  the  At- 
torney-General, no  allowance  will  be  made  for  perma- 
nent improvements.* 
Lease  set         42.  Whcrc  trustccs  of  a  charity  grant  an  improper 
without       lease  of  charity  lands,  in  which  they  covenant  with 
nants  m       thc  Icsscc  for  his  actuol  enjoyment  of  the  demised  pre- 

force  against       .  .  iX  •  •  •!» 

lessors        miscs  dunnff  the  term,  the  Court  m  setting  aside  the 

trustees  of  "  ,         " 

the  charity,  leasc,  wiU  ordcr  the  indenture  of  demise  to  be  can- 
celled in  totOy  and  will  not  leave  the  personal  covenants 
of  the  trustees  in  force  for  the  benefit  of  the  lessee.' 
coniDensa-        4<3.  Whcrc  a  leasc  is  made  by  trustees  at  an  under- 
tnistees  for  valuc.  bv  collusiou  betwceu  them  and  the  lessee,  the 

a  lease  at  an.*'  .  .iii 

undervalue.  Court  lu  Setting  asidc  the  lease  may  direct  compensa- 
tion to  be  made  to  the  charity,  by  the  trustees  as  well 
as  the  lessees.^ 

UMderieesee      44.  Au  undcrlcssee  will  not  in  general  be  disturbed, 

not  dis-  ^  ' 

undirfew     ^Ithough  thc  Original  lease  be  set  aside,  if  the  under- 
to  ^Cit^^*^  lease  appears  to  be  for  the  benefit  of  the  charity.^ 
Court  wiu         45.  The  Court  of  Chancery,  although  it  will  have 

have  regard  ,  /••it* 

to  ouUay  of  duc  regard  to  the  outlay  of  capital  and  improvements 

*  Attorney -General  v.  Baliol  ^  Attorney- General  y,  Morgan, 

College,  Oaford,  9  Mod.  411, 6tli  2  Russ.  306. 

ed. ;  Attorney- OenereU  t.  Oreen,  *  Attorney- General  y.  Mayor 

6  Yes.  452;  Swan  v.  Swan,  8  of  Stamford,   2    Swanst.   592; 

Price  518;  Attorney -Qeneral  t.  Attomey-Qeneral  v.   Dixie,   13 

Kerr,  2  Beav.  420.  Ves.  640. 

'  Attorney-General  v.  Uoyd,  *  Attomey-Qeneral   v.   Back- 

6  Madd.  92.  houee,  17  Yes.  292;  AHamey- 

General  v.  GHffiih,  13  Yes.  581. 
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by  an  old  tenant,  will  not  refuse  a  higher  rent  from  chap.  vii. 

'  °  Sect.  1. 

another.     Therefore  in  a  ease  where  an  old  tenant  ,^, — , 

old  tenant, 

fifom  year  to  year  of  charity  lands  had  by  an  outlay  of  ^iJ^J^""* 
capital  greatly  enhanced  its  value^  and  he  and  another  fjf^^^f "' 
person  were  both  willing  to  take  a  lease  at  a  rent  ex-  ®^^«'- 
ceeding  the  value;  but  the  rent  offered  by  the  old 
tenant  was  the  lowest;  it  was  held  by  Lord  Laugdale^ 
M.B.^  that  the  best  offer  ought  to  be  accepted^  if  the 
exc^s  of  the  rent  offered  by  the  proposed  new  tenant 
exceeded  the  amount  of  compensation  to  which  the 
old  tenant  was  equitably  entitled  on  being  turned  out^ 
and  a  reference  was  under  the  circumstances  directed^ 
to  ascertain  whether  any  and  what  compensation  ought 
to  be  paid  to  the  outgoing  tenant  from  year  to  year, 
fiL>r  his  outlay  of  capital  on  the  charity  lands.^  Upon 
the  same  principle,  in  a  recent  case,*  an  order  hav- 
ing been  made  in  a  suit,  that  the  master  of  a  charity 
should  be  at  liberty  to  let  a  farm  to  the  old  tenant 
for  twenty-one  years,  at  a  rent  of  £800  a  year,  after 
the  lease  had  been  approved  of,  but  before  it  had  been 
executed  by  the  master,  an  offer  was  made  of  an  in- 
creased rent  of  £220 ;  but  the  tenant  in  the  mean- 
while had  laid  out  a  very  large  sum  in  artificial  ma- 
nures for  the  farm.  It  was  held  by  Sir  John  Bomilly, 
M.B.,  that  the  offer  of  so  great  an  increase  of  rent 
could  not  be  refused,  but  the  old  tenant  was  entitled 
to  an  allowance  for  his  outlay. 

46.  If  in  any  case  it  appear  to  the  trustees  or  per-  Board  mny 
sons  for  the  time  beins:  acting  in  the  administration  building   , 

^  .  ,  leasea^  work- 

or   management  of  any  chanty,  or  the   estates  oringmmes, 

*  Jttametf-Oeneral  t.   G^aiiw,  *  Jttomey-Qeneral  v.  Pretty- 

11  BeaT.  63.  f»aii,  19  Beav.  538. 

p2 
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Chap.  VII.  property  thereof,  that  any  part  of  the  charity  lands 
—      or  estates  may  be  beneficially  let,  on  building,  re- 
^"eiS°nu  P*^^"°o>  improving,  or  other  leases,  or  on  leases  for 
•*«•         '  working  any  mine,  or  that  the  digging  for  or  raising- 
of  stone,  clay,  gravel,  or  other  minerals,  or  the  cutting 
of  timber,  would  be  for  the  benefit  of  the  charity,  or 
that  it  would  be  for  the  benefit  of  such  charity  that 
any  new  road  or  street  should  be  formed  or  laid  out^ 
or  any  drains  or  sewers  made  through  any  part  of  the 
charity  estates,  or  that  any  new  building  should  be 
erected,  or  that  any  existing  building  should  be  re- 
paired, altered,  re-built,  or  wholly  removed,  or  that 
any  other  improvements  or  alterations  in  the  state  or 
condition  of  the  lands  or  estates  of  such  charity 
should  be  made,  it  is  lawful  for  such  trustees  or  per- 
sons to  lay  before  the  said  Board  a  statement  and 
proposal  in  relation  to  any  of  the  matters  aforesaid ; 
and  it  is  lawful  for  the  said  Board,  if  they  think 
that  the  leases  or  acts  to  which  the  settlement  and 
proposid  relate  (with  or  without  modifications  or  alter- 
ations), would  be  beneficial  to  the  charity,  to  make 
such  order  under  their  seal  for  and  in  relation  to  the 
granting  of  such  leases,  or  the  doing  of  any  other  such 
acts  as  aforesaid,  and  any  circumstances  connected 
therewith,  as  they  may  think  fit,  although  such  leases 
or  acts  respectively  shall  not  be  authorized  or  permitted 
by  the  trust.^ 
Board  may        47.  And  thc  Said  Board,  by  any  such  order,  may 
the  appiica-  authonzc  the  application  of  any  moneys  or  funds  be- 
'***d**^  th   ^^^S^'^S  ^^  ^^^  charity  for  any  of  the  purposes  or  acts 
rairing  of     aforcsaid,  and,  if  necessary,  mav  authorize  the  trus- 

money  on  '  '  </ '  * 

»  16  &  17  Vict.  e.  187,  b.  21. 
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tees  to  raise  any  sum  of  money  by  mortgage  of  all  or  ^'K^  Y^* 
any  part  of  the  charity  estates.^  7~~ 

48.  But  the  Board  authoriring  ttny  mortgage  to  be  ^^^^^^ 
made   of  any  charity  estate^  shall  make  such  pro-  sinking  fand 
▼inons^  by  the  same  or  any  other  order,  as  to  them  vided  for 

.  .  paying  oflT 

may  seem  necessary  for  directing  the  trustees  of  per-  the  mort. 
tons  administering  the  charity  to  discharge  the  princi- 
pal debt  or  any  part  thereof,  by  such  yearly  or  other 
instalments,  within  thirty  years  from  the  date  of  the 
security,  as  to  the  said  Board  may  seem  fit,  or  to  form 
an  accumulating  or  sinking  fund  out  of  the  income  of 
the  charity,  for  discharging  the  principal  debt  or  any 
portion  thereof  within  the  same  period,  and  shall  give 
directions  as  to  the  investment  and  accumulation  of 
such  fund,  and  the  trustees  for  the  time  being,  or  per- 
sons administering  the  charity,  shall  carry  such  order 
into  effect.'  * 

49.  Subsequently  it  was  enacted  that  the  power  Board  maj 
Tested  in  the  Board  by  the  21st  section  of  '^  The  money  to  b« 
Charitable  Trusts  Act,  1853,''  of  authorizing  the  ap-  improve- 
plication  of  moneys  belonging  to  any  charity,  or  to  be 
raised  on  the  security  of  the  properties  thereof,  to  the 
improvement  of  such  properties,  should  extend  to  au- 
thorize the  application  of  any  like  moneys  to  any  other 
purpose  or  object  which  the  Board  should  consider  to 

be  beneficial  to  the  charity  or  the  estate  or  objects 
thereof,  and  which  should  not  be  inconsistent  with 
the  trust  or  intentions  of  the  foundation.^ 

50.  Provisions  are  made  by  18  &  19  Vict.  c.  124,  Power  of 

acting  trun- 

M6  &  17  Vict.  c.  137,  8.  21.  by  16  &  17  Vict.  c.  187,  a.  21, 

'  18  &  19  Viet.  c.  124,  8.  80,  which  it  repeals, 
mibrtitated  for  the  provisionB  to  >  23  &  24  Vict.  c.  186,  s.  15. 

he  inserted  in  the  mortgage  deed 
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c^.  VII.  8.  16,  with  regard  to  the  granting  of  leases  by  trustees, 

,  : —  where  the  charity  lands  are  vested  in  the  official  trus- 
tees to  grant  n     t      '       t       t         -r  1  I 

leases  or      tcc  01  chantv  lauds.     It  enacts  that  the  acting  trus- 

tenanoiesof  •'  '^ 

iS*th'eLffldi  ^^^  ^^  every  charity,  or  the  majority  of  them,  pro- 
S^H°  °^  vided  that  such  majority  do  not  consist  of  less  than 
lands.  three  persons,  shall  have  at  law  and  in  equity  power 
to  grant  all  such  leases  or  tenancies  of  land  belong- 
ing thereto,  and  vested  in  the  official  trustee  of  charity 
lands,  as  they  would  have  power  to  grant  in  the  due 
administration  of  the  charity  if  the  same  land  were 
legally  vested  in  themselves ;  and  all  covenants,  con- 
ditions, and  remedies  contained  in  or  incident  to  any 
lease  or  tenancy  so  granted,  shall  be  enforceable  by 
and  against  the  trustees  or  persons  acting  in  the  ad- 
ministration of  the  charity  for  the  time  being,  and 
their  alienees  or  assigns,  in  like  manner  as  if  such 
lands  had  been  legally  vested  in  the  trustees  granting 
such  lease  or  tenancy  at  the  time  of  the  execution 
thereof,  and  had  legally  remained  in  or  had  devolved 
to  such  trustees  or  administrators  for  the  time  being, 
their  alienees  or  assigns,  subject  to  the  same  lease  or 
tenancy.^ 
Exchange         51.  A  spccial  Act  of  Parliament  appears  formerly 

ofcharitj  ,        •  '^  n         1  A     «.       . 

lands  to  havc  bccn  necessary  for  the  purpose  of  enectmg  an 

required      exchangc  of  charity  lands.^ 

pnvate  Act.  ,  , 

iHsabUng  52.  Thc  disabling  statutes  applied  to  exchanges  of 
appiied\o  lands  by  the  eleemosynary  corporations  therein  men- 
by^eiM^-    tioned,  but  by  statute  14  Eliz.  c.  Ill,  s.  19,  houses, 

synary  — 


cor- 


poratvmB.  with  somc  exccptious,  were  allowed  to  be  exchanged 
for  lanch  ''  of  as  good  value  and  of  as  great  yearly 
value  at  the  least/^ 

1  18  &  19  Yice.  c.  124,  a.  15.    ^  Attwney-Qeneral y.  Bvller,  Jao.  412. 
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58.  The  statute  4  &  5  WiU.  IV.  c.  30,  for  faciUta-  chap.tii. 
ting  the  exchange  of  lands  lying  in  common-fields,  EiohaTes 
extends  to  ecclesiastical  persons  or  corporations,  and  ^^^^ 
to  trostees  for  charitable  uses.  ST"" 

54.  Power  was  given  by  1  &  2  Geo.  IV.  c.  92,  to^";^«^^ 
effect  the  exchange  of  lands,  tenements,  or  heredita-  ^^^^f  *^j, 
ments,  vested  either  in  individual  trustees  or  any  body  ^^®'i^*  ^ 
politic  or  corporate  for  any  charitable  purpose,  for  other  ^'^  ^^• 
lands,  tenenents,  or  hereditaments.  Under  that  Act, 
application  is  required  to  be  made  to  the  bishop  of  the 
diocese  where  the  charity  property  is  situated,  who  may 
issue  a  commission  to  ascertain  whether  an  exchange 
would  be  beneficial  to  the  charity ;  and  the  commis- 
sioners were  to  certify  matters  to  the  bishop,^  who 
may  lay  the  proceedings  of  the  commissioners  be- 
fore counsel,  and  if  not  satisfied,  issue  a  new  commis- 
sion ;  but  if  satisfied,  he  is  to  signify  his  approbation  by 
signing  and  sealing  two  parts  of  the  bargain  and  sale 
effecting  the  exchange,  which  is  to  be  enrolled  in 
Chancery  six  calendar  months  after  the  date  thereof, 
and  a  transcript  thereof  entered  in  the  registry  of 
his  diocese.^  Certain  notice  is  required  to  be  given 
before  issuing  the  commission.^  Vacancies  of  trus- 
tees are  to  be  filled  up  prior  to  any  application  for 
an  exchange,  unless  where  there  are  six  or  more 
trustees,  and  consent  by  a  certain  number  of  the 
trustees  to  the  exchange  is  made  requisite.^  And 
if  there  are  no  trustees,  the  bishop  may  appoint 
them  in  cases  of  exchange;^  and  exchanges  may 
be  effected  though  trustees  might  be  proprietors  of 

»  Sects.  1,  a.  »  Sect.  5.  •  Sect.  7. 

«  Sect.  4.  *  Sect.  6. 
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^8wt  V^"  the  lands  given  in  exchange^  but  the  bishop  in  such 
—  case  must  appoint  trustees  who  have  no  interest  in 
the  lands.^  Further  provisions  are  made  with  re- 
gard to  eviction  in  the  case  of  defective  titles*  with 
jregard  to  payment  of  expenses  attending  exchanges,* 
and  that  exempt  jurisdictions  are  not  to  affect  the 
proceedings  of  the  diocesan. 

In  a  recent  case,  the  commissioners  appointed  under 
the  statute  1  &  2  Geo.  IV.  c.  92,  and  the  bishop, 
having  found  that  an  exchange  of  lands  would  be 
beneficial,  and  the  same  having  been  effected  accord- 
ing to  the  statute,  it  was  held  that  the  Court  of  Chan- 
cery has  no  power  to  reverse  their  decision,  and  it  is 
immaterial  that  the  bishop  was  himself  one  of  the  trus- 
tees of  the  charity,  the  bishop  having  no  personal  in- 
terest in  the  property.* 
•^itoSon        ^^*  Upon  the  application  to  the  Board  by  the  trus- 
BoSfrnT*   *®^  ^^  persons  acting  in  the  administration  of  any 
SSiSiSSSi.  charity,  representing  to  the  said  Board  that,  under 
u^^rise     *^®  special  circumstances  of  any  land  belonging  to 
SanJeoV    ^^^  charfty,  a  sale  or  exchange  of  such  land  can  be 
^M^       effected  on  such  terms  as  to  increase  the  income  of 
the  charity,  or  would  otherwise  be  advantageous  to 
the  charity,  such  Board  may,  if  they  think  fit,  in- 
quire into  such  circumstances ;  and  if  after  inquiry 
they  are  satisfied  that  the  proposed  sale  or  exchange 
will  be  advantageous  to  the  charity,  may  authorize 
the  sale  or  exchange,  and  give  such  directions  in  re- 

>  Sect.  8.  to  tnutees  for  charitable  uses. 
3  Sect.  9.                                       Shelf.  Seal  Prop.  Stat  412-480, 

>  Sect.  10.    The  statute  4  &  5      Srd  edit 

Will.  lY.  o.  80,  for  exchanging  ^  JUamey-Chneral  r.  The  Bi- 

lands  in  common-fields  extends      9hop  of  WbrceHeTf  9  Hare  828. 
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lation  thereto,  and  for  securing  the  due  investment  of  ^|^^  Y'- 
ihe  money  arising  from  any  such  sale,  or  by  way  of      — 
equality  of  exchange  for  the  benefit  of  the  charity, 
as  they  may  think  fit.^ 

56.  The  Board  has  also  authority,  upon  such  ap-  or  the  Mie 

J '      r  *     or  purcnM« 

plication  as  aforesaid,  to  authorize  the  sale  to  the<>£'<^°^ 

*  '  onarge. 

owners  of  the  lands  charged  therewith  of  any  rent- 
charge,  annuity,  or  other  periodical  payment  charged 
upon  land  and  payable  to  or  for  the  benefit  of  any 
charity,  or  applicable  to  charitable  purposes,  upon 
such  terms  and  conditions  as  they  may  deem  bene- 
ficial to  the  charity,  and  to  give  such  directions  for 
securing  the  due  investment  of  the  money  arising 
from  such  sale  for  the  benefit  of  the  charity,  or  for 
securing  the  due  application  thereof  to  such  charitable 
purposes  as  they  may  think  fit ;  and  in  like  manner 
the  trustees  of  any  charity,  with  the  consent  of  the 
Board,  may  purchase  any  rent-charge  or  other  yearly 
payment  to  which  the  charity  estate  is  or  shall  be 
liable.' 

57.  "Where  charity  lands  have  l)een  occupied  with  commission 

*  *  to  ASoertAin 

other  lands,  and  the  tenant  cannot  ascertain  which  of  *>?«"^"'«* 

.  .      .  ofch»nty 

the  lands  belong  to  the  charity,  a  commission  may  be  ^*"^" 
issued  by  the  Court  of  Chancery  to  ascertain  what 
land  belongs  to  the  charity,  and  what  does  not,  and 
if  that  cannot  be  ascertained  so  as  to  be  restored  spe- 
cifically, land  of  equal  value  must  be  substituted  in 
its  place.^  In  Reresby  v.  Farrer^^  where  a  lease  of 
*  16  &  17  Viet.  c.  187,  s.  24.  o.  80,  to  authorize  the  identify- 
'  Sect.  25.  ing  of  lands  and  other  poeseesions 

'  Attorney- General  y.  FuUer-      of  oertaiu  eoclesiastical  and  ooUe- 
tofs  2  y.  &  B.  263,  266;  At-      giate  corporations. 
ton^' General  ▼.  Botoyer,  5  Ves.  <  2  Vem.  414. 


800.    See  Stat.  2  &  8  WUL  IV. 
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^scrt  Y^'  ^'^^^y  ^^"^^  ^^  ^*  aside  on  account  of  undervalae, 
—      a  commission  was  directed  to  set  out  and  ascertain 
the  charity  lands  from  other  lands  of  the  lessees,  the 
same  lying  intermixed. 
Power  of         58.  Where  there  is  any  uncertainty  as  to  the  spe- 
Mocrtun      cific  part  of  any  lands  out  of  which  any  rent,  annuity, 
charged  witk  or  othcr  periodical  payment,  not  exceeding  the  yearly 
weding  £10.  sum  of  £10,  chargcd  upon  some  part  of  the  same 
lands,  for  the  benefit  of  a  charity,  is  payable,  the 
Board  may,  upon  the  application  of  the  trustees  or 
persons  acting  in  the  administration  of  the  charity, 
and  with  the  consent  of  the  persons  interested  ac- 
cording to  the  aforesaid  definition  of  "  persons  inter- 
ested^^ in  the   same  lands,  to  determine   by  their 
order  the  land  charged  with  such  rent,  annuity,  or 
other  periodical  payment,  which   shall  thenceforth 
stand  charged  with  such  rent,  annuity,  or  periodical 
payment  accordingly,  to  the  exoneration  of  the  resi- 
due of  such  lands  therefrom.^ 
Partition  59.  Thc  Court  of  Chancery  under  its  general  juris- 

lands.         diction  has  power  to  direct  the  partition  of  lands  be- 
longing to  charities. 
Board  may        60.  Thc  Board  may  authorize  the  application  of 

authorize  n       t     ^     t  •  i»» 

i>ayment8     auy  fuuds  belonging  to  any  chanty,  m  payments  for 

o!  exchange  equality  of  exchange  or  partition,  or  in  payment  of 

any  expenses  incident  thereto,  or  may  authorize  the 

trustees  to   raise  any  money  for  such  purposes  by 

mortgage  of  any  land  acquired  on  such  exchange  or 

partition,  or  belonging  to  the  charity.* 

Exp.*n«o»of      61.  The  expenses  incident  to  the  application  for 

ind  p«u!     and  procuring  of  any  such  order  of  exchange  or  parti- 

»  18  &  19  Vict.  c.  124,  p.  38.  '  Sect.  32. 
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tion,  or  order  determining  the  land  charged  with  any  ^^-^  Y'- 
rent,  annnity,  or  periodical  payment,  are  to  be  paid  tion~d 
by  the  trustees  or  administrators  of  the  charity,  or  by  f  ^^^J^^SS*^ 
the  other  parties  to  such  transactions,  or  by  both,  as  otchnrget. 
the  Board  may  direct.^ 

62.  A  majority  of  two-thirds  of  the  trustees  of  any  '^^^l^^lf 
charity  assembled  at  a  meeting  of  their  body  duly  {J*^J^~ 
constituted,  and  having  power  to  determine  on  aiiy  JhlTMe.'par- 
sale,  exchange,  partition,  mortgage,  lease,  or  other  *^^°' ^*"*'' 
disposition  of  any  property  of  the  charity,  have  now 

a  l^al  power,  on  behalf  of  themselves  and  their  co- 
trustees, and  also  of  the  official  trustee  of  charity 
lands,  where  his  concurrence  would  be  otherwise  re- 
quired, to  do,  enter  into,  and  execute  all  such  acts, 
deeds,  contracts,  and  assurances  as  shall  be  requisite 
for  carrying  any  such  sale,  exchange,  partition,  mort- 
gage, lease,  or  disposition  into  l^al  effect,  and  all 
such  acts,  deeds,  contracts,  or  assurances  will  have  the 
same  legal  effect  as  if  the  same  were  respectively 
done,  entered  into,  or  executed  by  all  the  acting 
trustees  for  the  time  being,  and  by  the  said  official 
trustee.^ 

63.  Where  trustees  of  a  charity  are  by  the  terms  Mortgages 
of  the  deed  creating  the  trust  authorized  to  raise  hxm  by  the 
money  by  a  mortgage  of  the  charity  property,  they 

can,  in  a  proper  case,  do  so. 

64.  Mortgages  of  charity  property  may  be  ordered  Mortgage. 
by  the  Court  of  Chancery  for  various  purposes,  as  for  ^^'f?  J'**^*'- 
instance,  for  the  payment  of  costs.  cSSne^^ 

65.  The  Board  has  power,  under  the  2l8t  section  of  when  an- 
the  Charitable  Trusts  Act,  1853,  to  authorize  the  ap-  the  Beard. 

1  18  &  19  Vict.  c.  124,  8.  34.  >  23  &  24  Vict.  c.  136,  e.  16. 
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chaf.  VII.  plication  of  moneys  belonging  to  any  charity,  or,  if 
—  necessary,  to  authorize  the  trustees  to  raise  any  sum 
of  money  by  mortgage  of  all  or  any  part  of  the  charity 
estate  for  effecting  certain  improvements  mentioned 
in  that  section.^  Subsequently  the  power  vested  in 
the  Board  by  that  section  was  extended  to  authorize 
the  application  of  any  like  moneys  to  any  other  pur- 
pose or  object  which  the  Board  may  consider  to  be 
beneficial  to  the  charity,  or  the  estate  or  the  objects 
thereof,  and  which  should  not  be  inconsistent  with 
the  trusts  or  intentions  of  the  foundation ;  but  a  sink- 
ing fund  must  be  provided  for  paying  off  the  mort- 
gage within  thirty  years.* 

The  Board  may  also  authorize  trustees  to  raise 
money  by  mortgage  of  any  land  belonging  to  the 
charity  acquired  in  an  exchange  or  partition,  to  be  ap- 
plied in  payment  for  equality  of  exchange  or  partition, 
or  in  payment  of  the  expenses  incident  thereto.' 

B«rtricfcion«      66.  lu  futurc  brcachcs  of  trust  by  trustees  of  cha- 

OB  sales,  ...,11.*  1    t  1 

mortgitees,    rities  Will  be  in  a  sreat  measure  prevented  by  the 

cDArges,  or  . 

iwMcs  of  sanction  of  the  Board  being  required  to  most  dealings 
SSJtSs^^  with  charity  estates.  It  has  been  enacted  that  "  It 
v^rV^ti*  ®^^^  ^^*  ^  lawful  for  the  trustees,  or  persons  acting 
in  the  administration  of  any  charity,  to  make  or  grant, 
otherwise  than  with  the  express  authority  of  Parlia- 
ment, under  any  Act  already  passed,  or  of  a  Court 
or  Judge  of  competent  jurisdiction,  or  according  to  a 
scheme  legally  established,  or  with  the  approval  of  the 
Board,  any  sale,  mortgage,  or  charge  of  the  charity  es- 
tate, or  any  lease  thereof  in  reversion  after  more  than 
three  years  of  any  existing  term,  or  for  any  term  of 

)  See  ante,  p.  316.         *  Ante,  p.  316,  817.         '  Ante,  p.  822. 
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life^  or  in  consideration  wholly  or  in  part  of  any  fine^  chat.  tii. 
or  for  any  term  of  years  exceeding  twenty-one  years.^      — ^ 

67.  The  Court  of  Chancery  may  authorize  the  loan  ^[^JJ^ 
of  the  funds  of  a  charity  on  a  mortgage.'   Trustees  of  JJJ^^ 
a  charity  may  also  lend  the  trust-moneys  upon  mort- 
gage.' 

68.  The  question  has  been  raised  whether  one  of  whether 
the  trustees  of  a  charity  can  himself  with  propriety  ohantypro- 
become  a  mortgagee  of  the  charity  property.     It  was  power  to 
decided  in  the  aflSrmative  in  the  case  of  The  Attorney'  c«i  become 

*'     » mortgagee 

General  v.  Hardy .^  There  the  trust-deeds  of  certain  ^  »*• 
Wesleyan  Methodist  chapels  contained  powers  of 
raising  money  by  mortgage  for  the  purposes  of  the 
trusts.  It  was  held  by  Lord  Cranworth^  V.C,  that 
any  of  the  trustees  of  the  chapels  might  be  mortgagees 
under  this  power^  and  that^  if  they  were  such  mort- 
gagees^ they  might  exercise  all  the  rights  of  mort- 
gagees, although  in  opposition  to  the  trusts.  His 
Lordship  even  went  so  far  as  to  observe  "  that  the 
money  should  be  advanced  by  one  of  the  trustees  was 
natural  and  quite  proper*^  The  authority  of  this  case 
seems  to  be  at  least  doubtful,  as  it  clearly  falls  within 
the  principle  of  those  decisions,  that  a  person  holding 
a  fiduciary  character  shall  not  be  allowed  to  put  him- 
self in  a  position  where  his  interest  conflicts  with  his 
duty.  Now  in  the  case  before  Lord  Cranworth  it  was 
the  interest  of  the  mortgagee  to  get  as  high  a  return 

1  18  &  19  Yict.  0.  124,  s.  29.  was  for  £50,000  upon  an  estate 

'  This  wBB  done  by  Sir  John  in  Northamptonshire.    Lewinon 

Bomillj,  M.R.,  in  AUamey-Cfe-  Trustees,  505,  Srd  edit. 

neral  r,  OUson,  Ex  parte  Luth-  '  Doe  d.  Graham  t.  Hawhine^ 

imgUm,  ReLoAf  Priof^e  Chanty,  2  Q.  B.  N.  S.  212,  aiUe,  p.  54. 

Julj  21,  1853.     The  mortgage  *  1  Sim.  N.  S.  388. 
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c«^Y''  ^^^  ^^*  money  as  he  possibly  could;  it  was  his  duty 
—  as  trustee  on  behalf  of  the  trust  to  obtain  the  money 
upon  the  easiest  terms  for  the  trust.  In  the  analo- 
gous case  of  Forbes  v.  Ross,^  it  was  held  by  Lord 
Thurlow,  C,  that  trustees  having  power  to  lend  money 
on  personal  security,  could  not  lend  it  to  one  of  them- 
selves, his  Lordship  observing  that  he  proceeded  upon 
this  single  ground,  that  ^^  a  trustee  cannot  bargain  toith 
himself  so  as  to  derive,  through  the  medium  of  the  con- 
tract, any  degree  of  forbearance  or  advantage  whatever 
to  himself  This  principle  is  undoubtedly  sound,  and 
it  appears  to  be  applicable  to  the  case  of  a  mortgage 
of  the  trust  property  to  a  trustee  as  well  as  to  the  case 
of  a  loan  of  the  funds  of  the  trust  to  him. 

Acoumuift-        69.  With  regard  to  the  accumulations  of  charity 

tions,  how  *^  "^ 

inyeated.  funds,  the  trustccs  ought  to  invest  them  in  the  mode 
pointed  out  by  the  instrument  creating  trust,  or  if  it 
is  silent  upon  the  subject,  an  investment  in  the  Three 
per  Cents.  Bank  Annuities  is  that  which  the  Court 
of  Chancery  would  approve  of;  but  by  recent  Acts  of 
Parliament,  the  powers  of  trustees  with  regard  to  in- 
vestments have  been  extended.^ 

investmenu      70.  Morcovcr  the  trustees  or  treasurer  of  any  cha- 
in savings-        .••■i  .,  ...  .  i'«ii 

banks.  ntablc  or  provident  institution  or  society,  or  charitable 
donation  or  bequest  for  the  maintenance,  education, 
or  benefit  of  the  poor  in  Great  Britain  or  Ireland, 
may  invest,  with  the  approval  of  the  Commissioners 
for  the  reduction  of  the  National  Debt,  or  the  Comp- 
troller-General acting  under  them,  and  nnder  such 
regulations  as  shall  be  prescribed  by  them  in  that  re- 

»  2  Cox  113.  k  24  Vict.  c.  88,  Order  Feb.  1, 

>  See  22  &  23  Vict.  c.  35 ;  23      1861 ;  23  k  24  Vict.  c.  145,  s.  25. 
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spect^  the  funds  of  such  institution  or  society,  without 
restriction  as  to  amount/  into  the  funds  of  any 
savings-bank  duly  established.^ 

71.  Sometimes  it  may  be  advisable  that  the  accu- 
mulations or  funds  of  a  charity  should  be  invested  in 
the  purchase  of  lands.  We  have  before  shown  in 
what  cases  this  may  be  done  by  trustees,  or  will  be 
ordered  by  the  Court.* 

72.  Where  there  has  been  a  bequest  to  a  charity  and 
the  same  has  been  unapplied  and  allowed  to  accumu- 
late, the  accumulations  will  go  to  the  charity  along 
with  the  original  bequest.^ 


Chap.  VII. 
Sect.  1. 


Funds  of 
charity  wbpu 
inyested  in 
parchaso  of 
bnd. 


Accumula- 
tions will  go 
to  charity 
alon^  with 
original 
bequest. 


SECTION   II. 

Thx  Extbkt  op  thb  Bshedt  aoainst  Tbustbes  Ain>  Othebs 
nr  Oases  oe  B  beaches  oe  Tbitst  committed  bt  the  Tbus- 

TSB8. 


1.  Nature  of  remedies  upon  a 

breach  of  trust  by  the  trustees 
qf  a  charity. 

2.  Charity  estates  foliowed  in  the 

lands  of  volunteers. 

3.  Purchaser  for  valuable  con- 

sideration with  notice  of 
trusts,  (not  protected  by  Sta- 
tute of  Limitations,)  bound 
by  them. 

4.  Cannot  protect  himself  by  get- 

ting in  the  legal  estate  from 
a  trustee  of  the  charity. 


5.  Notice  after  agreement  if  be- 

fore conveyance  binding. 

6.  Purchaser  for  valuable  con- 

sideration without  notice 
protected; 

7.  And  lessee  without  notice. 

8.  When  consideration  not  valu- 

able under  statute  of  Eliza- 
beth. 

9.  Whether     purchasers    from 

trustees  of  a  chaiity  otherwise 
than  for  land  or  money  are 
now  protected. 


'  Formerly  they  could  only  in- 
Test  £100  per  anntiin,  and  the 
whole  amount  to  be  inrested  was 
not  to  exceed  £300,  excluaiye  of 
interect. 


«  22  &  23  Vict.  c.  63. 

'  See  ante,  p.  100 ;  Vaughan 
V.  FarreTy  2  Ves.  188. 

*  Forbes  v,  Forbes^  18  Beav. 
552. 
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CKkf.  VII.  10.  Drfmoe    of   purthoier   for 

Seot^8.  valuable  eontideraUon  wUh^ 

out  notice  available  Offainst 

legal  at  todl   <u  equitaMe 

etiate. 

11.  PwrefuuerwUhoui  notice  from 

purchaeer  teii/i  notice. 

12.  Pun^aeer  vfith  notice  from 

pw^uuer  toitkofU  notice. 

13.  Pwrchater  of  land    without 

notice  of  rent-cfutrge  in  fa- 
vour of  charity. 

14.  Puirehaaer  of  land  or  rent, 

how  far  liable. 

15.  New  Statute  of  Limitations, 

3  <fe  4  WiU.  IV.  c.  27,  ap- 
plies to  (Aarities.    ■ 

16.  Except  where  there  is  no  person 

to  represent  the  charily. 

17.  Poor  qf  a  parish  considered  a 

doss  of  persons  within  S<ki 
WiU.  IV.  c.  27,  s.  1. 

18.  Statute  qf  Limitations  applies 

to  case  where  improvident 
lease  has  been  granted  hy 
trustees. 

19.  Time  begi^  to  run  from  the 

time  of  a  conveyance  for 
valuable  consideration. 

20.  Time    runs     against  fraud 

from  the  time  of  its  discovery. 

21.  Distinction    between    exprest 

trusti  and  constructive  trusts. 

22.  Mere  charge. 

23.  Charge  coupled  with  a  duty 

an  express  tnut. 

24.  Presumption  of  concurrence 

of  oestai  que  trusts. 


25.  Cestui  que  trusts  not  foUow- 

img  estate  of  Parity  may 
attach  property  into  whicA 
it  hcu  been  wrongfully  con- 
verted. 

26.  No  bar  under  the  old  or  new 

Statute*  qf  Limitations  to 
an  account  against  express 
trustees  of  a  charity. 

27.  Bar  to  accounts  applied  by  the 

Court  on  the  ground  of  m« 
convenience  and  hardship. 

28.  BesuU  ^  the  authorities  as  to 

the  periods  for  whUA.  ac- 
counts will  be  carried  back. 

29.  Misapplication    by    mistake 

only. 

30.  Distinction  between  corpora- 

tions and  individuals. 
81.  Property  qf  corporation,  how 
attached. 

32.  Discretion  exercised  hy  Court 

in  directing  accounts  and 
inquiries  in  diarity  cases. 

33.  Rrference  to  the  Attorney-Ge- 

neral for  a  compromise. 

34.  Compromise  may  be  sanctioned 

by  the  Board. 

35.  Costs  qf  trustees. 

36.  One  trustee  acting  in  rotation 

lield  only  liable. 

37.  Agent  assisting  t»  breadi  of 

trust. 

38.  Person  injured  by  breach  of 

trust  not  indemnified  out  qf 
trust  funds. 


1.  lu  the  event  of  a  breach  of  trust  by  trustees 
of  a  charity,  the  question  arises  what  remedies  the 

These  may 


TSMUireot 
remedies 
upon  » 

trust  by  the  Courts  will  givc  to  the  cestuis  que  trust. 
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be  considered  in  the  following  order: — 1.  The  right  chaf.  vii. 
of  the  cesttds  que  trust  to  follow  the  estate  into  the  _  — -  * 
hands  of  a  stranger  to  whom  it  has  wrongfully  been  chanty. 
conveyed.     2.  The  right  to  follow  and  attach  pro- 
perty into  which  the  trust  estate  has  been  impro- 
perly converted.    3.  The  remedies  against  the  trustees 
personally. 

2.  Where  trustees  convey  a  charity  estate  to  actunty 
volunteer^  whether  he  had  notice  of  the  trusts  or  not^  kmedintiM 
it  is  clear  that  the  estate  may  be  followed  in  his^ 
hands.^ 

3.  If  the  estate  be  aliened  to  a  purchaser  for  va-  : 
luable  consideration  with  notice  of  the  trusts  (un-  oonnder*. 

^  turn  with 

less  he  can  daim  the  protection  of  the  Statute  ofnoHoeor 

.      truato  (not 

Limitations)^  he  will  be  affected   by  the  trusts  in  gj^jj^f**^ 
&vour  of  the  charity  in   the  same  manner  and  toJj™j^^)' 
the  same  extent  as  to  the  persons  from  whom  he  pur-  **»«»• 
chased  the  estate." 

4.  Although  a  purchaser  for  valuable  considera- cumotpro. 
tion^  without  notice  before  the  conveyance^  may  ordi-  hrmuiagin 
narily  protect  himself  by  getting  in  the  legal  estate^  estate  from 
he  cannot  do  so  by  taking  a  conveyance  of  the  legal  the  ohantj. 
estate  from  a  trustee  of  the  charity.' 

5.  Notice  to  a  purchaser  although  after  the  agree-  NoUce  after 
ment  for  the  purchase^  if  before  the  execution  of  the  SfESfow" ' 
conveyance^  will  be  binding  upon  him.*  .  bin^g. 

6.  A  purchaser  for  valuable  consideration,  without  a  pnrahMer 

for  TaluaUe 

notice  of  the  charitable  trust,  is  entitled  to  the  pro-  <»n«tder». 

1  AUomey-General  t.  Flinty  4  988, 

Hare  147.  '  Saunden  ▼.  J)ekew,  2  Tern. 

'  Aitomey-aeneralr.  ChrigfM  2HI, 

HotpUaly  3  My.  &  K.  844 ;  AU  <  InkabUania  of  Woodford  y. 

tome^'General  ▼.  ffall,  16  Be«T,  ^arkkursi^  Duke,  70  (878). 
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notice 
protected; 


cair.  yn.  tection  of  equity.  In  the  Statute  of  Charitable  Uses^ 
tion'^out  ^'^^^  ^  ^  proviso,  "  that  no  person  or  persons  which 
hath  purchased  or  obtained,  or  shall  purchase  or  ob- 
tain, upon  valuable  consideration  of  money  or  land, 
any  estate  or  interest  of,  in,  to,  or  out  of  any  lands^ 
tenements,  rents,  annuities,  hereditaments,  goods,  or 
chattels,  that  have  been  or  shall  be  given,  limited,  or 
appointed,  to  any  charitable  uses,  without  fraud  or 
covin,  having  no  notice  of  the  same  charitable  use^ 
shall  not  be  impeached  by  any  decrees  or  orders  of 
the  Commissioners  for  or  concerning  the  same  his 
estate  or  interest/' 

In  Attorney 'General  y.  Lord  Gower^  it  was  said  by 
Lord  Chancellor  Talbot,  upon  arguing  the  plea  of  a 
purchaser  of  land  for  valuable  consideration,  supposed 
to  belong  to  a  charity,  that  a  charity  is  entitled  to  no 
favour  against  such  a  purchaser ;  that  equal  justice 
was  to  be  done  to  a  charity  and  the  estate  of  every  pri- 
vate man,  and  that  whatever  did  belong  to  a  charity 
ought  to  be  decreed  to  it.  But  that  if  any  man  for  a 
valuable  consideration,  and  without  notice  or  fraud, 
obtained  such  an  estate,  there  was  no  reason  to  take 
it  away.  That  he  sat  there  to  do  justice  to  ail,  and 
not  to  oppress  any  man  for  the  sake  of  a  charity ; 
and  that  to  take  an  estate  out  of  the  hands  of  such  a 
purchaser,  was  just  as  honest  as  to  rob  in  favour  of 
a  charity  \  perhaps  such  a  man  might  be  called  a  good 
man,  but  he  could  never  esteem  him  an  honest  man. 

7.  A  lessee  of  charity  lands  without  notice  is  equally 
entitled  to  protection.  Thus,  in  the  case  of  Attorney • 
General  v.  Hall,^  where  the  question  arose  whether 


And  lessee 

withoat 

notice. 


>  48  Eliz.  c.  4,  s.  6. 

»  2  Eq.  Ca.  Ab.  195,  fol.  16. 


»  16  Beav.  388,  892. 
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lessees  had  notice  that  the  lessors  were  trustees  for  a  chap.  vij. 
charity.  Sir  John  BomiUy,  M.R.,  said: — "If  the  — ' 
lessees  took  this  land  without  any  knowledge  what- 
ever that  the  lessors  had  anything  but  the  absolute 
fee  simple,  and  the  power  of  disposing  of  it  as  they 
thought  fit,  I  should,  as  at  present  advised,  unless  I 
had  some  strong  authorities  to  show  me  that  the 
Court  was  compelled  to  set  aside  a  lease  of  that  de- 
scription, hold,  that  the  lessee  was  a  purchaser  pro 
ianto  for  valuable  consideration  without  notice,  and 
entitled  to  maintain  the  lease,  unless  the  lessees  could 
be  put  in  exactly  the  same  situation  they  were  in  at 
the  time  the  lease  was  granted,  which  here  would 
evidently  be  impossible/^ 

8.  It  will  be  observed  that  under  the  statute  of  y"»«»,«»- 

uderation 

Elizabeth,  a  person  could  protect  himself  as  a  pur-  ^^^"*^^* 
chaser  for  valuable  consideration  on/y  when  it  ^on-^^^, 
sisted  of  money  or  land;  a  person  therefore  taking 
under  a  settlement  of  the  charity  lands  on  the  mar- 
riage of  the  settlor^s  daughter,  was  not  considered  as 
purchaser  for  valuable  consideration.^  So,  if  the  set- 
tlement were  in  consideration  of  money  and  mar- 
riage, or  of  money  and  natural  afiection,  it  was  insuf- 
ficient, and,  if  the  consideration  were  inadequate,  it 
would  not  be  considered  valuable.^ 

9.  The  statute  of  Elizabeth  applied  to  proceedings  ^Jj^^ 
before  the  Commissioners ;  the  question  therefore  may  ^^q^"" 
be  raised  whether  the  Court  of  Chancery  is  bound  in  l^"^^ 
the  same  way  as  the  Commissioners  doubtless  were,  o^oJej""^ 
to  consider  that  only  a  valuable  consideration  in  the  JJSSJtid. 
case  of  a  purchase  firom  a  charity  which  consists  of 

»  Duke  179  (158).  »  Duke  177  (158). 
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ch^^i.  money  or  land.     Ordinarily  marriage  constitutes   a 

-—      valuable  consideration^  in  the  opinion  of  the  Court  of 

Chancery.     But  with  regard  to  charities,  although 

the  machinery  by  which  relief  was  given  by  means  of 

Commissioners  has  fallen  into  disuse,  there  seems  to 

be  no  valid  reason  why  the  enactment  contained  in 

the  statute  of  Elizabeth  in  favour  of  purchasers  should 

not  be  confined  to  the  purchasers  there  designated, 

viz.  those  who  have  given  a  valuable  consideration 

of  money  or  land, 

Defepoeof        10.  The  dcfcuce  of  bein£C  a  purchaser  for  valuable 

for  Tenable  consideration  Without  notice,  is  available  in  canity 

ooDnd0ra«  ■*        "' 

SSJTi'JS-  ^^^^®*  ^  le^eX  as  well  as  against  an  equitable  title, 
r^^?^  and  also  as  against  a  charity.^ 

Meqoitebie  \\^  Although  as  a  general  rule  a  purchaser  without 
PnnduMer  uotice  from  a  purchaser  with  notice,  has  a  good  de- 
notioefrom  fcncc,  thcrc  sccms  to  bc  an  exception  to  it  in  the  case 
with  notice,  of  a  charitablc  use,  for  it  has  been  decided  that  a  pur- 
chaser without  notice  from  a  purchaser  with  notice, 
shall  be  bound  in  the  case  of  a  claim  by  a  charity.^ 
PurohMer        12.  In  Other  respects  it  is  said  that  the  common 

with  notice  * 

^Lr^th-  ^®®  ^  ^  notice  prevail  in  the  case  of  charities.     It 

out  notice,    sccms  therefore  that  a  purchaser  with  notice  of  a 

charity,  from  a  purchaser  without  notice,  would  have 

a  good  title,  unless  the  purchaser  with  notice  had 

himself  been  a  trustee  of  the  charity. 

Purchaser  of     13.  If  a  rcut-charge  were  granted  out  of  land  to 

notice  of      a  charitable  use,  and  the  land  were  afterwards  sold 

infkVourof  for  valuablc  consideration  of  money  or  land  to  one 

charity.  ^ 

who  had  no  notice  of  the  rent,  yet  the  rent  remains 

1  Attamey-0eneralT,WUkin9y  C%Me,  ib.  68  ;    and  see  Ctmmit- 

17  Beav.  216.  nonert  of  ChariiabU  Donations 

«  East      OreentteSs      Com,  v.  WyhranU,  2  J.  &  L.  194. 
Puke    65  ;     SuUon    CoUfield't 


WRONGFULLY  CONVEYED.  333 

for  the   purchase  was  of  another  thing  that  was  not  chap.  yii. 
given  to  the  charitable  use.^     It  seems  however  that      — ^ 
if  the  rent-charge  were  equitable^  a  purchaser  with- 
out notice  would  not  be  affected  by  it.^ 

14.  A  purchaser  with  notice  of  land  or  a  rent-charge  Porchaaer  of 

.  luid  or  rent 

belonging  to  a  charity^  will  it  seems  only  be  liable  for  iu>wfSur 
the  rents  and  profits  during  his  own  time^  although  it 
was  said  that  where  the  rent  was  concealed^  a  pur- 
chaser should  answer  for  it  for  all  the  time  of  the 
concealment,  upon  the  ground  that  ''  the  land  was  a 
debtor  and  passed  subject  to  the  charge."' 

15.  Assuming  that  a  purchaser  for  valuable  consi-  ^^1^*''** 
deration  from  the  trustees  of  a  charity  cannot  avail  ^^»j*y*  * 
himself  of  the  defence  of  his  being  a  purchaser  for  J^^^'p^^** 
valuable  consideration  without  notice,  how  far  can  he  ohHrito^"* 
avail  himself  of  the  effect  of  lapse  of  time?  Although 
formerly  there  was  no  bar  to  the  claims  of  a  charity, 

since  the  Court  of  Chancery  did  not,  in  such  cases  as 
in  the  case  of  ordinary  equitable  claims,  oppose  a  bar 
by  analogy  to  the  old  Statute  of  Limitations,  it  has 
at  length  been  clearly  decided  (although  they  are  not 
expressly  mentioned)  that  charities  are  bound  by  the 
new  Statute  of  Limitations.* 

The  new  statute,  says  Lords  St.  Leonard's,  "has 
no  longer  left  courts  of  equity  to  act  by  analogy ;  but 
expressly  enacted  that  no  person  claiming  any  land 
or  rent  in  equity  should  bring  any  suit  to  recover  the 
same,  but  within  the  period  during  which,  by  virtue 
of  the  provisions  in  the  Act,  he  might  have  made  in 

1  SaH       OreenHeds      Case,  >  See  Hide's  Case,  Duke  76; 

Duke  64y  688 ;  Side's  Case,  ib.  Peacock  v.   Thewer,    Duke    82 

77  (635);   Wharton  r.  Charles,  (589),  S.  C.  Toth.  33. 

Bcp.  t.  Fineli  81.  *  3  &  4  WiU.  IV.  c.  27. 
Sug.  Vend.  594,  ISth  edit. 
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Chap.  VII.  entry  or  distress,  or  brought  an  action  to  recover  the 
—      same,  if  he  had  been  entitled  at  law  to  such  estate, 
interest,  or  right,  in   or  to  the  same   as  he   shall 
claim  therein  in  equity.^     This  therefore  is  quite  as 
imperative  as  the  enactment  binding  legal  estates. 
No  person  can  bring  any  suit  but  within  the   legal 
limitation.     This  leaves  to  equity  no  discretion.      The 
statute  deals  generally  with  equitable  rights,  and  treats 
them  thus  far  on  the  footing  of  legal  interests.     Then 
comes  the  exception  in  section  25  : — that  when  any 
land  or  rent  shall  be  vested  in  a  trustee  upon  any  ex- 
press trust,  the  right  o{  2k  cestui  que  trust  to  bring  a  suit 
against  the  trustees  or  any  person  claiming  through 
him,  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued  a/,  afid  not  before,  the  time  at  which 
such  land  or  rent  shall  have  been  conveyed  to  a  pur- 
chaser for  valuable  consideration,  and  then  be  deemed 
to  have  accrued  only  as  against  such  purchaser,  and 
any  person  claiming  through  him.     And  the  statute 
then  provides  for  the  case  of  fraud. ^     Now  it  appears 
to  me  that  unless  the  case  be  brought  within  this 
saving,  which  operates  between  trustee  and  cestui  que 
trust,  it  would  fall  within  the  general  prohibition  in 
section  24.     For  charities  were  only  saved  in  equity 
from  the  operation  of  the  former  statutes  as  trusts, 
although  highly  favoured  ones;  and  now  all  trusts 
are  barred  by  section  24,  unless  saved  by  section  25 ; 
and  I  am  not  at  liberty  to  introduce  an  exception  into 
the  Act,  which  the  Legislature,  providing  generally 
for  all  trusts,  have  not  thought  it  proper  to  enact/ '^ 

»  8  &  4  Will.  IV.  c.  27,  8.  24.       President  of  Magdalen  ColU^, 
*  Sect.  24.  Oxford  v.  Attorney -General^  6 

s  2  J.  &  L.  195 ;  ace  also  The      Ho.  Lo.  Gas.  189. 
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16.  But  where  there  is  no  person  to  represent  the  caip^  vii. 
charity  so  as  to  make  any  claim,  as  for  instance,  where  ^^^"7" 
there  either  is  no  trustee,  or  there  has  been  a  defec-  T^*^**"!?^® 

''  IS  no  person 

tive  appointment  of  trustees,  or  where  there  are  either  {SJXSty.* 
no  objects  of  the  charity  or  none  clearly  defined,  the 
statute  will  not  run.^     . 

In  AUomey 'General  v.  Persse,^  where  a  testator 
by  his  will,  of  the  4th  of  June,  1812,  made  a  few  days 
before  his  deaths  devised  a  rent-charge  as  a  salary 
for  a  schoolmaster,  to  be  appointed  by  the  owner  for 
the  time  being  of  the  estate  on  which  the  rent  was 
chained.  A  schoolmaster  was  never  appointed.  In 
1839  an  information  was  filed  jto  carry  the  trust  into 
execution,  and  it  was  held  by  Lord  St.  Leonardos 
that  the  question  whether  the  Statute  of  Limitations 
applied  did  not  arise,  for  as  no  schoolmaster  had 
ever  been  appointed,  it  was  impossible  to  hold  that 
it  could  run  against  the  demand  of  a  non- existing 
person. 

17.  Where  charity  property  in  which  the  poor  of  a  Poor  of » 

t/    tr      Mr        tf         ^  s:  parish  oon- 

parish  are  interested,  has  been  aliened  to  a  purchaser  "j^^^f^  *  ^ 
for  valuable  consideration,  the  poor  of  the  parish  will  5°J\7^° 
be  considered  as  a  class  of  persons  within  the  mean-  rv.c.  27,8.1. 
ing  of  3  &  4  Will.  IV.  c.  37,  s.  1,  and  as  the  Attor- 
iiey-General  has  no  independent  rights  of  his  own,  an 
information  cannot  be  filed  on  behalf  of  the  poor  of 
the  parish  by  the  Attorney-General,  unless  against  the 
trustees,  except  within  twenty  years.     Thus,  in  the 
case  of  The  President  of  Magdalen  College,  Oxford,  v. 
The  Attorney-Generaly^  it  appeared  that  for  upwards 

*  Incorporated  Society  ▼.  Etchards,  1  D.  A  War.  258. 
'  2  D.  &  War.  67.  »  6  Ho.  Lo.  Ca.  189. 
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CHAp^vn.  of  a  oentury  prior  to  the  year  1731,  the  rents  and 
—  profits  of  certain  lands  and  premises  had  heen  applied 
for  the  benefit  of  the  poor  of  the  parish  of  A.  By  an 
Act  passed  in  that  year  the  parish  was  divided  into 
two  parishes,  and  it  was  enacted  that  all  property 
should  be  applied  for  the  benefit  of  the  poor  of  the 
two  parishes,  and  that  the  rector  or  senior  church- 
warden should  collect  the  rents,  and  might,  with  con- 
sent of  the  vestry  of  the  two  parishes,  make  leases  of 
the  land,  and  do  all  such  things  as  the  churchwardens 
of  the  parish  of  A.  might  have  done  prior  to  the  pass- 
ing of  the  Act.  In  1790  the  rector,  churchwardens^ 
and  principal  inhabitants  conveyed  the  property,  by 
way  of  feoflinent,  to  the  defendants  for  a  perpetual 
annuity  of  £15,  which  was  the  greatest  annual  rent 
that  could  then  be  obtained.  The  property  had  since 
greatly  increased  in  value.  The  defendants,  after  they 
had  acquired  seisin,  levied  a  fine  with  proclamations. 
Upon  an  information  filed  by  the  Attorney-General, 
in  1852,  at  the  relation  of  the  ratepayers  of  the  two 
parishes,  it  was  held  by  Sir  S.  Rorailly,  M.R.,  that 
the  rector  and  churchwardens  had  been  guilty  of  a 
breach  of  trust  in  conveying  the  property  away, 
against  which  the  Court  would  relieve,  and  also  that 
the  Statute  of  Limitations  did  not  create  a  bar  to  the 
suit,  on  the  ground  that  there  had  not  existed  any 
person  or  class  of  persons,  other  than  the  Attorney- 
General,  who,  since  the  date  of  the  conveyance  of 
1790,  could  by  themselves  individually  have  instituted 
any  proceedings  for  the  purpose  of  redressing  the 
wrong  which  had  been  inflicted  on  the  parishes  by 
the  alienation  of  the  property ;  and  further,  that  where 
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no  such  person  or  class  of  persons  existed,  the  statute  Cha?.  vii- 
3  &  4  Will.  IV.  c.  27,  did  not  bar  suits  by  the  Attor-  —  * 
nejr-General,  whether  ex  officio  or  at  the  relation  of 
others.  On  an  appeal  to  the  House  of  Lords,  his 
Honour's  decision  was  reversed,  and  it  was  held  by 
their  Lordships  that  the  real  plaintiffs  in  the  suit 
were  the  poor  of  the  two  parishes,  that  they  were  in 
the  situation  of  cestuis  que  trust,  that  the  suit  by  the 
Attorney-General  (who  had  no  independent  rights) 
was  a  sqit  by  them,  that  they  could  not  maintain  such 
suit  unless  against  their  trustees  except  within  twenty 
years,  and  that  this  being  a  suit  against  a  purchaser 
for  value,  after  the  expiration  of  more  than  twenty 
years  firom  the  time  of  the  purchase,  it  was  therefore 
barred. 

18.  The  statute  applies  where  an  improvident  lease  statnte  o» 

Limitationi 

has  been  granted,  equally  as  in  the  case  of  an  abso-  applies  to 

A         •'  caM  where 

lute   alienation.      See   Attorney-General  v.   Davey}  improvident 

.  ^  ,  ^      lease  hfts 

There  lands  were,  m  the  year  1509,  given  to  trustees,  ?5*^e"°^* 
upon  trust,  that  the  churchwardens  of  the  parish  of 
St.  Giles,  in  the  city  of  Norwich,  should  let  the  same, 
and  with  the  rents  should  repair  the  parish  church, 
and  lay  out  what  should  be  more  than  sufficient  for 
that  purpose,  in  support  of  the  common  charges  of 
iiie  parishioners y  as  to  the  said  churchwardens  should 
seem  expedient.  By  feoffment,  dated  12th  May,  1726, 
the  then  trustees  granted  and  enfeoffed  the  lands  to  two 
persons  upon  trust,  that  the  churchwardens  should 
thenceforth  demise  the  tenements  as  they  should  think 
expedient,  and  apply  the  rents  to  the  purposes  expressed 
in  the  original  gift.   In  1726,  the  trustees  demised  the 

»  4DeGex&Jo.  186. 
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caip^vn.  tenements  for  five  hundred  years  free  from  taxes,  on 
"■^  a  repairing  lease.  It  was  held  by  the  Full  Court  of 
Appeal  in  Chancery,  reversing  the  decision  of  Sir 
John  Bomilly,  M.R.,^  that  the  Statute  of  Limitations 
was  a  bar  to  a  suit  to  set  the  lease  aside.  *'  Is  there/^ 
said  Lord  Chelmsford,  C,  ^'  any  distinction  between 
the  present  case  and  that  of  Magdalen  College  ^ 
Mr.  Lloyd  (in  support  of  the  information)  says  that 
the  lease  was  void,  but  that,  by  the  acceptance  of  rent, 
a  tenancy  from  year  to  year  had  been  created.  He 
was  pressed  to  give  an  authority  for  the  proposition, 
that  possession  taken  under  a  lease  of  this  kind  has 
ever  been  dealt  with  in  equity  as  a  lease  from  year  to 
year,  and  he  has  been  unable  to  produce  any  such 
authority.  I  think  that  there  has  been  adverse  pos> 
session,  and  that  the  statute  would  run,  according  to 
the  decision  in  the  House  of  Lords,  by  which  we  are 
bound."* 
Timeb«ein>  19.  Although  a  chaHty  estate  may  at  any  time  be 
time  of  ft  '^  followed  in  the  hands  of  trustees,  or  volunteers  claim- 
forrlS^  ing  under  them,'  yet  as  soon  as  an  estate  is  conveyed 

considcTft*  ,  - 

tiou.  to  a  purchaser  for  valuable  consideration,  whether  by 

way  of  sale,^  or  marriage-settlemenf^  or  lease,*  time 
begins  to  run,  under  the  statute,  from  the  time  of  the 
conveyance. 


»  Reported,  19  Beav.  521.  <  The  Prendent  of  Magdalen 

'  See    also  AUomejf-Oemeral  CoUege,    Oxford^    r.  Atiome^ 

V.  Payne^  27  Beav.  168,  a  very  General^  6  Ho.  Lo.  Cas.  189. 

Btpong  case,  and  which  appears  •  Attorney- General  y.  Davey^ 

to  have  been  rather  the  case  of  4  Be  G.  &  Jo.  136. 

a  firaiid  than  a  breach  of  trust.  '  Attorney 'General  t.  Payne^ 

'  Attorney- General  y.  Flint,  4  27  Beav.  168 ;  but  see  ante,  pp. 

Hare  166.  881,  382. 
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20.  Where  a  person  has  become  the  owner  of  cha-  chap.  vii. 
rity  lands  by  means  of  fraud,  time  will  not  be&nn  to  ^.  — 

J  J  '  ^o  Time  run« 

ran  while  the  fraud  remains  concealed.     But  if  after  ^^^\^^ 
discovery  of  the  frauds  the  persons  who  might  have  flJd^^jf 
done  so,  n^lect  for  the  time  limited  by  the  statute  to 
avail  themselves  of  their  right  to  set  aside  the  trans- 
action, they  will  be  barred.^ 

21.  An  express  trust  is  where  the  trust  appears  on  pistinotion 

between  ex- 

the  fece  of  the  instrument  whereby  it  is  created  :*  im-  presa  tnwt* 

•^  and  con- 

phed  trusts  are  such  as  are  elicited  by  the  principles  of  Jjjjj^^® 
a  court  of  equity  from  the  acts  of  the  parties.*  In  the 
case  of  express  trusts,  they  being  saved  by  the  25th 
section  of  3  &  4  WUl.  lY.  c.  27,  no  time  will  run  as 
between  the  cestui  que  trust  and  express  trustees.  In 
the  case  of  implied  trust,  they  will  not  be  saved  by 
the  clause  relating  to  express  trusts. 

22.  A  mere   charge  under  the    40th  section   is  Mere 

,  charge. 

barred  at  the  end  of  twenty  years ;  as  if  A.  devised  an 
estate,  charged  with  £1000  to  B.,  at  the  end  of  twenty 
years  from  time  when  the  sum  charged  was  payable, 
it  would  be  barred.^ 

23.  Where  however  a  grantee  or  devisee  is  invested  charge  oou- 
with  a  fiduciary  character,  a  charge  upon  an  estate  Suty  m  «?. 

_  ,.1  1.  itii  preas  trust. 

granted  or  devised  to  him,  may  be  held  an  express 
trust.  Thus,  in  The  Commissioners  of  Donations  v. 
Wybranis,^  a  testator  devised  lands  to  trustees  and 
their  heirs,  upon  trust  to  grant  and  convey  the  same 

>  Sovenden  y.  Lord  Annesley,  182 ;  7  Ir.  Eq.  Bep.  580. 

2  S.  &  Lef.  634 ;    Treveltfan  v.  ^  Salter  y.   Cavanagh,  1  Dr. 

Charier^  9  Bear.;  S.  C.  nom.  &  Walsh. 

Ckarierr.  Trwelyan,  11  0.  &  F.  *  Lewin,  Trustees,  746. 

714  ;    Chmmisshnerf  of  Dona"  *  Lewin,  Trustees,  746. 

Hons  y.  JTyhraiUs,  2  Jo.  k  Lat.  *  2  Jo.  db  Lat.  182. 

Q2 
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^s"t?^'  ^  *^®  ^^®  ^^  ^'  ^'  ^^^  ^^^^'  subject  nevertheless  to 
—  and  charged  with  four  annuities^  to  commence  upon 
the  death  of  X.,  three  of  which  were  to  be  paid  to 
three  different  charitable  institutions  (two  of  them  be- 
ing corporate  bodies),  and  the  fourth  to  the  poor  of  a 
parish,  and  after  the  death  of  J.  W.,  subject  to  the  an- 
nuities, to  the  use  of  his  first  and  other  sons  in  tail,  and 
he  directed  the  said  several  annuities  to  be  paid  (not 
saying  by  whom)  on  the  days  therein  mentioned ;  and 
expressly  charged  his  estate  with  the  same.  X.  died 
more  than  twenty  years  before  the  filing  of  the  bill  to 
establish  the  charitable  devises,  and  no  payment  or 
other  satisfaction  was  ever  made  in  respect  of  the 
annuities.  No  conveyance  had  been  executed  by  the 
trustees ;  but  J.  W.  had,  since  the  death  of  the  tes- 
tator, been  in  possession  of  the  estates,  and  he  and 
his  eldest  son  had  suffered  a  recovery  and  resettled 
them.  It  was  held  by  Lord  Chancellor  Sugden,  that 
the  right  to  recover  the  annuities  was  not  barred. 
"  If,"  said  his  Lordship,  "  the  trust  to  convey  is  to  be 
considered  as  still  in  existence,  this  is  an  express  trust 
within  the  meaning  of  the  25th  section ;  for  the  con- 
veyance can  only  be  properly  made  by  securing  the 
annuities,  and  the  trustees  have  a  power  of  leasing ; 
and  there  is  a  direction  to  pay  the  annuities,  which 
would  apply  to  the  trustees.  They  are  trustees  for 
the  trusts  declared  until  they  convey ;  and  these  are 
all  express  trusts."^ 

Preemption      24.  There  are  however  other  other  cases,  where 

^  See  also  Aitometf-Oeneral  t.       138  ;   Hunt  t.  Bateman^  10  Ir. 
Fersse,  2  Dm.  &  War.  67  ;  -Dtm-       Eq.  Rep.  360. 
das  V.  Blake,  11  Ip.   Eq.  Rep. 
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len^h  of  time  operates  not  as  a  bar^  but  as  raising  a  chap.  vii. 
presumption  that  a  debt  has  been  paid  or  a  right  re-      — ^ 

,  ,       ,  .  ,  -    ,  ,.  ofconcur- 

leased ;  but  neither  of  these  cases  apphes  to  that  of  a  renoe  of 

eettui  que 

cestui  que  trust  and  trustee.^     The  Court  may  how-  *'»«*•• 

ever  presume  that  funds  belonging  to  a  charity  have 

been  expended  with  the  concurrence  and  approbation 

of  the  cestuis  que  trust.  ^ 

25-  Where  a  charity  estate  has  been  sold  by  a  cetiui  que 

breach  of  trast^  if  the  parties  interested  do  not  chose  foUowinff 

to  follow  the  estate,  they  may  sue  for  the  substitute  chanty  may 
1     •     1  -I      1  /.I  mi       .     m.    attach  pro- 

obtained  by  the  trustees  for  the  estate.     Thus  m  The  perty  into 

"r  which  it  has 

Attorney-General  v.  The  Corporation  of  Newcastle,^  Y^''^^' 
where  a  corporation  sold  a  charity  estate  belonging  to  ^«rt«<^ 
a  hospital^  and  applied  the  purchase-money,  with  other 
moneys  of  their  own,  in  the  purchase  of  another  estate, 
it  was  held  by  Lord  Langdale,  At  .R.,  that  the  hospital 
was  entitled  to  such  proportion  of  the  purchased  estate 
as  the  purchase-money  of  the  charity  estate  contri- 
buted towards  the  purchase. 

24.  Where  a  breach  of  trust  had  been  committed  Nobarun- 
by  a  trustee  of  charities,  the  old  Statute  of  Limita-  or  new 

/  11,.  statutes  of 

tions  was  no  bar  as  between  the  cestui  que  trust  aud  LimitatioM 

.  to  an  account 

the  trustee, — ^that  is  to  say,  an  express  and  not  a  again»t 
merely  constructive  trustee.*    It  was  decided  in  some  truateeaof  a 

•  ■       ^      ,     chanty. 

old  cases  that  by  analogy  to  the  old  Statute  of  lami- 
tations  the  account  should  only  be  carried  back  for 
sir  years  only  before  the  filing  of  the  information  ;* 

'  Per  Sir  T.   Plumer,   M.R.,  3  5  Beav.  307. ;  S.  C.  12  C.  & 

m Attorney -Oeneralv.  The  McM/or  F.  402. 

of  Exeter,  J  ac,  4:48.  *  Attorney  -  General    v.    Tfie 

*  In  re    Chertsey  Market,  6  Mayor  of  Exeter,  Jac.  448. 

Price  280;    and   see  Attorney-  *  Anon.,  2  Eq.  Ca.  Ab.  12, 

General  T.   SeoU,  1  Ves^  413,  pi.  20 ;   Love  v.  Eade^  Rep.  t. 

415.  Finch  269. 
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ch*p.  vn.  but  those  decisions  were  afterwards  overruled,  and  it 

S6ct.  3. 

—  was  clearly  laid  down  that  there  was  no  fixed  limit  of 
time  in  directing  an  account  against  trustees  of  a 
charity.^  It  is  true  that  the  new  Statute  of  Limita- 
tions^  applies  to  charities,  but  it  leaves  the  liability 
of  express  trustees  to  account  without  any  limit,  as  it 
was  before  it  became  law.^ 
B«rtoM.  ^^*  Although  there  is  no  limit  by  statute,  the 
^^Vthe  Court,  which  always  discourages  stale  demands,  will^ 
^oundof^*  upon  the  ground  of  inconvenience,  put  a  limit  to  an 
SSTmS^'  account  in  cases  of  charities.  "  When,''  observes  Sir 
bards  ip.  Thomas  Plumer,  M.  R.,  •'  there  has  been  a  long  period 
during  which  a  party  has,  under  au  innocent  mistake, 
misapplied  a  fund  from  the  laches  and  neglect  of 
others,  that  is,  from  no  one  of  the  public  setting  him 
right,  and  when  the  accounts  have  in  consequence 
become  entangled,  the  Court,  under  its  general  discre* 
tion,  considering  the  enormous  expense  of  the  in- 
quiries, the  great  hardship  of  calling  upon  represen- 
tatives to  refiind  what  families  have  spent,  acting  on 
the  notion  of  its  being  their  property,  has  been  in  the 
habit,  while  giving  the  relief,  of  fixing  a  period  to  the 
account.  Unless  it  be  upon  these  grounds,  I  do  not 
know  how  the  Court  can  take  upon  itself  to  set  a 
limit.  The  accident  of  when  the  information  was 
filed,  or  when  the  demand  was  made,  can  only  be 
material  as  putting  the  parties  on  their  guard,  and 

1  Attorney  -  General   m.    The  ^  S&^  WilL  IV.  c.  27. 

Mayor  of  JSxeter.Jwo.  4A7f4^i  »  Hicks  v.  SallUt,  8  De  Gh. 

Attometf  -  General    v.  Brewer^  Mac.  &  G-.  816. 
Company,  1  Mer.  498 ;  Incorpo-  *  Attorney  •  General    v.    The 

rated  Society  v.  JUchardSy  1  C.  Mayor  of  Exeter^  Jao.  448. 
&  L.  58 ;  1  Drup.  &  War.  258. 
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dieiefore  leaving  them  without  excuse  for  any  errors  cha».  vii. 
they  may  commit."^  — 

26.  The  result  of  the  authorities  is,  that  in  each  J^SS^ 
case  the  Court  is  bound  to  be  guided  by  the  particular  "^^^^ 
drcamstances^  and  that  accounts  will  be  carried  back  j;^^ 
as  &r  as  there  appears  to  have  been  any  misappro-  JiS!"™** 
priation  of  the  fiinds^  unless  there  appears  to  be  some 
grave  inconvenience  or  hardship  objected^  which  shows 
that  the  accounts  ought  to  be  confined  within  nar- 
rower limits.  Where^  for  instance,  trustees  admitted 
possession  of  the  charity  estate  for  two  hundred  years, 
and  stated  that  they  were  always  ready  to  account  for 
the  rents,  an  account  was  directed  for  the  whole 
period  ;^  in  another  case,  during  the  period  for  which 
the  trustees  had  furnished  accounts,  twenty  years;' 
in  another  case,  for  thirty  years  ;^  in  another  case  the 
aoooont  in  the  case  of  a  corporation  was  carried  back 
to  the  last  appointment  of  new  trustees,  rather  less 
than  ten  years;'  and  in  another  suit  against  the  same 
corporation,  although  the  legal  estate  was  not  in  trus- 
tees, the  account  by  analogy  was  carried  back  for  the 
same  period.^  There  are  cases  in  which  the  account 
has  been  taken  from  the  time  when  the  information 
of  the  erroneous  application  was  made  known,  namely 
from  the  publication  of  the  Report  of  the  Charity  Com- 
missioners. Other  cases  in  which  it  has  been  directed 


^  Attorney  Oeneral    v.    The  *  AUomey  -  General    v.    The 

Mcufor  of  Exeter,  Jac.  443,  2  Brewers'  Company,  1  Mer.  495. 

KuM.  362.  ^  Attorney  -  General  v.   New- 

«  lb.  bury,  3  Mj.  &  K.  647. 

'  AOom^'Oen^ral  v.  Corpo-  ^  lb. 
ration  of  Stafford,  1  Bubs.  547. 
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^^^'-  V-^'  f^om  the  time  of  filing  the  information,  and  others 

Sect.  2.  o  ^ 

—  from  the  date  of  the  decree.^ 
MusppUoa.  27.  With  respect  to  the  general  principle  on  which 
take  only,  the  Court  dcals  with  trustees  of  charities,  though  it 
hold»  a  strict  hand  over  them  where  there  is  a  wilful 
misapplication,  it  will  not  press  hardly  upon  them 
where  it  sees  nothing  but  mistake.  It  often  happens, 
from  the  nature  of  the  instruments  creating  the  trust, 
that  there  is  great  difficulty  in  determining  how  the 
funds  of  a  charity  ought  to  be  administered.  If  the 
administration  of  the  funds,  though  mistaken,  has  been 
honest,  and  unconnected  with  any  corrupt  purpose, 
the  Court,  while  it  directs  for  the  future,  refuses  to 
visit  with  punishment  what  has  been  done  in  time 
past.  To  act  on  any  other  principle  would  be  to  deter 
all  prudent  persons  from  becoming  trustees  of  chari- 
ties. In  such  cases,  therefore,  the  account  will  not 
be  carried  back  beyond  the  filing  of  the  information,^ 
or  beyond  the  time  when  they  had  notice  that  the 
propriety  of  such  application  was  questioned.' 
DiBtmotion  28.  Corporations  and  colleges,  consisting  of  flue- 
corporations  tuatiug  mcmbcrs,  cannot  be  dealt  with  as  individual 

andindi-  /*i  t    -  i        r^  ii..* 

▼iduaiB.       persons;  for  by  so  doing  the  Court  would  visit  the 
present  members  with  the  consequences  of  errors  com- 

*  Per  Lord  Langdale,  M.B.,  pers*  Company^  4  Beav.  67  ;  At- 

in  Attorney  -  General    v.     The  {omey- General  v.  ChrUft  Hot- 

Draperi  Company^  6  Beav.  890.  piitdy  ib.  73. 

'  Attorney- General  y.  Corpo-  '  Attorney  -  General  v.    Bm^ 

ration  of  Exeter^  2  Russ.  46,  54,  gesees  of  Eaet  Retford^  2  My.  & 

3  Bubs.  395  ;  Attorney- Ghneral  K.  85,  87;  Attorney- General  t. 

V.   Dean  of    Christchurchy  Jao.  Corporation    of  Bervnck-upon- 

474, 637,  2  Buss.  321 ;  ^^^or»^.  Tweed,    Taml.   239;    Attorney- 

General  v.  Caius  College,  2  Keen  General  ▼.  Caiue  College,  2  Keen 

150;  Attorney- General  ▼.  Dra-  150. 
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mitted  by  their  predecessors  whom  they  do  not  in  ^^^^g'^- 
any  respect  represent.^  And  it  has  been  well  observed  — 
by  Sir  John  Leach^  that  ^'  if  an  individual  makes  an 
annual  payment  for  a  particular  purpose  out  of  the 
profits  of  his  estate^  it  is  reasonably  to  be  presumed^ 
from  the  strong  interest  which  he  has  to  resist  an  un- 
founded demand,  that  he  has  inquired  into  the  origin 
of  the  claim,  and  he  is  therefore  fixed  with  implied 
notice  of  all  the  circumstances  which  attend  it.  But 
the  same  presumption  does  not  apply  to  corporators, 
because,  having  no  immediate  personal  interest  in  the 
application  of  the  profits  of  the  corporate  property, 
they  may,  without  the  imputation  of  culpable  negli- 
gence, adopt  and  follow  the  practice  of  their  prede* 
cessors  in  this  respect."^ 

29.  Where  a  decree  has  declared  that  a  corporation  Property  of 

*  corporation, 

is  liable  to  make  good  the  loss  occasioned  by  a  breach  J^^^" 
of  trust,  the  Court  will  not  specifically  charge  the 
loss  upon  the  general  corporate  property,  but  leave 
the  plaintiff  to  enforce  his  remedy  by  the  usual  pro* 
cess  of  sequestration  against  the  corporation.^ 

30.  The  Court  has  authority  to  exercise  a  discretion  nwcretiou 

.  exerciaea  by 

in  charity  cases ;  and  when  it  appears  that  the  prose-  ??"*.^  ^^ 
cution  of  accounts  and  inquiries  would  not  be  bene-  ^^^  '^^ 

*  Attorney- Oeneral  v.  Caius  reported  2  My.  &  K.  35,  where 
CoU£ge,  2  Keen  169.  he  had  in  such  a  decree  directed 

•  Attorney' Chneral  v.  The  inquiries  into  the  corporate  pro- 
Bwrgesses  of  Etut  Betford,  2  pertj  and  the  special  trusts  to 
My.  &  K.  38,  per  Sir  J.  Leach,  which  it  waa  subject,  with  a  view 
M.B.  to  charge  the  loss  upon  such 

^  See  Attorney 'General  V,  The  portions    of   that    property    as 

Bnrye$ses  of  East  Betford^  3  should  not  be  subject  to  any 

My.  and  Cr.  481,  oyerruling  the  special  trusts, 
decision  of  Sir  J .  Leach,  Y .C, 

Q  3 
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c^.  VII.  ficial,  but  prejudical,  to  the  interests  of  the  charity, 
,     TT      the  Court  will  refuse  them.     The  Court  also  disoou- 

inqunea 

cmotT"*^  rages  long  and  expensive  litigation  m  chanty  cases  for 
matters  of  small  value.^  In  the  exercise  of  its  dis- 
cretion the  Court  will  as  much  as  possible  save  a 
party  from  a  bygone  account,  where  he  has  quite  in- 
nocently possessed  charity  property  which  ought  to 
have  been  applied  according  to  the  trust,  and  has  so 
continaed  for  a  number  of  years,  if,  when  by  some 
accidental  circumstance  having  been  apprised  of  the 
erroneous  application,  he  comes  forward  and  gives 
every  facility  to  the  due  application  of  the  trust 
money.* 
SSfAS)?-***  ^^'  Sometimes  the  Court,  in  the  exercise  of  its  dis- 
Sf^l^^"®"^  cretion,  will  refer  the  case  to  the  consideration  of  the 

for  ft  oom-  ' 

promue.  Attorney- General,'  and  the  Court  does  not  consider 
it  the  duty  of  the  Attorney-General  to  contend  for 
his  strict  rights  in  charity  informations ;  and  in  cases 
of  hardship  it  sanctions  his  acting  with  forbearance 
towards  the  parties,  and  will  postpone  its  decision  to 
give  the  parties  an  opportunity  of  entering  into  an 
arrangement  with  the  Attorney-General.*  This  course 
was  adopted  by  Lord  Langdale,  M.R.,  in  Attorney- 
General  v.  Brettingham,^  where,  in  the  conclusion  of 

*  Attomejf' General  v.  Shear-  proper  for  the  chant j  to  accept 
maf»,  2  Bear.  104.  a  less  sum  than  was  found  to  be 

'  Attorney- Cfeneral  v.  "Prety-  due  to  it,  and  the  Attomey-Gk- 

man,  4  BeaT.  466.  neral  took  it  into  his  oonaidera- 

'  lb.  467.  tion,  and  gave  a  certificate  thai 

*  See  Attorney-General  y.  The  it  would  be  proper  to  accept  the 
Corporation  of  Exeter^  2  Buss.  leaser  sum,  and  this  certificate 
870,  where  Lord  Eldon  referred  was  afterwards  confirmed  and 
it  to  the  Attorney-General  to  acted  on  by  the  Lord  Chancellor, 
consider  whether  it  would    be  *  3  Bear.  91. 
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his  judgment^  he  expresses  a  hope  that  every  Attor-  c^ip.  vii. 
ney-General,  whilst  he  acts  in  the  vigorous  discharge  — 
of  his  duty  to  redress  breaches  of  charitable  trusts^ 
will  consider  it  to  be  his  duty  to  act  considerately 
and  with  forbearance  in  all  proper  cases.  The  law 
arms  him  with  great  power,  and  enables  him  to  bring 
parties  before  the  Court  without  the  peril  of  costs. 
That  power  is  intended  for  the  benefit  of  the  public, 
and  ought  to  be  used,  as  it  generally  is,  with  forbear- 
ance and  without  oppression  to  individuals. 

32.  The  Board  may  now  sanction  a  compromise  of  comwroimae 
claims,  on  behalf  of,^  or  against'  a  charity,  either  ^nctioned 
without  taking  or  without  continuing  proceedings  at  ^"d- 
law  or  equity. 

33.  When  the  misapplication  of  a  charity  has  been  ^^^ 
for  the  benefit  of  the  trustees,  and  they  set  up  their 
rights  adversely  in  a  suit,  and  claim  to  continue  it, 
they  will  be  made  to  pay  the  costs.^ 

34.  In  Attorney-General  v.  HoUand,*  A.,  B.,  C,  and  Stin^HJ^*' 
D.,  were  co-trustees  of  charity  under  a  will,  which  di-  JeiS^J^j 
rected  that  one  trustee  in  rotation  should  be  the  act-  ^"***^- 
ing  trustee  for  the  current  year  and  keep  the  accounts. 

A.,  being  the  acting  trustee  in  a  particular  year,. ap- 
plied some  of  the  funds  to  his  own  use,  without  the 
knowledge  of  the  other  trustees.  A.  was  succeeded 
by,  and  delivered  his  accounts  to  B.,  who  delivered  his 
accounts  in  like  manner  to  C,  the  next  acting  trustee. 
It  was  held  that  D.  was  not  liable  for  the  breach  of 
trust  committed  by  A. 

»  16  &  17  Vict.  c.  137,  8.  23.  torney- General  v.  Chrisfs  Hos- 

*  18  &  19  Vicfe.  c.  124,  8.  31.  pital,  4  Beav.  73. 
"  AHommf'General    v.   Dra-  *  2  T.  &  C.  Exch.  Ca.  683. 

peri  Company,  4  Boav.  67 ;  At- 
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Chap,  vn-      35.  An  agent  assisting  in  a  breach  of  trust  is  per- 


Sect.  S. 
Agent  as- 


sonally  responsible.  Thus  where  a  municipal  cor- 
bSilSrf  poration  were  trustees  of  a  charity,  and  they  per- 
*™"^'  mitted  their  town-clerk  to  receive  and  retain  the  trust- 

moneys^  instead  of  seeing  it  applied  to  the  purposes 
of  the  trust,  it  was  held  that  the  town-clerk^  and  the 
corporation,  were  liable  for  the  breach  of  trust.^ 
SjSSb  ^^'  ^^  person  injured  by  a  breach  of  trust  com- 

toJrt  not      niitted  by  the  trustees  of  a  charity,  has  no  right  to  be 
ou1*5to5jt  indemnified  by  damages  out  of  the  trust  fund.* 

fond. 

>  Attorney- General     v.    The  Beav.  596. 

Corporationo/LeiceeteryT BeAY,  '  The    Feoffees    of   Heriofe 

176.  Bed  vide  Attorney 'General  Hospital  v.  Moss,  12  C.  k  F. 

T.  The  Earl  of  Chesterfield,  18  607. 
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CHAPTER  VIII. 

AS  TO  THE  ELECTION,  APPOINTMENT,  AND  REMOVAL 
OF  Tig^STEES  AND  OTHER  PERSONS  CONNECTED  WITH 
ELEEMOSYNARY  CORPORATIONS  AND  OTHER  CHARI- 
TIES. 


SECTION   I. 

As  TO  THB  Election  and  Bemoyal  of  Mehbees  ov  Colleoes. 

a  college  hefore  going  through 
ceremoniea  required  on  tak- 
ing office, 

7.  Office  of  president  of  a  college 
heoomet  void  on  7iis  neglect- 
vng  to  mbecrihe  declaration 
of  conformity. 

8.  When  poseession  of  proper^ 
ia  a  disqitalification  by  col- 
lege 8tattUe8,  real  property 
only  considered. 

9.  When  possession  of  real  pro- 
perty  is  named  as  a  gwUifi- 
caiion,  equitable  doctrine  of 
conversion  not  applicable. 

10.  Not  necessary  for  president  of 
a  college  to  produce  gualijl- 
cation  before  election. 

11.  What  a  sufficient  resignation 
of  a  living  previous  to  ac- 
cepting a  college  living. 

12.  Consequence  of  resigning  fel- 
lowship after  receiving  sa- 
lary, hut  without  fueling 
conditions. 

18.  Legislative   powers   to   alter 


1.  Questions  as  to  election  and 

amotion  of  members  of  col- 
leges annd  hospitals  deter- 
mined by  visitors  according 
to  statutes. 

2.  By  23  Hen.  VIII.  c.  27,  mi- 

nority not  to  have  a  negcUive 
voice  in  grants  or  elections  of 
governors  or  rulers  of  colleges 
or  hospitals,  etc.,  notwith- 
standing private  statutes  to 
ike  contrary. 
8.  atal^  38  Hen.  VJII.  c.  27, 
not  applicable  where  by  pri- 
vate statutes  the  consent  of  a 
particular  member  of  the 
corporation  is  required. 

4.  Statute  against  abuses  in  elec- 

tions of  fellows,  scholars,  and 
other  officers,  31  Eliz.  c.  6. 

5.  Where  concurrence  of  head  of 

college  with  majority  is  re- 
quisite to  election  of  fellows. 

6.  Whether  declartUion  required 

by  Act  of  Uniformity  must 
be  subscribed  by  president  of 
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Chap.  Yin.  eUgibUky  to  headskipa,  fd- 

^^°*'^  •  Uwships,  etc.,  at  Oscford  and 

Cambridge. 
14.  Right  of  preference  belonging 


to  8du>oU  not  to  he  aboUsKed 
if  governors  of  school  and 
charity  commissioners  dis- 
sent. 


QaeatioDM       1.  In  a  former  chapter  it  has  been  shown  that  the 

to  ttl6ctioii       ,      .   , 

Mdamotioii  decision  of  questions  arising  with  regard  to  the  elec- 
of  c^ges  tion  and  amotion  of  members  of  colleges  and  hospitals 
de*«mi^  are  generally  decided  by  their  visitors,^  according  to 
jgoj^i  to  the  statutes  by  which  such  institutions  are  regulated. 
By  83  Hen.  2.  In  somc  rcspccts  they  were  altered  by  an  Act  of 
minority  not  Parliament,  33  Hen.  VIII,  c.  27,  which  after  reciting 

to  tlR'TA  a 

neg&tiTe      that  by  the  common  law,  all  assents^  elections,  and 

▼oioe  m  "^  , 

S2?£m  of  S'^^"^*^  "^y  *^®  dean,  warden,  provost,  master,  preai- 
JSSS'oroof-  ^®°**   ^^   other  governor  of  any  cathedral,  church, 
pitSi^no?"  hospital,  college,  or  other  corporation,  by  whatsoever 
JriJUtTBti^  name  they  may  be  incorporated  or  founded,  with  the 
wntt^!^*  assent  or  consent  of  the  greater  part  of  the  chapter, 
fellows,  or  brethren  of  such  corporation  having  voices 
of  assent  thereto,  was  as  good  as  if  the  whole  number 
had  thereunto  agreed,  it  enacts  that  every  peculiar 
act,  order,  rule,  and  statute  theretofore  made  or  there- 
after to  be  made  by  any  founder  of  any  hospital,  col- 
lege, deanery,  or  other  corporation,  at  or  upon  the 
foundation,  whereby  the   grant  or  election   of  the 
governor  or  ruler  of  such  hospital,  college,  deanery, 
or  other  corporation,  with  the  assent  of  the   more 
part  of  such  of  the  same  hospital,  college,  deanery,  or 
corporation,  as  had  or  should  have  voice  of  assent  to 
the  same,  at  the  time  of  such  election  thereafter  to 
be  made,  should  be  in  any  wise  hindered  or  let  by 
any  one  or  more,  being  the  lesser  number  of  such 

1  Ante,  p.  123. 
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corporation^  contrary  to   the   common   law,  should  Ckaf.  viil 
thenceforth  be  void  and  of  none  eflFect.  — ^ ' 

8.  Where,  however,  a  private  statute  of  a  college  sutute  ss 
empowered  a  certain  number  of  its  members  to  dis-  ?*^*,I™* 
pense  with  the  absence  of  a  fellow,  the  grant  and  as-  w^enl^^ 
sent  of  the  major  part  only  of  them  to  such  dispensa-  t^to^the 
tion  has  been  held  not  to  be  good,  as  not  coming  ^^?^!!a^  * 
within  the  statute  of  33  Hen.  VIII.  c.  27,  which  t£"co^ra. 
extends  to  grants  and  elections  by  the  major  part  of  quired, 
the  whole  number  of  a  corporation,  and  not  to  grants 
and  elections  by  any  particular  number  thereof.^ 

4.  In  order  to  secure  the  election  of  the  fittest  statute 
persons,  it  is  enacted  by  81  Eliz.  c.  6,  "  that  if  any  SS21  in 

.  .  1  •   1    election  of 

person  or  persons,  bodies  politic  or  corporate,  which  feUows, 
have  election,  presentation,  or  nomination  of  any  other  oA- 
fellow,  scholar,  or  other  person,  to  have  room  or  place  «•  «•* 
iu  any  churches  collegiate  or  cathedral,  colleges, 
schools,  hospitals,  halls,  or  societies,  shall  have,  re- 
ceive, or  take  any  money,  fee,  reward,  or  any  other 
profit,  directly  or  indirectly,  or  shall  take  any  promise, 
agreement,  covenant,  bond,  or  other  assurance  to  re- 
ceive or  have  any  money,  fee,  reward,  or  any  other 
profit,  directly  or  indirectly,  either  to  him  or  them- 
selves or  to  any  other  of  their  or  any  of  their  friends, 
for  his  or  their  voice  or  voices,  assent  or  assents  or 
consents,  in  electing,  choosing,  presenting  or  nomina- 
ting any  ofl&cer,  fellow,  scholar  or  other  person  to  have 
any  room  or  place  in  any  of  the  said  churches,  col- 
lies, schools,  halls,  hospitals,  or  societies ;  that  then 
and  from  thenceforth  the  place,  room,  or  office  which 
such  person  so  offending  shall  then  have  in  any  of  the 

>  The  Case  of  New  College,  Oxford,  Dyer  247  a. 
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c^p.  vm.  said  churches,  colleges,  schools,  halls,  hospitals,  or 
—  societies,  shall  be  void,  and  that  their,  as  well  the 
Queen's  majesty,  her  heirs  and  successors,  and  every 
other  person  and  persons,  their  heirs  and  successors, 
to  whom  the  presentation,  donation,  gift,  election,  or 
disposition,  shall  of  right  belong  or  appertain,  of  any 
such  of  the  said  rooms  or  places  of  the  said  person 
offending  as  aforesaid,  shall  or  may  at  their  pleasure^ 
elect,  present,  nominate,  place,  or  appoint  any  other 
person  or  persons  in  the  room,  office,  or  place  of  such  , 
person  or  persons  so  offending,  as  if  the  said  person 
or  persons  so  offending  then  were  naturally  dead/*^  A 
penalty  is  by  the  same  Act  made  payable  by  any  fel- 
low, officer,  or  scholar  taking  money,  reward,  or 
profit  for  resigning  his  place,  and  the  person  giving 
or  agreeing  to  give  or  pay  it  is  rendered  incapable  for 
that  time  or  turn,^  and  this  Act  and  the  orders  and 
statutes  of  the  places  are  to  be  read,  under  a  penalty 
in  default,  publicly  at  every  election.* 
Where  con-  5.  Whcrc  by  the  statutes  of  a  college,  certain  dec- 
hSSTof  TOi-  tions  were  required  to  be  made  by  the  president  and 
m^orityiB  thc  majority  of  the  fellows,  it  was  held  that  the  con- 
eiection  of  currcut  voicc  of  the  president  was  necessary  in  all 
such  elections  ;*  and  where  the  election  of  fellows  was 
to  be  "  communi  omnium  assensu  aut  saltern  ex  con- 
sensu magistri  et  majoris  partis  com  muni tatis,'^  it  was 
held  that  no  election  was  valid  in  which  the  master 
did  not  concur.^ 

»  Sect.  2.  Case  of  Clare  Sail,  ib.  73  ». ; 

^  Sect.  8.  and  Caee  of  Qonmlle  and  Cams 

»  Sect.  4.  College,  ib.  76  ». 

*  Inre  Queen^s  College,  Cam-  •  Case  of  Catherine  HaU,  6 

bridge,  5  Kubs.  64.    Sed   vide  Bvuss.  65. 
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6.  Where  the  statutes  of  a  coUeffe  directed  that  chap.  viii. 

^  .  Sect.  1. 

the  president  on  his  election  should  be  admitted^  and  ^y^~jj^ 
prescribed  an  oath  to  be  taken  by  him  and  some  cere-  decUration 

^         ^  •'  ^  required  by 

monies  to  be  performed,  it  was  held  upon  evidence  of  fo^L^i^t 
a  particular  form  of  admission  besides  the  oath  and  ^^b^'by 
ceremonies  mentioned  in   the   statutes  having  been  J'JJu^!.°*bf- 
used,  and  upon  the  ground  that  in  such  offices  the  t£o^iJ*fe. 
admission  is  generally  a  distinct  act,  that  the  admis-  re^i^'^o 
sion  did  not  consist  in  taking  the  oath  and  going  **^*^'" 
through  the  ceremonies  mentioned  in  the  statutes, 
but  in  the  observance  of  that  particular  form,  and 
that  the  president  elect  did  not  forfeit  his  office  by 
taking  the  oath  and  going  through  those  ceremonies 
without  having  previously  subscribed  to  the  declara- 
tion required  by  the  Act  of  Uniformity.^ 

7.  The  eflFect  of  the  Act  of  Uniformit>*  in  the  case  office  of 

,       •  president  of 

of  a  party  neglecting  to  subscribe,  is  to  render  his  J  ^^^fj^^i^ 
office  void,  without  a  judicial  sentence.     If  therefore  J^J.^'J^"^" 
the  fellows  of  a  college  are  by  their  statutes  required  l^^^^^f" 
to  elect  a  president  within  a  certain  time  after  a  va-  <^^oTmitj. 
cancy,  and  the  elected  president  neglects  to  subscribe 
the  declaration  of  conformity  before  his  admission, 
his  office  thereby  becomes  ipso  facto  void,  and  a  new 
election  must  take  place  within  the  specified  time.^ 

8.  In  college  statutes  making  the  possession  of  pro-  when  po». 
perty  a  disqualification,  real  estate  alone  is  in  general  property  ib  a 
considered.^  tion,  real 

property 

9.  When  real  property  is  required  as  a  qualification  oniyconsi- 
by  college  statutes,  the  modern  doctrines  of  equity  when  poi- 
are  not  to  be  too  rigidly  applied  in  determining  what  JlaJpropirty 

>  The  Case  of  Queen's  College,  *  lb.  45,  46. 

Cambridge^  Jac.  1.  '  lb.  37. 
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cs&p.  Yin.  is  real,  and  therefore  an  interest  in  land  which  in  a 

Boot.  1 

—jT,    Court  of  Equity  would  be  deemed  personal  estate, 
aaaqoBiiii-  mav  satisfV  the  statutes.^ 

ofttion,  eqm-  . 

SSi  o7"  ^^'  Where  possession  of  property  of  a  certain 
notlw^  amount  is  required  as  a  qualification  for  the  office 
~**^  of  president  of  a  college,  it  is  not  necessary  for  a  can- 
uuryfor  dldatc  to  producc  his  qualification  at  the  election.^ 
a  college  to  11.  Whcrc  the  qualification  for  a  living  to  be 
qu«]iiioatio&  granted  to  a  fellow  of  a  college  was,  that  he  should 
election.  uot  at  such  time  as  the  church  should  be  void,  "be 
floient  re-  '  presented,  instituted,  or  inducted  into  any  other  liv- 
aS^g p^  ing/'  it  was  held  that  it  was  complied  with  by  the 
aoceptinga  prcvious  resignation  of  another  living,  and  moreover 
UTing.  that  a  resignation  of  a  former  living,  sent  by  post  to 
the  bishop,  who  indorsed  and  signed  a  memorandum  of 
his  acceptance,  was  sufficient,  without  any  public  act.' 
ooMe-  12.  When  a  fellow  of  a  college,  regularly  elected, 

rengnin^a   rcccivcd  his  Salary  for  five  years,  and  then,  instead 
^^l^^^'  of  travelling  beyond  the  seas,  for  five  years  more, 
bu^^hoit  as  he  was  required  to  do  pursuant  to  the  will  under 
oondiuons.    ^hich  thc  fcUowship  was  created,  upon  a  su^estion 
ill  health  resigned  his  fellowship,  which  the  trustees 
accepted,  it  was  held  that  this  was  a  dispensation  with 
the  condition,  and  that  they  could  not  compel  him 
to  refund  the  salary  which  he  had  received,  but  if 
when  he  had  offered  to  resign  the  fellowship,  they 
had  refused  to  accept  the  resignation  unless  he  com- 
plied with  the  terms  of  the  will  or  refunded  the  salary 
he  had  received,  it  would  have  been  otherwise.^ 
Legislative        13.  By  rcccut  legislation  considerable  powers  were 

*  Cage    of    QfteeiCs    College^  •  Hejfea  v.  Exeter  ColU^^  12 

Jac.  38.  Yes.  886. 

<  lb.  86.  ^  AUomey-Oeneral    t.     ^^9. 

pheni,  1  Atk.  858. 
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conferred  upon  the  colleges  of  the  two  Universities, 
to  alter  and  amend  their  statutes  with  respect  to 
eligibility  to  headships,  fellowships,  and  other  college 
emoluments,  and  in  the  event  of  the  colleges  omitting 
to  make  new  statutes,  the  University  Commissioners 
were  enabled  to  make  ordinances  and  regulations  for 
the  purpose  of  effecting  or  promoting  the  objects 
which  the  colleges  were  empowered  to  effect  or  pro- 
mote.^ 

14.  The  right  of  preference,  however,  in  elections 
to  any  emolument  within  any  college  lawfully  belong- 
ing to  and  enjoyed  by  any  school  or  other  place  of 
education  beyond  the  precincts  of  the  Universities,  is 
not  to  be  abolished  if  the  governors  thereof  or  the 
Charity  Commissioners  dissent.^ 


Chap.  VIII. 
Beet.  2. 

alter  eligi* 
biiitTto 
headships, 
feUowships, 
etc.,  at  Ox- 
ford and 
Cambridge. 


Bight  of 
prd'erenoe 
belonging  to 
schoob  not 
to  be  abo- 
lished if 
governors  of 
school  or 
Charity 
Commis- 
sioners 
dissent. 


SECTION  II. 

As  TO  TH£  Election  of  Chaplains  and  Cttbates  undeb 
Tbxjsts. 


1.  Lhinffs  of  Ettablished  Church 

in  the  gift  qf  the  bishop  or 
patron, 

2.  Sometimea  vested  in  trustees, 

right  of  electing  incumbents 
being  vested  in  parishioners 
or  others. 

3.  Injunction  in  case  of  chaplain 

or  licar  improperly  elected, 
i.  Lord  Eldon's  order  in  Eden- 
boroogh  V.  Archbishop  of 
Canterbury  questioned. 


6.  Presentation  by  heir  of  sur- 
viving trustee  valid. 

6.  InfofntMidily  in  appointment  of 

trustees  to  am,  advowson  vnll 
not  invalidaU  election, 

7.  After  appointment  of  receiver, 

churchwarden  not  alUnoed  to 
interfere  with  chaplain  of  an 
hospital  upon  the  allegation 
that  the  chapel  is  the  parish 
church. 

8.  Annuity  to  chaplain  of  ag(tol. 


>  See  17  &  18  Yict.  o.  81 ;  19 
&  20  Vict  c.  31,  and  20  &  21 
Vict.  c.  21,  as  to  Oxford,  and 


19  &  20  Yiot.  c.  88,  as  to  Cam- 
bridge. 

2  17&18Vict.c.81il9&20 
Vict.  88,  8.  33. 
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ci^p.viiT.      1.  According  to  the  general  ecclesiaBtical  constitn- 
, —       tion  of  this  country,  the  right  of  collation  to  a  living 
ch^^hT*  is  in  general  vested  in  the  bishops  of  the  several  dio- 
gift  of  bishop  ceses,  or  in  the  patrons  of  the  particular  church.^ 

or  patron.  '  *^  ... 

Sometimes  2.  Somctimes  however  a  living  is  vested  in  trustees^ 
trurteea ;  and  thc  right  of  electing  an  incumbent  is  vested  either 
eieotiiig       in  themselves  or  in  the  inhabitants  or  ratepayers  of  a 

rested  in         parish, 
parishionen  * 

or  others.         3,  Where  an  improper  appointment  is  made  of  a 
i^thS*^    chaplain  or  vicar  connected  with  a  charitable  or  other 
or^c»r?m.  trust,  the  Court  of  Chancery  will  by  injunction  restrain 
appoiated.    the  pcrson  so  appointed^  or  any  other  than  the  person 
properly  appointed^  from  performing  divine  service  in 
the  church  or  chapel^  or  the  bishop  from  instituting 
or  inducting  him.^ 
JSifnJ?°" '      4.  Lord  Eldon  appears  even  to  have  gone  so  far 
f  ^i?*&S^  as  to  order  the  bishop  to  "  institute  and  induct ''  the 
XCfS'qiSB-    Person  whom  the  Court  considered  properly  elected.* 
tioned.        Lord  Justicc   Knight  Bruce,  however,  when   Vioe- 
Chancellor,  observed  that  such  an  order  taken  lite- 
rally would  exclude  the  bishop  from  the  right  of  deci- 
ding upon  the  fitness  of  the  party  presented ;  and  his 

*  Attorney- Oeneral  v.  Scott,  Netoconibe^  14Vc8.  1;  FearonT. 

"      I  Ves.  434.  Webb,  ib.  18  ;  Attorney 'General 

'  As  to  the  various  modes  of  v.  Cuming^  2  Y.  &  C.  C.  C,  139 ; 

electing  chaplains  and  vicars,  see  Attorney- General  v.  RuUer^   2 

Herbert  v.  Dean  of  Westminster.^  Buss.  101  n. 

1  P.  Wms.  778  ;  Attorney- Gene-  3  Attorney- General  v.  Earl  of 
ral  V.  Brereton,  2  Ves.  425 ;  At-  Powis,  1  Kay  186 ;  Attorney- 
torney- General  v.  Scott,  1  Ves.  General  v.  Cuming,  2  T.&  G.  C. 
413  ;  Attorney- General  v.  Par-  C.  139. 

her,  1  Ves.  43 ;   S.  C,  3  Atk.  ■»  Edenborough  v.  Archbishop 

576  ;  Attorney- General  T.  Davy,      of  Canterbury,  2  Ruse.  98, 112. 

2  Atk.  212 ;  Attorney- General  v. 
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Honour  therefore  thought  that  the  particular  words  ohap.  vhl 
there  used  could  not  have  been  brought  to  Lord  Eldon^s      — ^ 
attention.^ 

5.  When  by  neglect  the  number  of  trustees  in  a  Prewmution 
trust  to  present  to  a  living  is  not  filled  up  at  the  time  BnrviTing 
of  an  avoidance,  the  Court  will  not  by  injunction  pre-  ▼«iid. 
vent  the  effect  of  a  presentation  under  the  legal  title 

of  the  heir  of  the  surviving  trustee  without  a  special 
ground ;  but  the  Court  will  take  care,  as  to  the  future, 
that  the  trust  should  be  properly  filled  up.* 

6.  An    informality    in    the   appointment   of  the  toformaiitj 
trustees  of  a  trust  to  present  to  an  advowson  will  not  SeS^^*" 
vitiate  their  election.     Thus  in  Attorney-General  v.  SSt^wMn 
Cuming  ^   by  deed    the   advowson  of  the  parochial  Taii^te"'' 
church  of  Chudleigh  was  vested  in  nine  trustees,  upon  *     "*' 
trust,  from  time  to  time  as  an  avoidance  should  oc- 
cur, that  they,  or  the  major  part  of  them,  within  the 

space  of  four  calendar  months  next  after  such  avoid- 
ance should  publish  notice  in  the  parish  church  upon 
two  several  Sundays,  immediately  after  divine  service, 
of  a  certain  time  for  the  meeting  of  the  parishioners 
within  such  four  calendar  months  for  electing  a  vicar, 
and  should  within  six  calendar  months  next  afteir  such 
avoidance,  by  writing  under  their  hands  and  seals, 
present  to  the  ordinary  for  institution  and  induction 
as  vicar,  such  clerk  as  should  be  elected  by  the  par- 
ties therein  mentioned.  By  the  terms  of  the  deed 
the  election  was  to  be  by  parishioners  having  a  certain 
qualification  in  land  in  the  parish,  "  or  the  major  part 

^  2  Y.  &  C.  C.  C.  155  ».  Attorney- General  y.  Cuming,  2 

Attomey-Qeneral     v.    The      Y.  &  C.  C.  C.  189. 
Bithop  of  Lichfield,  6  Ves.  825 ;  »  2  Y.  &  C.  C.  C.  139. 
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^"ftlwtV^*  ^^  ^^^^  parishioners,  together  with  the  trustees  as 
—      aforesaid,  or  the  major  part  of  them  then  assembling 
in  or  at  the  parish  church  or  market-house  of  Chad- 
leigh  within  the  said  four  calendar  months/'     It  was 
also  declared  by  the  deed  that  upon  the  death  of  any 
of  the  trustees  the  survivors  should  from  time  to  time, 
when  and  as  often  as  they  shquld  think  fit,  before  the 
number  of  trustees  should  be  reduced  to  the  number 
of  five,  or  within  three  months  after  they  should  be 
reduced  to  the  number  of  four,  appoint  new  trustees, 
and  convey  the  premises  to  them  so  as  to  complete 
the  number  of  nine  trustees.     It  appeared  that  from 
the  date  of  the  deed  to  the  election  of  a  clerk  in 
1840,  this  clause  had  never  been  strictly  acted  upon, 
though  the  number  of  trustees  had  generally  been 
kept  up  to  nine.     On  the  occasion  of  an  election  in 
1840  there  were  eight  trustees,  two  of  whom  were 
out  &f  the  jurisdiction.     Of  the  remaining  six,  five 
signed  a  written  notice  of  the  intended  election,  which 
notice  was  duly  published  pursuant  to  the  deed, 
though  previous  to  publication  one  of  the  signatures 
was  erased.     The  same  five  attended  at  the  meetings 
which  was  held  within  the  proper  time,  and  four  of 
them  voted  for  the  successful  candidate.     These  four, 
and  the  trustee  within  the  jurisdiction,  who  was  not 
present  at  the  meeting,  joined  at  the  presentation, 
which  was  subsequently  approved  of  by  the  trustees  out 
of  the  jurisdiction.     The  remaining  trustee  refused  to 
join  in  the  presentation.  It  was  held  by  Sir  J.  L.  Knight 
Bruce,  V.C.,  that  the  informality  in  the  appointment 
of  the  trustees  did  not  vitiate  the  election,  which  was 
otherwise  valid,  that  the  dissentient  trustee  was  bound 
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to  give  effect  to  it  by  joining  in  the  presentation^  and  chap.  nn. 
that  the  bishop,  subject  to  any  question  arising  as  to      — 
professional  unfitness  in  the  clerk,  or  corrupt^  simo* 
niacal,  or  scandalous  proceedings  at  the  election  was 
bound  to  present. 

7.  After  a  receiver  has  been  appointed,  the  church-  After  »p- 

,        .    I      ,  pointmcnt  of 

warden  of  a  parish  xilL*^  restrained  by  injunction  »jj^^^ 
fifom  interfering  with  the  chaplain  of  a  chapel  within  ^j^^jj; 
an  hospital,  the  subject-matter  of  the  suit,  although  ^^^^ 
the  churchwarden  alleges  that  the  chapel  is  the  parish  g^^"^***^ 
church,  and  that  he  merely  wishes  to  try  his  right,  eb^apdls «» 
In  Attorney- GcTieral  v.  St.  Cross  Hospital^  SLder  agj^^ 
receiver  of  the  charity  property  had  been  appointed, 
the  Rev.  W.  Holloway,  the  alleged  churchwarden  of 
the  parish  of  St.  Faith^  insisting  that  the  chapel 
within  the  hospital  of  St.  Cross  was  the  parish  church 
of  St.  Faith,  and  in  order,  as  he  alleged,  to  try  the 
right,  forcibly  prevented  the  chaplain  performing  di- 
vine service  therein  as  he  had  usually  been  accustomed 
to  do.     Sir  J.  Eomilly,  M.R.,  restrained  the  Rev.  W. 
HoUoway  from  interrupting  or  interfering  with  the 
performance  of  divine  worship  in  the  chapel,  but  gave 
him  liberty  to  proceed  to  any  Court  to  try  the  ques- 
tion raised  by  him,  or  to  establish  any  rights  claimed 
by  him  as  churchwarden.^ 

8.  When  an  annuity  is  left  to  a  chaplain,  the  Court  ^hapfiSof » 
will  endeavour  so  to  provide  for  its  payment,  that  no  ^' 
reduction  shall  take  place  in  any  previous  salary  to 

which  he  was  entitled.  Thus  where  a  testatrix  gave 
an  annuity  of  sixty  pounds  to  a  worthy  Church  of 
England  clergyman  who  would  preach  every  Sabbath 

>  18  Bear.  601.  '  S. C,  affirmed  on  appeal,  8 

De  G-.  Mac.  &  Gt.  88. 
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^srot^a^*  day  to  the  prisoners  at  Lincoln^  and  pray  daily  to 
—  them.  At  the  time  of  the  testatrix's  death  the  county 
gaol  was  the  only  prison  at  Lincoln^  but  subsequently 
a  city  gaol  was  established.  Both  prisons  had  chap- 
lains^ whose  salaries  were  fixed  by  the  justices  of  the 
peace^  and  paid  out  of  the  county  rates.  An  order 
was  made  for  payment  of  the  annuity  to  two  chap- 
lains in  proportion  to  the  number  of  prisoners  under 
their  charge^  with  liberty  to  apply  in  case  their  salaries 
should  be  reduced  in  consequence  of  their  additional 


income. 


SECTION  III. 
As  TO  THE  Election,  ApponrrMENT,  jlsb  Bsicotal  op  the 

MiNISTEBS  AJSTD  TbFBTEES  OF  DlS8EKTIN<}  ChAFELS. 


1 .  IHssenting  ministers  and  (rtu- 

teea  elected  or  appointed  ac- 
cording to  deed  of  trust. 

2.  Minister  may  he  elected  for 

life  or  for  a  limited  period, 
or  removable  cU  pleasure. 
8.  Majority  of  congregation  to 
elect  minuter^  when. 

4.  Mere  occupiers  of  pews  not  en- 

titled as  part  of  the  congre- 
gation to  join  in  election  of 
minister. 

5.  Swrvvcvng  trustee  or  his  heir 

not  entitled  to  appoint  new 
trustees  or  elect  minister. 

6.  Inquiries  directed  by  the  Court 

of  Chancery  when  deed  does 
not  provide  for  eHection  of 
minister  or  appomtmenl  of 
trustees. 


7.  Minister  being  tenant-at-will 

qf  meeiing-house,  mutt  give 
up  possession  on  mare  de- 
mand of  the  trustees. 

8.  Maiidamus  to  admit  a  mMiis- 

ter  after  election. 

9.  Mandamus  granted  to  restore 

a  minister,  when. 

10.  Court  of  equity  may  entertain 

question  whether  minister 
duly  elected,  when. 

11.  Equity  wiU  restrain  governing 
,  body  from  hindering  minis- 
ter improperly  dismissed. 

12.  Pending  suit  for  regulation  <if 

meeting-house,  minister  re- 
tained  and  paid  by  Court. 

13.  Jnjumction  to  restrain  msnister 

irregularly  elected  from  qfi- 
dating. 


In  re  Russejfs  Charities,  7  Jur.  N.S.  326. 
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14.  Dmewtiag  wmitten  holding 

tenetg  differing  from  foun- 
dert  enjomed  from  preach- 
ing though  doOed  by  a  ma- 
jwity. 

15.  MtQorily  of  ctmgrtgaJtion  with 

power  to  make  new  or  alter 
old  laws,  eawMt  alter  fwnr 
damental  principleM  qf  aito- 
datiGM, 

16.  StaiuU  7  <i;  8  Vict.  c.  45  doet 


not  apply  to  queHion  whether  ohxp.  TITT. 
minister  duly  ordained.  ^eot.  8. 

17.  Expulsion  of  trustees  under 

express  power  on  ceasing  to 
bdong  to  the  same  religious 
community. 

18.  Removal    by    the    Cowrt    of 

Chancery. 

19.  Withdrawal  by  Lord  Gran- 

worth  of  his  dictum  in  At- 
torney-Qeneral  v.  Hardy. 


1.  The  ministers  and  trustees  of  dissenting  meeting-  ^!*^J^ 
houses  ought  to  he  elected  or  appointed  in  the  mode  Jf^^J^*^" 
provided  for  hy  the  deed  of  trust,  the  terms  of  which  2^i*^to 
must,  as  in  all  other  cases  of  trust,  be  complied  with.  J^^®^ 

2.  A  minister  may  be  elected  for  life  or  for  a  shorter  iciniBter 
period,  for  although  the  policy  of  the  Established  Seated  for 
Church  has  been,  by  giving  the  minister  an  estate  for  limited  pe- 

,.-.,.        /v*  1         M  '        y  -t  V  nod,  or  re- 

life  m  his  office  to  render  him  (m  a  certain  degree)  movable  at 

pl6aaur6. 

independent  of  his  congregation,  the  same  principle 
of  public  policy  does  not  extend  to  dissenting  ministers, 
so  that  if  such  ministers  are  appointed  for  limited 
periods  or  made  removable  at  pleasure,  although  a 
court  of  equity  would  not  be  disposed  to  struggle  hard 
in  support  of  such  a  plan,  yet,  were  the  Court  to  find 
such  a  plan  established,  it  would  be  bound,  if  called 
upon,  to  carry  it  into  effect.* 

3.  When  a  dissenting  minister  is  to  be  elected  by  Minority  ot 
the  votes  of  the  congregation,  the  law  would  intend  tion  to  eUot 
that  the  majority  of  the  congregation  was  thereby  wh«n. 
meant.' 

4.  Mere  occupiers  of  seats  or  pews  in  a  dissenting  Mere  ocoa- 

*  *  ^  piers  of  pewB 

*  Attorney' Oeneralw.Pearsonf  '  Davis  t.  Jenkins,  3  V.  &  B. 

8Mer.402,408.  155. 
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Chap.  yui.  chapcl,  who  are  not  members^  will  not,  it  seems,  be  con- 
not  i^tied  s^^®^^^  ^  ^  P^*  ^^  ^^®  congregation  entitled  to  join 
•spartof  the  in  the  clcction  of  a  minister.    Thus,  where  persons  who 

congre^tion  ^  . 

eiMuSn"!)f    ^^^  merely  hirers  and  occupiers  of  seats  or  pews  in 
minister.      ^  disscutiug  mecting-housc  which  was  held  in  trust 
for  the  use  of  the  congregation,  but  who  did  not  take 
the  sacrament  there,  had  been  excluded  from  voting 
at  the  election  of  a  minister  to  officiate  in  the  meeting- 
house, an  application  for  an  injunction  to  restrain  the 
individual  so  elected  from  acting  as  minister,  or  re- 
ceiving the  emoluments  attached  to  his  office,  was 
refused.^ 
frosSe^or         ^'  ^^^^®  *  convcyauce  of  a  dissenting  chapel  had 
eitiUed  to  *  ^^^^  made  to  five  persons,  their  heirs  and  successors, 
t^tieio?^  upon  certain  trusts,  but  there  was  no  provision  for 
elect  minis-  ^]^q  appointment  of  new  trustees,  it  was  held  by  Lord 
Eldon  that  the  conveyance  thus  inaccurately  expressed 
could  not  be  understood  as  meaning  to  vest  the  in- 
terest in  five  trustees,  so  that  the  whole  management 
might  by  devolution  of  descent  fall  to  one  person,  per- 
haps not  of  the  same  persuasion,  but  a  Roman  Catho- 
lic or  Jew.     The  object  must  have  been  to  secure  a 
succession  of  trustees.* 
Inquiries         6.  Whcrc  thc  dccd  by  which  a  chapel  is  endowed 
t^oiit  of  does   not  make   any  provision  for  a    succession   of 
ShSS'deJd    trustees,  nor  for  the  election  of  a  minister,  an  inquiry 
proridefor    wiU  bc  dircctcd  by  the  Court  of  Chancery,  who,  ac- 
minister  or   cordiug  to  thc  uaturc  of  the  establishment,  are  en- 
SF^tSJr  titled  to  propose  trustees,  and  also  to  elect  a  minister 
and  to  approve  of  him  when  elected.* 

»  Leslie  T,  Bimie,  2  Rubs.  114.  »  Davis  y.  Jenkins,  3  V.  A  B. 

«  Davis  T.  Jenkins,  3  V.  &  B.       161,  169. 
151, 154. 
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7.  A  minister  in  possession  of  a  meeting-house  oi 
vested  in  trustees  is  merely  their  tenant-at-will,  and  ^ 
they  may  determine  his  tenancy  by  a  mere  demand  ^ 
of  possession^  without  giving  him  any  previous  notice..^  ^ 
This  demand  however  of  possession  merely  puts  an  g 
end  to  the  legal  right  of  the  minister,  leaving  to  him  JJ 
whatever  remedy  he  may  have  against  the  trustees,  if  ^ 
they  have  improperly  turned  him  out.* 

8.  A  mandamus  will  be  granted  to  the  trustees  of  JJ 
an  endowed  meeting-house  requiring  him  to  admit  to  ™ 
the  use  of  the  pulpit  as  pastor,  minister,  or  preacher,  **' 
a  person  duly  elected  thereto.' 

9.  An  application  however  for  a  mandamus  to  re-  ^ 
store  a  person  to  the  office  of  minister  of  a  congrega- '« 
tion  and  to  the  use  of  the  pulpit,  will  not  be  successful 
unless  he  makes  out  a  prima  facie  title  to  such  office, 
and  shows  at  least  that  he  has  complied  with  all  the 
forms  necessary  to  constitute  his  right.  Thus  in 
King  v.  Jotham,^  where  the  minister  of  an  endowed 
dissenting  meeting-house  had  been  expelled  by  a 
majority  of  the  congregation,  the  Court  of  Queen's 
Bench  refused  a  mandamus  to  restore  him,  applied 
for  to  enable  him  to  justify  his  conduct,  because  he 
merely  stated  his  supposition  that  he  was  elected  for 
life,  and  had  not  gone  through  all  the  ceremonies 
which  the  particular  sect  to  which  he  belonged  made 
necessary,  uor  had  he  shown  his  compliance  with  the 
requisitions  of  the  Toleration  Act.     BuUer,  J.,  in  giv- 

>  Doe  y.  Janes,  10  B.  &  G.  '  Doe  v.  Jonea,  10  B.  &  Q. 

718 ;  Doe  v.  M'Kaeg,  ib.  721 ;  721. 

Browne  ▼.  Dawson,  12  Ad.  &  Ell.  *  Sex  y.  Barker,  3  Buit.  1265. 

624  ;  Perty  t.  Shipfoay,  1  Giff.  ^  8  T.  B.  676. 
10. 
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Chap.  VIII.  ing  judgment,  drew  a  distinction  between  the  case  of 
—      a  mandamus  to  admit,  and  a  mandamus  to  restore, 
"  The  former,"  he  said,  "  is  granted  merely  to  enable 
the  party  to  try  his  right,  without  which  he  might  be 
left  without  any  legal  remedy.     But  the  Court  have 
always  looked  much  more  strictly  to  the  right  of  the 
party  applying  for  a  mandamus  to  be  restored.     In 
these  cases  he  must  show  Bprimd  facie  title,  for  if  he 
has  been  before  regularly  admitted,  he  may  try  his 
right  by  bringing  an  action  for  money  had  and  re- 
ceived for  the  profits.     Therefore  in  order  to  entitle 
him  to  this  extraordinary  remedy,  he  must  lay  such 
facts  before  the  Court  as  will  warrant  them  in  pre- 
suming that  the  right  is  in  him."^ 
^^vSa  iL         ^^'  AJthough  in  general  cases  the  question  who  is 
^'uMtiS*     ^^^y  elected  minister  of  a  dissenting  meeting-house  is 
mbSb^      tried  by  mandamus,  some  ground  must  be  laid  for 
iSLf*****^  that,  and  if  such  a  ground  does  not  exist  in  the  case, 
the  Court  of  Chancery  may  entertain  a  suit  to  deter- 
mine that  right.* 
Equity  win        11.  Whcrc  a  minister  or  pastor  is  improperly  dis- 
Terningbody  missed  from  his  office,  the  Court  of  Chancery,  in  the 

from  under-  •' 

inff  minuter  casc  of  a  trust,  will  restrain  the  governing  body  from 
hindering  the  minister  or  pastor  in  the  discharge  of  his 
duty.  Thus  in  Daugars  v.  Rivasfi  it  appeared  that 
the  French  Protestant  Church  in  London  was  founded 
in  1550  by  letters-patent  of  the  Crown.  The  pastor 
when  elected  was  presented  to  and  approved  and  in- 
stituted by  the  Crown.      The  governing  body  had, 

»  See  al»o  Rex  t.  Tnutees  of         '  DavU  t.  Jenkitu,  3  V.  &  B. 
Dagger  Lane  Chapel,  2  Smith  20.       165,  per  Lord  Eldon,  C. 

>  28  Beay.  233. 
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apart  from  the  charter  of  incorporation^  fonds  im-  Cha».  viii. 
pressed  with  a  trust  in  favour  of  the  pastor.  The  — ^ 
gOTerning  body  dismissed  the  pastor.  It  was  held  by 
Sir  John  Romilly^  M.R.,  that  notwithstanding  the 
rights  of  the  Crown  as  visitor,  the  Court  had  jurisdic- 
tion to  see  to  the  performance  of  the  trusty  and  to  deter- 
mine on  the  validity  of  the  dismissal^  and  the  Court 
having  come  to  the  conclusion  that  it  was  not  justi- 
fiable^ granted  an  injunction  to  restrain  the  governing 
body  from  hindering  the  pastor  in  the  exercise  of  his 
office. 

12.  Pending  a  suit  for  the  regulation  of  a  dissent-  f^^J^J^tJ^ 
ing  meeting-house,  it  is  the  practice  of  the  Court,  if  "gS^'^****' 
they  find  a  minister  in  possession,  and  ministering  in  nSSJJ'^" 
the  way  in  which  it  was  the  meaning  of  the  congrega-  w'by"^ 
tion  that  he  should,  preaching  the  doctrines  that  were  ^°^' 
intended,  to  continue  him  in  the  meantime,  whether 

he  was  duly  appointed  or  not ;  for  the  great  point  is  to 
have  the  service  performed ;  and  the  Court  will  pay 
him  his  salary.^ 

13.  When  a  minister  has  been  irr^ularly  elected,  injonotion 

^  'f  'to  restrain 

the  majority  of  the  trustees  of  the  congregation  may  ^°**SjJj 
obtain  an  injunction  to  restrain  him  from  disturbing  ^^^^^^ 
the  members  in  the  use  of,  and  from  officiating  in  the 
chapel.  In  Perry  v.  Shipway^  a  chapel  had  been 
conveyed  to  trustees  appointed  by  the  majority  of 
the  men  communicants  of  a  congregation  of  dissenters, 
for  the  use  of  the  congregation.  According  to  the 
ordinances  of  the  society,  the  pastor  was  to  be  first 

*  PcrLordEldon,C.,in25b%  =  i  Giiar.  i;    4  De  G.  &  Jo. 

T.  Wontner,  2  J.  &  W.  247.  353.    See  also  Spur^in  v.  White, 

2  Giff.  473. 
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CHAT.  vin.  invited  to  officiate  for  a  certain  time  by  way  of  proba- 
—      tion,  and,  if  approved,  was  elected  by  a  majority  at 
a  church  meeting  called  for  that  purpose.     A  pastor 
was  invited  to  officiate  for  a  year,  but  before  the  ex- 
piration of  that  time  was  displaced  by  a  majority  of 
the  trustees  on  the  ground  of  alleged   misconduct. 
At  a  meeting  professing  to  be  a  church  meeting,  but 
not  duly  called,  it  was  resolved  that  the  probationary 
pastor  should   become  pastor,  and   that  new   locks 
should  be  placed  on  the  chapel  door.     By  means  of 
locks  affixed  in  pursuance  of  this  resolution,  a  minority 
of  the  trustees  retained  possession  of  the  chapel,  and 
the  probationary  pastor  continued  to  officiate  after  the 
probationary  period  had  expired.     It  was  held  by  the 
Lords  Justices,  affirming  in  substance  the  dedsion  of 
Sir  John   Stuart,  V.  C,  that   the  majority  of  the 
trustees  were  entitled  to  an  injunction  to  restrain  such 
use  of  the  chapel. 
Dissenting        14.  Whcrc  ministcrs  of  dissenting  institutions  hold 
hlirdSg"     tenets  diflfering  from  those  of  the  founders,  they  will 
[ngfrom  ^''  bc  prevented  by  injunction  from  preaching,  although 
jSdTfrom'  elected  by  a  majority  of  the  trustees  or  the  congre- 
thoS^h™^     gation,  as  it  is  not  in  their  power  to  alter  the  de- 
majority.  *  signed  objects  of  the  institution,^ 
Majority  of       15.  Although  power  be  given  to  a  certain  majority 
^tfpSJe?"  of  a  congregation  to  make  new  laws  or  alter  old  ones, 

*  Attorney- General  Y.  Welsh,  Dow.    P.   0.    Ij     MiUigan    v. 

4  Hare  572;  Attorney- General  Mitchell,  S  M.  &  C.  72;  Broom 

T.  Munro,  2  De  G.  &  S.  122  ;  t.  Summers,  11  Sim.  853 ;  At- 

Attomey- General    v.    Gardner,  tomey- General  t.    Murdoch,  7 

2  De  G.  &  S.  102  ;  Lady  Hew-  Hare  445,  1  De  G.  Mao.  &  G. 

ley's  Case  J  Attorney 'General  y.  86;    Attorney- General  v.    Cor- 

Shore,  11  Sim.  592,  9  C.  &  P.  poraiion  of  Bochester,  5  De  Q. 

355 ;  Craigdallie  t.  Aikman,  1  Mac.  &  G.  797. 
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such  power  will  not  be  held  to  extend  to  altering  the  ^^^/J^^- 
fundamental   principles  upon  which  the  association  ^    -r- 

^  tr  ^  to  mAke  new 

was  formed^  and  destroying  the  trusts  upon  which  the  ^^^^^^^ 
property  was  held,  but  only  to  altering  the  laws  or  ^^^^^^^, 
making  new  laws,  so  far  as  might  be  consistent  with  ^®^on  " 
such  principles  and  trusts.^ 

16.  It  seems  that  the  statute  7  &  8  Vict.  c.  45,  stat.7&8 

.  Vict.  c.  45, 

does  not  apply  to  a  case  where  the  question  is  whether  docanot  ap- 

•■■■■■   ''  *  plytoques- 

a  minister  has  or  has  not  been  duly  ordained  accord-  tion  whether 

*'  minister  u 

ing  to  the  original  trust.*  d!m«S'" 

17.  Where  by  the  express  stipulation  of  the  deed  Bxpuidon  of 
of  trust  of  a  chapel  the  trustees  can  be  expelled  in  d^expr^s 
certain  events,  such  as  their  ceasing  to  belong  to  the  ^ingTo 
same  religious  community,  the  power  of  expulsion  same 
may  in  the  happening  of  such  events  be  effectually  community. 
exercised. 

18.  The  Court  will  remove   persons   from   being  ^j^j^t.y^ 
trustees  of  a  dissenting  chapel,  who  hold  opinions  0J"»eery. 
different  from  those  which  ought  to  be  taught  in  the 
chapeL^ 

19.  "With  regard  to  the  question  as  to  what  the  withdrawal 
Court  would  do  when  asked  to  appoint  new  trustees  ^fjjy^^j^^n, 
and  dismiss  old'  ones,  who  although  they  had  not  mis-  *^;^^"^" 
conducted  themselves,  had  nevertheless  shown  them-  ^^rdg. 
selves  not  to  sympathize  with  the  body  for  whom  they 

were  trustees.  Lord  Cran worth,  in  Attorney-General  v. 
Hardy, ^  seemed  to  think  that  it  would  be  expedient 
to  appoint  new  trustees,  although  he  refused  to  inter- 

»  MUligan  y.  liUchellj  S  My.  »  AUamey-Qeneral    v.   Pear- 

k  Gr.  83.  ton,  7  Sim.  290,  809  ;  Attorney- 

'  Attorney- General   v.   Jfur-  OenercU  t.  Shore,  ib.  309,  817. 

dock,  1  De  a.  Mac.  &  G.  86, 143,  *  I  Sim.  N.  S.  857. 
144. 
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c»Aij^^™.  fere  upon  motion.  In  the  subsequent  case  however 
—  of  Attorney 'Gmeral  v.  Clapham,^  his  Lordship  said 
that  he  extremely  doubted  whether  he  had  not  gone 
too  far  in  Attorney -General  v.  Hardy,  that  what  he 
said  there  was  a  mere  obiter  dictum  which  he  wished 
to  withdraw. 


SECTION  IV. 


As  TO  THE  APPOIirTMBKT  AlTD  BeMOYAL  G¥  ScHOOLMASTBBS. 


1.  Schoolmaster  appointed  tmder 

vnttrvmerU  offowidaticn  or 
scheme, 

2.  Founder,  when  entitled  to  ap- 

point, 
8.  Appointment  by  majority  of 
electors  good. 

4.  Majority  while  meeting  con- 

tinues may  rescind  resolvtum 
appointing  schoolmaster, 

5.  Course  adopted  when  it  is  tm- 

certain  who  htu  nomination, 

6.  Nomination  does  not  lapse, 

7.  Qualifications  of  schookfuuter 

— PritgCs  orders. 

8.  Schoclmcuter,  when  appointed 

for  life. 

9.  Schoolmcuter  or  schoohnaster 

<md  usher  sometim£S  a  cor- 
poration. 

10.  Bonds  qf  resignation  by  school- 

masters,  whether  valid. 

11.  Semble,  bond  of  resignation, 

though  valid  at  law  mjay  be 
invalid  in  equity, 

12.  Bond  invalid  at  law  if  cor- 

rupt use  were  intended. 


13.  Appointment  qf  schoolmaster 

restrained,  or  allowed  to  he 
made  subject  to  new  scheme. 

14.  Ccue  cf  double  election. 

15.  Schoolmcuter     wnduly      ap- 

pointed not  removed  after 
acting  a  long  time, 

16.  Removed  if  he  holds  ofice  m- 

coneistewt  with  his  duHes, 
when. 

17.  Mere    misunderstanding    of 

duty  not  a  sufficient  ground 
forremovfU. 

18.  Equity  nuiy  decide  on  validity 

of  appointment  where  school 
is  reguUUed  by  sdieme,  though 
courts  of  common  law  have 
also  jurisdiction. 

19.  Petition  for  removal  of  school- 

master undtdy  appointed, 
when  not  too  late. 

20.  Truetees  (fa  grammar  school 

may  under  power  remove 
schoolmaster  without  assign- 
ing reason. 

21.  Control  qf  Court  qf  Chancery 

over  power  of  removal  when 


^  4  De  O.  Mao.  &  G.  632. 
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exerciaed  improperly  or  cor- 
rupUy. 

22.  Court  wiU  not  interfere  when. 

witon  have  fuU  power  of 
amotion. 

23.  Secus,  although  there  are  viei- 

tora,  vhere  school  is  regulated 
hy  i^ieme  and  trustees  im^ 
■  properly  remove  schoolmas- 
ter'. 

24.  Mandamus     or     prohibition 

againet  visitors,  when. 


25.  Power  of  removal  under  the  Chat.  YiH. 

Grammar  Schools  Act.  ®!!l.*' 

26.  Power  of  Board  to  remove 

sdioolmaster  under  the  Cha- 
ritable Trusts  Act,  1858. 

27.  Jlemoval  of  schoolmasters  and 

mistresses  appointed  after 
28^  Augutt,  1861,  under 
23  <b  24  Viet.  c.  136,  s.  14. 

28.  Power  to  justices  to  give  pos- 

session of  houMs,  etc-,  held 
by  sehoobnaster. 


1.  Schoolmasters  are  appointed  in  varions  manners,  schooi- 

^^  '  master 

hfut  in  all  cases  the  mode  of  appointment  or  election.  »ppoin*ed 

*^^  '  under  m- 

if  any,  set  forth  in  the  instrument  of  foundation  or  J^JfJ*^' 
scheme  should  be  adhered  to.^  orechemc. 

2.  If  the  founder  of  a  school  gives  no  direction  as  Pounder, 

,./,,,  ,  when  en- 

to  the  appointment  or  election  of  a  schoolmaster,  and  tided  to 

'^'^  appoint. 

appoints  no  visitors,  he  and  his  heirs  as  patrons  have 
the  appointment  of  schoolmaster ;  but  if  in  such  case 
the  founder  appoints  a  visitor,  then  the  visitor  is  en- 
titled to  appoint  a  schoolmaster.^ 

3.  Where  the  nomination  of  a  schoolmaster  is  given  Appoint- 

°  xnent  by 

to  a  body  of  men,  though  not  a  corporation,  an  ap-  ^^!^  °' 
pointment  made  by  the  majority  will  be  good.  In  ^yo^- 
Whitknell  v.  Gartham^  a  power  to  appoint  a  school- 
master to  a  grammar  school  was  given  to  the  vicar 
and  all  the  churchwardens  of  a  parish,  and  in  case  of 
their  n^lect  to  appoint,  the  power  of  appointment 
was  to  devolve  upon  two  corporate  bodies  in  succes- 
sion, and  to  result  in  the  dernier  ressart  to  the  same 
vicar  and  churchwardens,  to  whom  also  a  general 


*  Attorney- General   v.  Lord 
Carringion,  4  De  G.  &  Sm.  140. 


3  I^gh  V.  Lewis,  1  East  395, 
»  6  T.  E.  388. 

R   3 
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Chap.  VIII.  powcT  of  managing  the  trusts  was  committed.    There 
— ^      had  always  been  eleven  churchwardens  of  the  parish, 
and  the  usage  had  been  for  the  vicar  and  a  majority 
of  the  churchwardens  to  appoint.     It  was  held  by  the 
Court  of  King's   Bench  that  the  nomination  of  a 
schoolmaster  by  the  vicar  and  the  majority  of  the 
churchwardens  was  a  valid  nomination,  especially  as 
such  an  election  was  supported  by  usage.  ^ 
M^ojfj^y  t-       ^'  ^^^®  *^®  meeting  of  the  electors  continues,  it 
ti?  "^Tma     ^®  competent  to  the  majority  of  them  to  rescind  their 
iStiSSV!***'  resolution  appointing  a  schoolmaster.     Thus,  in  Aitor- 
MhTO°*       f^'G^f^^f^l  ▼•  Matthew,^  the  vicar,  churchwardens, 
marter.       ^inA  ovcrsccrs  of  the  poor  of  a  parish  having  the  no- 
mination of  the  master  of  a  charity  school,  on  the 
occurrence  of  a  vacancy,  a  meeting  was  held  to  elect 
a  successor  to  the  office.     A  candidate  was  elected  by 
the  majority,  and  a  minute  of  his  election  was  entered 
by  the  clerk  in  the  minute-book.     Immediately  after- 
wards, upon  its  appearing  that  the  person  elected  held 
an  office  which  prevented  his  devoting  his  time  exclu- 
sively to  the  school,  the  majority  of  the  electors,  be- 
fore the  meeting  was  dissolved,  reversed  their  vote, 
rescinded  the  minute  of  election,  and  postponed  the 
election  to  a  subsequent  day.     Upon  an  information 
being  filed  at  the  relation  of  the  person  first  elected, 
praying  a  declaration  that  he  was  duly  elected  master 
of  the  school,  and  seeking  by  motion  to  restrain  the 
trustees  from  paying  the  salary  to  a  person  subse- 
quently appointed  schoolmaster,  Lord  Lyndhurst,  C, 
refused  the  motion,  being  of  opinion  that  the  electors 

1  See  also  Wilkinson  v.  Malin,      2  Tyrw.  544. 
2  Cromp.  &  J.  636,  655  ;  S.  C,  »  8  Rubs.  500. 
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had  power  to  act  as  they  had  done^  as  they  had  pro-  chap.  tiii. 
ceeded  bond  fide  and  with  a  view  to  the  welfare  of  the       — ^ 
charity. 

5.  Sometimes  it  is  difficulty  if  not  impossible,  to  ^^"^, 
Gnd  out  in  whom  the  appointment  of  a  schoolmaster  "^^^^  '^^}^ 

**  ^  uncertain 

is  vested,  and  in  such  case  an  application  to  the  Court  ^^^  ^*»  °o- 

'  *^*  mmation. 

of  Chancery,  or  in  case  of  the  Crown  being  visitor^ 
to  the  Lord  Chancellor  as  visitor  for  the  Crown,  may 
be  necessary.  Thus,  in  Attorney -General  v.  Black,^ 
by  orders  made  on  the  foundation  of  a  school,  a  pro- 
vision was  made  that  the  schoolmaster  was  to  be 
appointed  by  three  of  the  original  feoffees  or  their  re- 
spective heirs  male  for  the  time  being,  and  the  curate 

of  the  church  of  W or  three  of  them.  And  if  there 

should  not  be  an  heir  male  of  any  of  such  feoffees, 
then  upon  any  death  or  removal  the  schoolmaster 
should  be  chosen  by  the  curate,  churchwardens,  and 
six  other  of  the  chief  inhabitants  of  W.  (for  the  time 
being).  The  three  feoffees  being  all  dead  without  an 
heir  male,  disputes  arose  as  to  naming  the  chief  in- 
habitants to  join  with  the  curate  and  churchwardens 
in  the  appointment  of  a  schoolmaster,  and  upon  the 
last  vacancy  two  persons  were  appointed.  A  petition 
being  presented  to  the  Lord  Chancellor  as  visitor, 
praying  a  declaration  in  respect  of  the  late  election 
of  a  master  of  the  school,  and  directions  for  the  future 
duties.  Lord  Eldon,  C,  by  order  as  visitor  of  the  school 
in  right  of  the  Crown,  declared  both  elections  void, 
and  directed  that  it  be  referred  to  the  Attorney-Ge- 
neral to  consider  and  report  what  directions  or  alter- 
ations touching  the  mode  and  right  of  election  and 

>  11  Ves.  191. 
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cxAP.  vin.  appointment  of  a  schoolmaster  upon  that  or  any 
—  '  fixture  vacancy  would  be  fit  and  proper  to  be  made, 
and  what  directions  and  alterations  were  proper  to 
be  made  in  the  orders^  constitutions,  and  directions 
of  the  said  school,  as  should  seem  to  him  most  con- 
ducive to  the  interest  and  benefit  of  the  objects  of  the 
charity,  and  the  furtherance  of  the  intention  of  the 
donors  thereof. 

Nomination       6.  Thc  right  of  nomination  is  often,  either  in  the 

of  school-  ^  ' 

master  do«a  evcut  of  the  failurc  of  the  heirs  of  the  patrons  of  a 

not  lapse.  '^ 

charity,  or  in  the  event  of  the  trustees  not  exercising 
their  right  within  a  certain  period,  given  to  others.^ 

The  nomination  of  a  schoolmaster  however  does 
not  lapse  like  the  presentation  to  a  living.  Thus, 
where  on  the  foundation  of  a  charity  school  certain 
wardens  were  by  the  statutes  to  nominate  a  master 
within  sixty  days  after  an  avoidance,  upon  their  default 
the  Dean  and  Chapter  of  York,  within  thirty  days, 
were  to  do  it,  then  it  devolved  to  the  bishop.  The 
wardens  nominated  one  Romney,  who  not  being  in 
priest^s  orders  as  the  statute  required,  the  bishop  sent 
notice  to  the  chapter,  who  not  making  the  nomina- 
tion, the  bishop  after  the  expiration  of  the  thirty  days 
nominated  Craddock,  who  afterwards,  apparently  with- 
out having  taken  actual  possession,  resigned  his  office. 
In  five  days  afterwards  the  wardens  again  nominated 
Romney,  then  being  in  priest's  orders.  It  was  held 
that  the  second  nomination  by  the  wardens  was  valid.^ 
Qualification      7.  A  pcrsou  to  be  clectcd  schoolmaster  must  possess 

ofschool-  ,./.        .  -Ill  . 

master-      thc  qualmcations  required  by  the  statutes  or  mstru- 

orders. 

*  Attorney- General  ▼.  Blacky  *  Attometf-Oeneral   ▼.    Wye- 

11  Ves.  191.  liffe,  1  Ves.  80. 
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meat  of  foundation.  Thus^  when  the  person  to  becKAP.Mn. 
elected  schoolmaster  was  required  by  the  statutes  of  ^— ' 
the  foundation  to  be  in  priest^s  orders.  Lord  Hard- 
wicke,  C.J  said  that  the  person  elected  not  being  in 
priesf  8  orders,  could  not,  on  the  construction  of  the 
statutes,  be  dispensed  with  by  the  Court.  "  I  should 
doubt  indeed/'  added  his  Lordship,  '^  whether,  to  be 
in  priest^B  orders  should  be  strictly  taken  according  to 
the  Canon  Law,  or  agreeable  to  common  parlance,  if 
it  turned  on  that  alone ;  but  the  subsequent  statutes 
show  that  such  orders  were  meant  as  capacitated  the 
person  to  celebrate  the  Mass;,  which  is  a  decisive 
construction  on  the  words  of  the  former  statute,  and 
binds  me  down ;  for  since  the  Reformation  a  charitable 
foundation  for  saying  Mass,  or  praying  for  souls,  is 
adjudged  to  be  performed  by  saying  the  service  ac- 
cording to  the  Litany.^ 

8.  A  schoolmaster  may,  according  to  the  terms  of  schooi. 
the  instrument  of  endowment,  be  appointed  for  life.^  appointed 

9.  In  some  cases  a  schoolmaster  of  a  grammar  sohooii 
school,  either  alone  or  in  conjunction  with  the  usher,  ^^^u  ^' 
may  constitute  a  corporation.     In  these  cases  we  have  ^er^!^m»- 
before  seen  to  what  extent  the  visitors  of  such  schools  potion?'' 
have  jurisdiction.^ 

10.  In  order  to  obtain  greater  power  over  school-  BondB  of 
masters,  they  have  occasionally  been  required  to  give  by  ISoo^° 

--^..  ,.  .  _  master,  whe- 

bonds  of  resignation  on  their  appointment,  and  ques-  therTaiid. 
tions  have  been  raised  as  to  their  validity.     In  the 
case  of  Legh  v.  Lettns,^  a  schoolmaster  of  an  ancient  zegh  t. 

Xcvw. 

*  Attorney 'OenercU  t.  Wye-  Chrammar  School,  14'Bea7.  201. 
Uffe,  1  Ves.  80.  '  »  Ante,  p.  121, 128. 

>  Attomey.General    y.     The  <  1   East  391,  1  Bligh  N.  S. 

Warden    of    the    Louth    Free-      158  cited. 
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o«^^vui.  school,  who  as  it  was  alleged  had  a  freehold  in  his 
—  office,  on  his  appointment  gave  a  bond  to  his  patron, 
to  resign  when  required  by  him  or  his  heirs  by  writing 
so  to  do.  The  Court  of  Queen's  Bench  dubitanie, 
Lawrence,  J.,  held  that  the  bond  was  good.  Lord  Ken- 
yon,  C.  J.,  said, "  I  cannot  see  anything  ill^al  or  wrong 
in  the  patron  of  this  school  taking  a  general  bond  of 
resignation  from  the  schoolmaster  whom  he  appoints. 
Many  good  reasons  may  occur  for  taking  such  a  secu- 
rity ;  it  enforces  his  good  behaviour,  and  may  tend  to 
prevent  those  ill  consequences  which  too  frequently 
happen  from  the  neglect  of  those  whose  duty  it  is  to 
superintend  such  institutions.  What  is  this  but  a 
more  easy  method  of  exercising  a  visitatorial  autho- 
rity V  Lawrence,  J.,  however,  very  justly  observed, 
"  It  is  true  that  a  bond  may  be  taken  to  enforce  the 
observance  of  those  duties  which  by  law  are  required 
to  be  performed  by  the  appointee  of  an  office;  but 
then  it  should  be  so  expressed  in  the  condition.  But 
a  general  bond  like  the  present,  though  it  may  be 
made  use  of  for  good,  may  also  be  made  use  of  for 
bad  purposes ;  at  least,  there  is  nothing  on  the  face  of 
the  instrument  to  restrain  the  improper  use  of  it  as 
there  is  where  it  is  conditioned  for  the  due  perform- 
ance and  execution  of  the  office.  And  as  Lord  Chief 
Justice  Willes  observed  in  Laying  v.  Paine^  such  a 
bond  may  be  used  as  the  means  of  selling  the  office, 
or  to  favour  the  partial  views  of  the  patron  by  compel- 
ling the  appointee  to  regulate  his  conduct,  not  by  the 
duties  of  his  office,  but  in  subservience  to  the  plea- 
sure of  his  patron. '^     This  case  came  afterwards  be- 

>  WiUca*  R«p.  671,  574. 
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fore  the  Exchequer  Chamber  upon  a  writ  of  error,*  cha».  viii. 
but  the  Court  declined  giving  any  opinion,  because      — ^ 
it  did  not  suflSciently  appear  upon  the  record  that 
the  office  of  schoolmaster,  to  which  the  plaintiff  in 
error  had  been  appointed,  was  to  be  deemed  a  freehold 
office. 

In  the  case  of  The  Royston  Free  Grammar  School?  S»*«j>/  „ 
the  trustees  of  a  free  grammar  school  (whose  origin  ^^ST^ 
did  not  appear)  held  property  "to  the  use  of  the 
school/'  Having  elected  a  schoolmaster,  they  obliged 
him  to  enter  into  a  bond  and  agreement,  stipulating 
that  he  should  not  have  or  claim  a  freehold  in  the 
school  or  estates,  and  should  quit  at  six  months'  no- 
tice, and  shoiild  not  intermeddle  with  the  estates,  and 
certain  other  stipulations  as  to  the  government  and 
management  of  the  school.  A  petition  having  been 
presented  under  Sir  Samuel  Romilly's  Act,  the  vali- 
dity of  the  bond  being  brought  into  question.  Lord 
Langdale,  M.R.,  said,  "  that  though  it  might  be  very 
proper  that  many  of  the  regulations  imposed  by  the 
trustees  should  be  observed  under  their  order  and 
direction,  yet  that  it  was  not  proper  to  enforce  them 
in  the  way  which  they  had  done,  by  taking  a  bond 
from  the  schoolmaster.  That  the  trustees  had  ex- 
ceeded their  powers,  though  they  had  intended  what 
was  perfectly  right ;  that  he  could  not  dismiss  the 
petition,  but  must  direct  a  reference  to  approve  of  a 
proper  scheme  for  the  management  of  the  school.'' 

In  this  case  a  petition  of  appeal  was  presented  by 
the  trustees,  but  was  dismissed  upon  the  ground  that 
no  appeal  lay  to  the  Chancellor  from  the  Master  of 

>  Nom.  Lewis  t.  Legh,  3  Bos.  &  P.  231.  >  2  Beay.  228. 
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cha».  vni.  the  Rolls  in  the  case  of  a  petition  under  Sir  Samuel 

Beet.  4.  ^ 

—      Rorailly^s  Act. 
Ani5{«,bond      H,  In  the  case  of  The  Royston  Grammar  School, 
^iS^SS'  the  case  of  Legh  v.  Lewis  does  not,  according  to  the 
mg^bein-    pcport,  appear  to  have  been  cited.     If  it  had  been, 
«i™*7-        Lord  Langdale  might  have  considered  himself  bound 
by  it.     The  cases  however  are  in  some  respects  dis- 
tinguishable.    In  the  case  of  Legh  v.  Lewis,  the  bond 
was  taken  by  the  patron ;  in  the  case  of  The  Royston 
Grammar  School  it  was  taken  by  trustees.     The  bond 
in  the  latter  case,  not  being  taken  for  a  corrupt  pur- 
pose, may  at  law  have  been  perfectly  valid,  for  it  was 
in  itself  much   less  objectionable  than  the  general 
bond  of  resignation  in  the  former;  in  equity,  how- 
ever, it  was  invalid  as  being  in  excess  of  the  duty  of 
the  trustees.     We  may  perhaps  conclude  that  bonds 
of  this  kind,  whether  of  a  general  or  special  character, 
taken  by  persons  who  fill  the  office  of  trustees  for  a 
charity  would,  even  if  valid  at  law,  still  be  held  in- 
valid in  equity. 
BondinTsiid      12.  If  any  corrupt  use  were  intended  to  be  made 
oormptuae  of  such  boud,  the  Attomcy- General  might  ex  officio 
intended,     hc  Called  upou  to  interfere,  and  upon  application  to 
the  Court  of  Chancery  the  appointment  would  be 
taken  out  of  the  hands  of  him  who  so  exercised  it 
corruptly.* 
Appoint.  13.  Where  the  revenues  of  a  ^ammar  school  had 

ment  of  ,  *^ 

school.        mcreased  tenfold  since  the  stipend  of  the  master  had 

muter  re-  *^ 

■Sow^t^T  ^®^^  regulated  by  a  scheme,  the  Court  on  a  vacancy 
™'^^"^j«'*in  the  office  restrained  the  appointment  of  a  new 
sohemo.       master  until  something  had  been  settled  as  to  a  new 

*  Per  Lord  Kenyon,  C.J.,  in  Legh  v.  Lewis,  1  East  395. 
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scheme.     Subsequently^  liberty  was  given  to  appoint  chap.  viii. 
a  new  master,  he  taking  his  office  subject  to  any  future      — 
alterations  to  be  directed  by  the  Court.^ 

14.  Where  there  had  been  a  double  election,  de-c«eofdou- 

,   ,        ble  election. 

dared  void  by  the  Lord  Chancellor  upon  a  petition 
to  him  as  visitor  in  right  of  the  Crown,  in  considera- 
tion of  one  of  the  schoolmasters  elected  having  done 
the  duty  since  the  death  of  the  last  schoolmaster,  and 
upon  his  undertaking  to  continue  to  do  duty  until  a 
new  election  or  appointment  of  a  schoolmaster,  it  was 
directed  that  the  rents  and  profits  (in  which  the 
master  had  a  freehold)  should  be  paid  to  him  during 
the  time  he  should  perform  the  duty,  or  until  further 
order.* 

15.  Where  a  person  has  acted  as  schoolmaster  for  sohooi- 
a  considerable  period,  though  under  an  undue  appoint-  though 
ment,  the  Court  will  not  remove  him  or  permit  him  pointed,  not 

^  remoTed 

to  be  removed,  unless  it  can  be  shown  that  he  ought  »^'  •^^ 

'  ^        a  long  time. 

to  be  removed  for  misconduct,  which  could  have  been 
justly  made  a  ground  for  his  discharge,  if  his  appoint- 
ment had  been  originally  right.^ 

16.  A  master  will  be  removed  from  a  school  if  he  R«nioTed  if 

he  holde 

msists  upon  holding  an  office  inconsistent  with  theoffl<>«j°«m. 

*^  °  Butent  with 

p^ormance  of  his  duties  as  schoolmaster,  or  which  ^^^''****' 
by  the  instrument  of  foundation  it  was  intended  he 
should  not  hold,  but  he  may  hold  another  office  if  it 
is  not  inconsistent  with  the  performance  of  his  duties 

*  Attomey-Oeneral     v.     The  tomey-Chneral    v.   Hartley ^    2 

Warden  of  Louth  Free  School^  Jac.  &  W.  875.     See  also  AHor- 

14BeaT.  201.  ney-General  v.  Dixie^   13  Ve». 

'  Attomeg'General  r.  Black,  535,  541 ;  Foley  v.  WotUner,  2 

11  Vee.  191, 193.  Jao.  &  W.  247. 

>  Per  Lord  Eldon,  C,  in  ^^ 


378  REMOVAL   OF 

c^^vin.  as  schoolmaster^  and  it  does  not  appear  to  have  been 
—  intended  that  he  should  not  hold  such  office.  .In  the 
case  of  Attomey-General  v.  Hartley,^  the  master  of 
the  Bingley  Free  School  had  been  appointed  vicar  of 
Bingley,  and  an  information  was  filed  containing  a 
variety  of  complaints  against  the  master  and  trustees, 
and  insisting  that  the  offices  of  schoolmaster  and  vicar 
ought  not  to  be  held  together.  Lord  Eldon  however 
held  them  not  to  be  incompatible.  "A  schoolmaster," 
said  his  Lordship^  "  has  his  duties  prescribed  to  him 
by  the  rules  and  regulations^  and,  if  you  please  so  to 
put  it,  by  the  practice  of  the  school.  If,  being  vicar 
of  the  parish,  he  cannot  observe  these  rules  and  regu- 
lations, and  act  according  to  that  practice,  that  would 
be  a  ground  for  his  removal  from  the  school.  But, 
looking  at  the  duties  of  the  offices,  I  have  to  ask 
whether,  as  far  as  I  know  them,  they  are  incompati- 
ble? He  happens  to  be  vicar  of  Bingley;  but  if  he 
were  vicar  of  any  other  place,  would  that  be  incom- 
patible? If  he  neglected  his  duty  at  his  vicarage, 
provided  he  performed  his  duty  as  schoolmaster,  I 
should  have  nothing  to  do  with  his  neglect  as  vicar. 
But  if  you  could  show  that  he  had  given  so  much 
personal  attention  to  the  vicarage  as  to  neglect  his 
school,  the  Court  would  dismiss  him  on  the  ground  of 
his  neglect  of  his  duty  as  schoolmaster ;  but  I  cannot 
find  any  pretence  for  that  in  the  evidence.  If,  on  the 
other  hand,  it  appeared  that,  according  to  the  inten- 
tion of  the  founders,  the  vicar  of  Bingley  could  not 
be  the  schoolmaster,  then  the  Court  would  not  have 
to  consider  whether  the  two  offices  are  incompatible, 

*  2  Jac.  &  W.  353,  360,  376. 
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but  its  dry,  naked  duty  would  be  to  remove  him  on  chap.  viii. 

•^ '  ^  8«ot.  4. 

the  ground  of  that  intention.  But  for  that  purpose  — 
the  intention  must  be  clearly  manifested ;  and  though 
I  admits  upon  reading  the  instruments^  that  I  think 
the  authors  of  these  charities  did  not  look  forward  to 
the  event  of  the  vicar  being  schoolmaster^  yet  I  can- 
not collect  anything  which  says  that  he  shall  not^  and 
I  thinks  therefore^  that  that  part  of  the  information 
must  be  dismissed.''^ 

17.  It  is  not  the  habit  of  the  Court  of  Chancery  to  Mewmisun- 
remove  a  schoolmaster  where  there  has  been  any  mis-  of  duty  not 
understanding  as  to  his  duty ;  but  where  that  duty  is  ground  for 
prescribed^  the  master  must  determine^  either  to  hold 

the  situation  doing  his  duty^  or  to  discharge  himself.^ 

18.  Where  the  Court  of  Chancery  has  already  in-  fq^^tymay 

^  "^  "^  decide  on 

terposed  by  scheme  in  the  regulation  of  a  school^  it  i'^olStmlnt 
has  jurisdiction  to  decide  upon  the  validity  of  the  ap-  J  ye'ijjJSf^ 
pointment  of  a  schoolmaster,  even  although  a  Court  ^ough"*' 
of  law  may  have  concurrent  jurisdiction.'  to^o?i*w 

19.  ^Vhere  a  person  became  qualified  for  the  office  jJJJ-J^'^on. 
of  schoolmaster  in  October,  and  in  that  month  gave  f/^^^jjj' 
the  electors  notice  of  his  claim  to  be  appointed,  it  was  ^^l:^ 

^  The  reaaoning  of  Lord  Eldon  that,  by  neglecting  his  parish,  he 

in  this  judgment  is  far  from  sa-  miglit  adequately   perform    the 

iisfisictory.    It  was  delivered  at  a  duties    of   the    school,    it    can 

time  when  it  was  allowed  by  law,  scarcely  be  right  to  allow  a  man 

and  even  bishops  did  not  con-  to  remain  in  a  post  where  his 

sider  it  improper,  to  confer  a  plu-  int-erest  and  duties  are  conflict- 

rality  of  liyings  upon  a  single  in-  ing. 

dividual.    That  a  master  of  a  '  Per  Lord  Eldon,  C,  in  At- 

school  can  perform  its  duties  and  tomey -  General  y.  The  Cooper9* 

those  of  a  parish,  without  neg-  Company,  19  Ves.  192. 
lecting  one  of  them,  is  simply  '  Attorney- General   v.   Lord 

impossible ;  and  even  assuming  Carrington,  4  De  G-.  &  Sm.  140. 
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c«^j^viii.  held  by  Sir  J.  Lewis  Knight  Bruce,  V.C.,  that  his 
imdiin  petition,  which  was  presented  in  the  following  March, 
pgjj^^  for  the  removal  of  a  master  unduly  appointed  in  the 
*^'  previous  month  of  July  was  not  too  late.^ 

Tnuteet  of  20.  Where  the  trustees  of  a  grammar  school  have, 
aofaooi  may    by  the  fouudatiou  deed,  power  to  remove  the  master 

under  powor  , 

j^ve  at  their  discretion,  they  may  remove  him  without  as- 
mjMter  with-  signing  any  reason,  if  they  do  not  act  from  corrupt,  or 
'••■on-        improper  motives.' 

OOTiifoibj'  21.  Where  the  powers  given  to  trustees  to  re- 
Chancery     mQve  a  schoolmastcr  are  in  the  nature  of  trusts,  to 

orer  power  ' 

of  removal    bc  cxcrciscd  for  the  benefit  of  others,  the  Court  of 

when  ezer-  ' 

^'^'^^ib'or  Chancery  will  exercise  a  control  over,  and  prevent  a 
corruptly,  comipt  or  improper  execution  of  such  powers.  This* 
it  will  do  in  the  case  of  a  corporation  as  well  as  in 
the  case  of  individual  trustees.*  Thus  where  trustees 
with  such  powers  deprived  a  schoolmaster  of  his  office 
from  improper  motives,  because  he  voted  for  a  par- 
ticular candidate  at  a  parliamentary  election,*  or  ar- 
bitrarily, without  giving  him  a  proper  opportunity  to 
answer  the  chaises  against  him,^  the  Court  declared 
such  removals  void. 
Court  will        22.  Where  there  are  visitors  who  have  full  juris- 

not  interfere  , ,      .  .  -  ,  ,  ■  i»  i        •■ 

whenrimtors  dictiou  to  act  With  regard  to  the  amotion  of  a  school- 

hareftill  ^ 

power  of      master,  the  Court  of  Chancery  will  not  interfere.* 

amotion.  "* 

*  Attorney  -  General  t.  Lord  ♦  Dummer  v.   Corporation  of 
Carrington^  4  De  G.  &  Sm.  140.       Chippenham,  14  Vee.  245. 

«  Ex  parte  Holland ;  In  re  »  In  re  PMllipe's  Charity,  9 

BnjftonSchool,\\Z\xr.^l\The  Jur.    969;    In    re  Fremingion 

Queen  ▼.  The  DarUngton  School,  School,  10  Jur.  612  ;   WiUi*  v. 

6  Q.  B.  682.  Child,  18  Beav.  117. 

•  Dummer  t.   Corporation  of.  •  Attorney- General    t.   Mag- 
Chippenham,  14  Yes.  250.  dalen  College,  10  Beay.  402. 
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The  relationship^  in  the  ordinary  sense^  of  trustee  chap.  vui. 
and  cestui  que  trust  does  not  exist  between  the  dean  — 
and  chapter  of  a  cathedral  church,  and  the  head -master 
of  the  grammar  school  attached  to  it,  where  both  the 
cathedral  and  school  are  governed  by  the  statutes  of 
the  founder  and  are  subject  to  the  jurisdiction  of  a  spe- 
cial visitor,  and  where  the  head-master  is  paid  out  of 
the  common  funds  of  the  endowment ;  therefore,  when 
the  dean  and  chapter  of  Rochester,  in  exercise  of  a 
power  vested  in  them  by  the  statutes  of  their  founder, 
summarily  dismissed  the  head-master  of  the  grammar 
school  attached  to  the  cathedral  from  his  office  with- 
out hearing  him  in  his  defence,  the  Court  refused  to 
interfere  by  injunction,  either  durante  lite  or  other- 
wise, to  restrain  the  dean  and  chapter  from  removing 
him  from  his  office,  or  from  appointing  another  head- 
master in  his  stead.^ 

23.  But   although  there  are  visitors  of  a  school,  J^*  y^ 
if  it  is  conducted  under  a  scheme,  the  trustees  will  *^«[«  •^ 
be  restrained  from  improperly  removing  the  school-  j'JSSilMSf* 
master,  as,  for  instance,  without  hearing  him  in  his  de-  ^fsJSJe. 
fence.     Thus  in  WtUis  v.  Childey^  by  a  scheme  of  the  JSg^^'i^ 
Court  for  the  regulation  of  a  grammar  school  founded  J^JSl^. 
by  King  Edward  VI.  (of  which  there  was  a  visitor), 
authority   was   given  to  the  trustees,  "upon   such 
grounds  as  they  should  at  their  discretion,  in  the  due 
exercise  and  execution  of  the  powers  and  trusts  re- 
posed in  them,  deem  just,'^  to  remove  the  master  at 
one  and  confirm  it  at  a  subsequent  special  meeting. 
The  trustees  having  grounds  of  complaint  against  the 

»  WhUUm  r.  Dean  and  Chap-  »  13  BeaT.  117. 

Ur  o/Bochetter,  7  Hare  532. 
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Chap.  VOL  master,  they,  without  his  knowledge,  referred  the  mat- 
—  ter  to  a  committee,  who  investigated  the  case  in  his 
absence  and  without  his  knowledge,  and  reported 
against  him.  The  trustees,  without  communicating 
the  report  or  hearing  him,  confirmed  it  in  his  absence 
and  resolved  to  remove  him,  and  they  summoned  a 
second  meeting  to  confirm  the  resolution.  The  mas- 
ter then  attended  and  was  heard,  and  the  removal  was 
confirmed  without  any  other  hearing  or  inquiry  in 
his  presence.  It  was  held  by  Lord  Langdale,  M.R., 
first,  that  the  regulation  did  not  confer  upon  the 
trustees  an  arbitrary  power  to  dismiss  the  master 
upon  any  grounds  which  they  might  deem  just,  free 
from  any  control  of  the  Court ;  and  secondly,  that 
the  master  had  had  no  proper  opportunity  afibrded 
him  of  defending  himself,  no  sufl5cient  means  of  ex- 
planation, and  no  means  of  proving  his  defence,  and 
on  motion,  the  trustees  were  restrained  from  enforcing 
the  dismissal  and  ejecting  the  master. 
MoadamuB  24.  If  a  visitor  may  not  have  acted,  or  may  have 
^on  j«*«»fc  declined  to  act  when  he  ought,  in  removing  a  school- 
when.  '  master,  an  application  may  be  made  to  the  Court  of 
Queen's  Bench  for  a  mandamus ;  or  if  the  visitor  be 
about  to  interfere  where  he  has  no  jurisdiction,  an 
application  may  be  made  for  a  prohibition.* 
Power  of  25.  Any  schoolmaster  appointed  in  any  grammar 

under  the     school  after  the  passing  of  the  Grammar  Schools  Act  * 

Grammar  .  . 

sehooUAct.  receives  his  appointment  subject  to  such  new  statutes 


*  7  Hare  558,    Tapping   on  '  3  &  4  Vict.  o.  77.    Certain 

Mandamus  253,  G-rant  on  Cor-      schools,  it  must  be  remembered, 
porations  557.  are  excepted  from  the  Act.    See 

sect.  24. 
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as  may  be  made  and  confirmed  by  the  Court  ofo^.  viii. 
Chancery  in  pursuance  of  any  proceedings  which  may  — ^ 
be  commenced  under  the  Act  within  six  months  after 
such  vacancy  shall  have  occurred^  and  lapse  of  the 
right  of  the  nomination  of  the  master  shall  take  place 
from  the  time  of  settling  the  new  statutes  and  not 
firom  the  time  of  the  avoidance.' 

The  Court  of  Chancery  may  empower  the  person 
or  persons  having  powers  of  visitation  in  respect  of 
the  discipline  of  any  grammar  school,  or  who  shall  be 
specially  appointed  to  exercise  the  same  under  the 
Act^  and  the  governors,  or  either  of  them,  after  such 
inquiries  and  by  such  mode  of  proceeding  as  the  Court 
shall  direct,  to  remove  any  master  of  any  grammar 
school  who  has  been  negligent  in  the  discharge  of  his 
duties,  or  who  is  unfit  or  incompetent  to  discharge 
them  properly  and  efSciently,  either  firom  immoral 
conduct,  incapacity,  age,  or  from  any  other  infir- 
mity or  causes  whatsoever.'  Power  is  given  in  cer- 
tain cases  to  assign  a  retiring  pension  to  a  master 
removed  for  incompetency,  age,  or  other  infirmity,* 
and  premises  held  over  by  masters  dismissed  or  ceas- 
ing to  hold  office  may  be  recovered  in  a  summary 
manner  under  an  order  of  the  justices  in  petty  sessions 
assembled.* 

26,  In  order  to  release  trustees  fix)m  the  difficul-  ^ower  of 

the  Board 

ties  which  often  arose  in  the  removal  of  schoolmasters  to  remote 

school- 

and  other  officers,  the  22nd  section  of  the  Charitable  "^^'f*'^ 

'  under  the 

Trusts  Act,  1853,  gives  the  Board  power,  upon  P^'oof  gjjjj^jj 
of  negligence,  unfitness,  or  incompetency  firom  immo-  '^^^^ 

*  Sect.  11  *  Sect.  17.  *  Sect.  19  ;  and  see  8.  20. 

*  Sect.  12.  *  Sect.  18. 
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cho.  Tui.  rality,  age,  or  any  other  caase,  to  empower  the  trustees 
—  to  remove  any  schoolmaster,  schoolmistress,  or  other 
officer  of  a  charity,  to  provide  for  the  person  so  re- 
moved, and  to  impose  such  conditions  as  to  the  Board 
shall  appear  proper.  But  it  is  provided  that  where 
there  is  any  special  visitor  of  the  charity,  the  consent 
of  such  visitor,  in  writing  under  his  hand,  is  to  be 
necessary  in  order  to  such  removal. 
ShSS^**^  27.  Every  schoolmaster  and  mistress  appointed 
SStaSL!?^  after  the  28th  August,  1860,  is  removable  from  his 
lS£J*MiS  °^  ^^^  office  after  reasonable  notice  by  the  trustees  or 
ieSo^dar  pereoi^s  actiug  in  the  administration  of  the  charity,  as 
^iwJ^Tu!'  *^®y  ®^^  think  expedient  in  the  interests  thereof,  so 
nevertheless  that  the  removal,  by  virtue  only  of  this 
provision,  of  a  master  or  mistress  who  would  be  other- 
wise irremovable  from  his  or  her  office,  shall  be  de- 
termined on  by  all  or  a  majority  of  such  trustees  or 
administrators  assembled  at  a  meeting  convened  by 
due  notice  delivered  or  sent  by  the  post  to  all  such 
trustees  or  administrators  who  shall  have  any  known 
place  of  residence  in  Great  Britain  or  Ireland,  by  the 
space  of  not  less  than  twenty-eight  days  previously,  for 
the  special  purpose  of  considering  and  determining  on 
the  question  of  such  removal^  and  of  which  intended 
meeting  a  notice  shall  also  be  delivered  or  sent  in  like 
manner  to  the  master  or  mistress  by  the  same  pre- 
vious space,  and  so  also  that  the  resolution  of  the 
meeting  for  the  removal  of  any  such  last-mentioned 
master  or  mistress  shall  be  forthwith  certified  under 
the  hands  of  the  trustees  or  persons  acting  as  afore- 
said who  shall  have  concurred  therein,  or  under  the 
hand  of  the  chairman  of  the  meeting,  and  shall  within 
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seven  days  next  thereafter  be  transmitted  to  the  Board  chap.  viii. 

•^  Sect.  5. 

for  their  approval,  and  the  same  shall  not  take  effect  — 
unless  or  until  the  same  shall  have  been  approved 
by  the  said  Boards  who  may  also,  if  they  so  think  fit, 
fix  the  time  or  any  reasonable  conditions  at  or  un- 
der which  the  same  shall  come  into  operation ;  if  also 
there  shall  be  any  special  visitor  of  the  charity  who 
shall  be  resident  in  Great  Britain  or  Ireland,  and  free 
from  incapacity,  no  removal  of  any  such  last-men* 
tioned  master  or  mistress  shall  be  made  under  the  au- 
thority only  of  the  preceding  provision,  without  the 
written  consent  of  such  visitor ;  provided  always  that 
this  section  shall  not  apply  to  any  endowed  grammar 
school.^ 

28.  Power  is  given  to  the  justices  in  petty  sessions  ^J^g*?^, 
assembled  to  give  possession  of  any  house,  building,  gJJ  J?"**"" 
land,  or  property  of  a  charity  held  over  by  any  school-  h3d?y***^" 
master  or  mistress  or  other  officer,  or  any  recipient  ;^^;^^tc. 
of  the  benefit  of  a  charity,  who  shall  have  been  re- 
moved  firom  or  shall  cease  to  hold  his  or  her  office  or 
place.' 


SECTION  V. 

As  TO  THB  AfFOINTHXNT  AND  KeMOTAL  07  TbUSTEES  OP 

Chautiss. 


1.  CharitUa  may  he  vested  in  cor- 

poratioM  ctggregate  or  aole. 

2.  Corporations    may    be    bare 

trustees  for  or  participants 
in  charities. 

3.  Soman  Catholic  bishops  and 

their  successors  not  a  corpo- 
ration. 


4.  Individwdtrustees  of  charities, 

5.  Power  of  appointing  new  tnts* 

tees  in  instrument  of  founda- 
tion or  scheme. 

6.  Presumption  from  early  usage 

as  to  mode  of  appointing 
trustees  where  trust  deed  is 
lost. 


23  &  24  Vict.  c.  136,  a,  14. 


3  Sect.  18. 
S 
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Chap.  nil. 

Sect.  6. 


7.  PowtrHo  appoint  new  trustees 
oonstrtted  a$  directory,  when. 

8.  Property  conveyed  to  religious 

or  educational  puiposea  to 
vest  in  successors  witkout 
conveyance  under  13  <€;  14 
Vict.  c.  28. 

9.  Appointment  of  trustees  under 

18  d:  14  Vict.  e.  28,  to  he  by 
deed. 

10.  Qualifications  of  trustees. 

11.  After  acquiescence  for  a  long 

time,  trustees  irregularly  ap- 
pointed not  removed. 

12.  New  trustees,  when  appointed 

by  the  Court  of  Chxmcery. 

13.  iVio^  in  all  cases  of  misappli- 

cation of  trust  funds. 

14.  Trutieei     appointed     though 

deed  declaring  trusts  not 
duly  enrolled,  when. 

15.  Not  when  there  are  heirs  of  the 

founder  in  whom  the  patron- 
age ajid  admifiisti'ation  of 
the  charity  is  vested. 

16.  Strict  proof  of  heirship  not 

required. 

17.  Court  inquires  whetlier  pro- 

posed trustees  are  proper,  not 
whether  they  are  most  proper. 

18.  Dissenters  not  appointed  tnts- 

tees  of  Church  of  England 
schools. 

19.  Under  si^ieme,  part  of  a  body 

of  trustees  may  (tct  for  the 
whole. 

20.  Corporations   removed   from 

being'' trustees  as  well  as  in- 
dividuals. 

21.  Suflrvivhig  trustees  appointing 

new  ones  pending  an  in- 
formation. 

22.  Single  trustee  aware  thcU  his 


28. 


24. 

25. 

26. 

27. 


81, 


42. 
48. 


eo^trustees  are  about  to  t 
mit  a  breach  of  trust  may 
proceed  to  remove  them. 
Formerly  trustees   appoin^d 
by  the  Court  of  OkancerTf 
upon  information  only. 
Afterwards    under    Sir     S. 

Romilly's  Act. 
Under  the  Trustee  Acta. 
Petitions  under   the^  iVusUe 

Alt,  1850,  how  entitled. 
When  appointed  at  chambert. 
When  by  the  District  CourU 
of  Bankruptcy  and  County 
Courts. 
When  by  the  Board. 
Tfie  cffidal  trustee  of  charity 
lands,  and  the  official  trustee 
of  charitable  funds. 
Act  relating  to  municipal  cor- 
poration charities. 
Legal  estate  to  remain  in  eor- 

poraiion. 
Act,  where  applicable. 
Where  not  appUcaiUe. 
Court  will  not  Jill  up  vacan- 
cies under  Act,  when. 
Powers  of  trustees  under. 
Members   of  old  corporation 

maybe  trustees. 

Jurisdiction  may  be  exercised 

by    Vice- Chancellor   under 

Municipal  Corporation  Act ; 

And  under  1   Wm.  IV.  e. 

70. 
Costs. 

Legal  estate  now  ^Mstsd  in 
municipal  corporation  on 
charitable  trusts  may  be 
vested  in  trustees. 
Case  of  extinct  corporation. 
Cliarity  Commissioners  may 
substitute  the  bishop  qf  one 
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diocete  for  the  htskop  of  an^ 
other  aa  trustee  in  certain 
cases. 

44.  On  fohote  applieaiion  wdar 

may  be  made, 

45.  CostSj  how  defrayed. 

46.  Exemptions   from  operation 

ofAei. 

47.  Fine  or  htriot  dite  on  admis- 

sion on  death  of  a  single 
trustee  of  copyholds, 

48.  No  heriot  due  on  death  <^one 

of  several  trustees, 
49-  Mode  of  calculating  fine  on 


ad/missioH  ofsAfsral  charity 
trustees  to  copyholds. 

50.  Payable  in  respect  of  old  con- 
tinuing as  tDeU  as  new  trtu- 
tees. 

51.  Compensation  for  fine  when 
copyholds  (vre  vested  in  offi- 
dM  trustee. 

52.  Provision  for  payment  in  lie/u 
of  fines  on  death  or  aliena' 
tion  of  property  of  copyhold 
or  customary  tenure  vested 
in  trustees  fqgf  religunis  or 
educational  purposes  wnder 
13<t'14  Ftcf.c.  28. 

1.  Charities  may  be  vested  in  corporations  aggre- 
gate^ such  as  the  heads  and  fellows  of  a  college^  the 
dean  and  chapter  of  a  cathedral  church ;  or  in  a  cor- 
poration sole^  such  as  a  bishop^  parson^  or  vicar  j^  and 
thus  be  kept  up  by  a  perpetual  succession  of  members 
so  as  to  continue  for  ever. 

2'.  Corporations  may  be  bare  trustees  of  a  charity, 
or  they  may  be  themselves  beneficially  interested  in 
and  participants  of  the  charity,  as  the  master  and 
poor  of  an  hospital. 

3.  A  bequest  to  "  Roman  Catholic  bishops  and  their 
successors,^'  upon  trust  for  a  charitable  purpose,  is 
void,  as  the  law  does  not  recognize  any  such  corporate 
characters ;  but  where  they  are  particularly  named, 
there  is  no  objection  to  their  exercising  the  charitable 
trusts  under  the  direction  of  the  Court  of  Chancery 
(as  any  other  trustees  must  have  done)  during  their 
joint  lives ;  but  upon  the  death  of  either  of  them,  the 
trust  will  devolve  upon  the  Court  of  Chancein^.^ 


Chap.  VIII. 

Sect.  6. 


Cluuritiefl 
maybe 
vested  in 
corporations 
aggregate 
or  sole. 


Corpora- 
tions maj  be 
bare  trustees 
of  or  par- 
ticipants in 
charities. 


Roman 
Catholic 
bishops  and 
their  succes- 
sors not  a 
corporation. 


34. 


Hophinson  v.  Ellts^  5  BeaT. 


'  Attorney- GenertU  v.  Potcer^ 
1  BaU  &  B.  l^,  149. 
S   2 
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chaf.  vni.  4.  Again,  the  estates  and  funds  of  charities  may  be 
,  .."n"  ,  vested  in  individual  trustees,  and  upon  the  death  of 
trustees,      some  or  all  of  them  the  appointment  of  new  trustees 

to  succeed  them  becomes  important  if  not  necessary. 

The  question  then  arises, how  is  that  to  be  done? 
Power  of         5,  Wherever  there  are  individual  trustees,  power  of 

ftppomtiog  ^      ,  ,  .  .  ii      . 

new  trustees  appointing  ucw  oncs  lu  Certain  events  is  generally  m- 
ment  of       gertcd  in  instruments  by  which  charities  are  founded. 

foundation  "^  ' 

or  scheme.  I  qj  jn  schcmcs  by  which  they  are  regulated,  and  when 
that  is  the  case,  trustees^  ought  to  be  appointed  in  the 
mode  thereby  prescribed. 
u^frSm         ^'  "^^^^^  ^^^  ^^^^  ^^  *'"^*  ^^  ^^®*>  ^^  determining 
2to  m^e    ^^®  mode  of  appointing  new  trustees,  the  Court  will  be 
i^'*SSSte^s  &^5<ied  by  the  earliest  evidence  of  usage,  presuming 
dcSls^S?  ^^^^  ^^^^  ^^  ^^®°  ^^^®  ^^  rightly  done.     Thus  in 
Attomey-Genei^al  v.  Dalton^  in  1671,  an  estate  was 
purchased  out  of  parish  funds,  and  was  conveyed  to 
the  rector,  churchwardens,  and  twelve  parishioners,  for 
the  relief  of  the  poor  inhabitants.     The  deed  was  lost. 
New  trustees  were  appointed  by  deed  in  1701,  which 
.  recited  that  the  deed  of  1671  provided  that  when  the 
trustees  were  reduced  to  five,  they  should  convey  the 
premises  to  themselves  and  eleven  other  parishioners. 
In  1725,  1769, 1782,  and  1806,  new  trustees  were  ap- 
pointed by  the  parishioners y  but  the  de^ds  executed  in 
1769,  1782,  and  1806,  contained  a  proviso  that  the 
new  trustees  should  be  nominated  by  the  five  sur- 
vivors.    In  1831  and  1842   new   trustees  were  ap- 
pointed by  the  old  trustees.     It  was  held  by  Lord 
Langdale,  M.R.,  that  the  last  appointments  were  in- 
valid, and  that  the  right  of  nominating  new  trustees 

1  13  Beav.  141. 
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belonged  to  the  parishioners^  and  not  to  the  surviving  chap.  vni, 
trustees^  and  the  legal  estate  was  presumed  to  be      — 
vested  in  the  persons  to  whom  it  was  purported  to  be 
conveyed,  notwithstanding  some  irregularities. 

7.  In  eases  of  charitable  trusts,  where  the  Courts  ^^wer  to 

I  -" — ---  —  — '  appoint  new 

have  adopied  a  greater  latitude  of  construction  than  ^^f^^^Jn. 

in  ordinary  cases,  directions  to  appoint  new  trustees  J^J^J^" 

on  the  happening  of  a  certain  event  will  be  considered  ^^^' 

merely  to  have  a  directing  character,  authorizing,  it 

is  true,  the  appointment  of  trustees  on  such  an  event, 

without  any   intention  of  confining  the  exercise  of 

the  power  to  the  happening  of  such  event  only.   Thus    I 

where  six  trustees  were  appointed,  and  it  was  directed 

"  that  when  the  trustees  were  reduced  to  the  number 

of  three  they  should  choose  others,"  it  was  held  that 

an  appointment  by  the  sole   surviving  trustee   was 

good.^     And  where  in  the  case  of  twenty-five  trustees, 

the  direction  was,  t?uit  when  reduced  to  fifteen  the  sur-    ^ 

vivors  should  elect  new  trustees,  it  was  held,  that  al-    -^^^tZT^^^.  s- 

though  seventeen  remained,  the  survivors  were  at  liberty   ^g-^^  tr^  ?^ 

to  exercise  their  power,  but  that  when  they  were  re-        ^^  ''°*- 

dnoed  to  fifteen  they  were  compellable  so  to  do.^ 

8.  By  13  &  14  Vict.  c.  28,  it  is  enacted  that  where-  Property 

oonveyeo  to 

ever  freehold,  leasehold,  copyhold,  or  customary  pro-  religious  or 
perty  in  England  or  Wales  has  been  or  hereafter  shall  purposes  to 

*^       "^  ^^  vest  in  luc- 

be  acquired  by  any  congregation  or  society  or  body  of  ^5|f^7*'^ 
persons  associated  for  religious  purposes  or  for  the  »j<j«  J^^^J^ 
promotion  of  education,  as  a  chapel,  meeting-house,  or<^*®- 
other  place  of  religious  worship,  or  as  a  dwelliug-house 
for  the  minister  of  such  congregation,  with  offices, 

*  Attorney- General  ▼.  Flayer^  &  C.  0.  C.  139  j  and  vide  Foley 

2  Yem.  748 ;  Attorn^- General  v.  JFofUnerj  2  Jac.  &  W.  245. 
T  BUkop  of  Lichfield,  bYee,S2Si  '  Doe  d,   Dupleix  v.  Hoe,  1 

AMomeyOeneral  t.  Owning^  2  T.  Anst.  86. 
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^"swt^6^'  garden,  and  glebe,  or  land  in  the  nature  of  glebe,  for 
—  his  use,  or  as  a  schoolhouse  with  a  schoolmaster's 
house,  garden,  and  playground,  or  as  a  college,  aca- 
demy, or  seminary,  with  or  without  grounds  for  air, 
exercise,  or  recreation,  or  as  a  hall  or  rooms  for  the 
meeting  or  transaction  of  the  business  of  such  con- 
gregation or  society  or  body  of  persons;  and  wherever 
the  conveyance,  assignment,  or  other  assurance  of  such 
property  has  been  or  may  be  taken  to  or  in  favour  of 
a  trustee  or  trustees  to  be  from  time  to  time  ap- 
pointed, or  of  any  party  or  parties  named  in  such 
conveyance,  assignment,  or  other  assurance,  or  sub- 
ject to  any  trust  for  the  congregation  or  society  or 
body  of  persons,  or  of  the  individuals  composing  the 
same,  such  conveyance,  assignment,  or  other  assur- 
ance shall  not  only  vest  the  freehold,  leasehold,  copy- 
hold, or  customary  property  thereby  conveyed  or 
otherwise  assured  in  the  party  or  parties  named 
therein,  but  shall  also  effectually  vest  such  free- 
hold, leasehold,  copyhold,  or  customary  property  in 
their  successors  in  oflSce  for  the  time  being,  and  the 
old  continuing  trustees,  if  any,  jointly,  or  if  there  be 
no  old  continuing  trustees,  then  in  such  successors 
for  the  time  being  wholly  chosen  and  appointed  in 
the  manner  provided  or  referred  to  in  or  by  such 
conveyance,  assignment,  or  other  assurance,  or  in  any 
separate  deed  or  instrument  declaring  the  trust  thereof; 
or  if  no  mode  of  appointment  be  therein  set  forth, 
prescribed,  or  referred  to,  or  if  the  power  of  appoint^ 
ment  be  lapsed,  then  in  such  manner  as  shall  be 
agreed  upon  by  such  congregation,  society,  or  body 
of  persons,  upon  such  and  the  like  trusts,  and  with, 
under,  and  subject  to  the  same  powers  and  provi- 
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sions  as  are  contained  or  referred  to  in  such  convey-  chap.  viii. 

^         Sect.  5. 

ance,  assignment^  or  other  assurance,  or  in  any  such  — 
separate  deed  or  instrument,  or  upon  which  such  pro- 
perty is  held,  and  that  without  any  transfer,  assign- 
ment, conveyance,  or  other  assurance  whatsoever,  any- 
thing in  such  conveyance,  assignment,,  or  other  assur- 
ance, or  in  any  such  separate  deed  or  instrument  con- 
tained, to  the  contrary  notwithstanding :  provided  al- 
ways, that  in  case  of  any  appointment  of  a  new  trus- 
tee or  trustees  of,  or  the  conveyance  of  the  legal 
estate  in  any  such  property  being  made  as  hereto- 
fore was  by  law  required,  the  same  shall  be  as  valid 
and  effectual  to  all  intents  and  purposes  as  if  the  Act 
had  not  been  passed.^ 

9.  That  for  the  purpose  of  preserving  evidence  of  Appoint- 

,  *^  ,  .  ment  of  new 

every  such  choice  and  appomtment  of  a  new  trustee  or  trustees, 
new  trustees,  and  of  the  person  and  persons  in  whom  i4Vict.o.28, 
such  charitable  estates  and  property  shall  so  from  <^««<l 
time  to  time  become  legally  vested,  every  such  choice 
and  appointment  of  a  new  trustee  or  new  trustees 
shall  be  made  to  appear  by  some  deed  under  the  hand 
and  seal  of  the  chairman  for  the  time  being  of  the 
meeting  at  which  such  choice  and  appointment  shall 
be  made,  and  shall  be  executed  in  the  presence  of 
such  meeting,  and  attested  by  two  or  more  credible 
witnesses,  which  deed  may  be  in  the  form  or  to  the 
like  effect  of  the  schedule  to  the  Act  annexed,  or  as 
near  thereto  as  circumstances  will  allow,  and  may  be 
given  and  shall  be  received  as  evidence  in  all  courts  and 
proceedings,  in  the  same  manner  and  on  the  like  proof 
as  deeds  under  seal,  and  shall  be  evidence  of  the  truth 
of  the  several  matters  and  things  therein  contained.* 
U8  &  14  Vict.  c.  28,  8.  L  2  ggct  8. 


892  APPOINTMENT   AND    REMOVAL   OF 

ch^Pj^viii.      10.  Sometimes  trustees  are  required  to  have  certain 
ouaEcftiioii  Q^^ificatioDs,  as  for  instance,  to  be  inhabitants  of  a 
oftra8te«.   particular  place  or  parish.     In  such  cases  if  there  are 
proper  persons  inhabitants  of  such  places,  it  is  im- 
proper to  elect  as  trustees  persons  residing  elsewhere.^ 
Where,  however,  it  has  been  the  custom  to  appoint 
trustees  who  are  not  inhabitants,  if  there  be  no  cause 
of  complaint  against  them,  the  Court  will  not  feel  it- 
self compelled  to  remove  them  from  any  objection 
to  their  qualification.' 
After  aoaui.      11.  Although  thcrc  may  have  been  an  irregularity 
a  long  time,  in  the  appointment  of  trustccs,  they  will  not  be  re-> 
inreguiMj^    movcd  after  acquiescence  for  a  long  time.' 
noiremoved.      12.  Ncw  trustccs  of  a  charity  will  be  appointed  by 
2el[  ^JhJJi    the  Court  of  Chancery  either  on  account  of  vacancies 
3fe  cSirt  of  occasioned  by  death  or  otherwise,*  or  on  account  of 
Chancery,     miscouduct,  as  a  brcach  of  trust,*^  incapacity,*  bank- 
ruptcy,7  or  unwillingness  to  act  by  or  on  the  part  of 
the  old  trustee  or  trustees.® 
.  It  appears  that  the  Court  of  Chancery  has  jurisdic- 

tion  to  appoint  new  trustees  even  where*there  is  in 
!  existence  a  power  of  appointment  and  persons  capable 
\      of  executing  it,'^  but  in  general  it  would  be  improper 

^  Attorney •  General  Y.France^  '  JEx    parte    Oreenhouse^    1 

1  Bro.  C.  C.  439,  cited  ;  AUor-  Madd.  92. 

ney-General  v.  JEarl  of  Stamford,  •  Bennett  v.  Hontfuoood,  Amb. 

1  Phil.  748.  710. 

^  Attorney- General  y,  Sari  of  ^  Bainhrigge  v.  Blair,  1  Beav. 

Stamford,  1  PhiL  737.  495. 

^  Attorney- General  Y.  Cuming,  *  The  Beverley  Chtriiiee,  9 

2  Y.  &  C.  C.  0.  150.  L.  J.  N.  8.  Ch.  91 ;  S.  0.  4  Jur. 
*  Drayson  y.  ^ocock,  4  Sim.  621. 

283  ;  Finlay  ▼.  Howard,  2  Dru.  •  Attorney- General  v.  Claek^ 

&  War.  490.  1  Beav.  470. 
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to  make  any  application  to  the  Court  for  that  pur-  chaf.  viii. 
pose,  unless  it  were  rendered  necessary  or  advisable  in      — 
consequence  of  the  misconduct  of  the  trustees  or  their 
refusal  to  exercise  their  power.^ 

13.  But  the  Court  will  not  in  all  cases  appoint  new  Not  in  au 
trustees  of  charities,  although  the  trust  property  may  sppUcation  ~ 
have  been  misapplied.     Thus  in  a  case  where  there  fundn. 
had  been  great  errors  and  misapplication  of  the  chari- 
table fund  committed  by  the  trustees  and  their  prede- 
cessors for  two  centuries,  but  no  corrupt  or  improper 
motive  was  imputed  to  them,  the  Court  refused  to  ap- 
point new  trustees;  .and  in  consideration  of  the  great 
accumulation  of  the  charity  property,  the  result  of  the 

care  and  economy  of  the  trustees,  and  of  other  cir- 
cumstances, the  Court,  notwithstanding  the  errors 
which  had  been  committed,  allowed  the  trustees  their 
costs  of  the  suit  out  of  the  funds  which  had  been  so 
accumulated.^ 

14.  The  Court  will  make  a  decree  for  the  appoint-  Trustees 
ment  of  new  trustees  for  a  charitable  use,  although  though  deed 
the  deed  orjginally  declaring  the  use  be  not  enrolled  trasuJ^not 
under  the  Mortmain  Act,  if  the  trustees  in  whom  the  when. 
legal  estate  is  vested  admit  the  trust,  and  do  not  ob- 
ject that  the  deed  is  void  under  the  statute,  but  sub- 
mit to  act  under  the  direction  of  the  Court.^ 

15.  Where  the  founder  of  a  charity  has  vested  the  Not  when 

...  1  /»  •  n  there  are 

administration  or  patronage  thereoi  m  a  person  and  heirs  of  the 

,  ,       r-,  .ii  •     .  founder  in 

his  heirs,  the  Court  will  not  appoint  new  trustees  so  whom  th© 

_  _  ,     .  ,  ,  p»tron»(fe 

long  as  there  are  any  heirs,  or,  where  the  patronage  «nd admnia- 

*  MfUay  V.  Hmoard,  2  Dm.  &       College,  Cambridge,  2  Keen  150. 
War.  490.  *  Attorney-Qeneral  v.   Ward^ 

'  Attorney^  General   v.  Caius      6  Hare  477. 

s3 
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Chap.  viii.  is   Capable  of  alienation,  where    there  are   alienees 

Sect.  5.         ,  *^-, 

. — ^     thereof/ 

tration  of  ,  i       i     •      i  .      •  -i 

Ji^echJd*^        16.  And  in  proving  the  heirship  m  such  cases,  the 

strict  proof  Court  will  not  require  the  same  strict  proof  as  it 

notrequired.  would  in  a  casc  whcrc  a  large  sum  of  money  in  Court 

was  to  be  distributed^  and  the  Court  will  endeavour 

to  diminish  the  expense  of  the  inquiry  as  much  as 

lies  within  its  means.' 

Court  in-  ]  7.  In  the  selection  of  trustees  the  Court  inquires 

SieJ  jro-  '  whether  the  parties  proposed  are  proper  persons^  not 

trustees  are  whcthcr  they  arc  the  most  proper  that  could  be  found.' 

proper,  not 

whether  they      Residcncc  at  a  short  distance  from  the  town  where 

are  the  most  i-ii -i  -ii'i- 

proper.  thc  chantablc  institution  is  situated^  and  relationship 
amongst  themselves^  are  not  valid  objections  to  pro- 
posed new  trustees.* 

DiKsentera        18.  Whcre  a  school  is  established  in  which  religi- 

not  ap-  ,  .         .  ,  .  .  n  •  •   1        1 

pointed        ous  instruction  is  to  be  ffiven  in  conformity  ^vith  the 

ttiistees  of  ,  "^ 

Church  of    doctrines  of  the  Church  of  England^  persons  who  are 
Schools.     .  members  of  the  Church  of  England^  and  not  Dissen- 
ters, should  be  appointed  trustees  of  the  school.^ 
Under  19.  Whcrc  charity  trustees  are  numerous,  and  the 

of  ab^*of  necessity  of  all  of  them  being  present  and  acting  in 
actVorthe*^  mattcrs  connected  with  the  charities  of  which  they 


whole, 


*  Attorn^  •  General  t.  Bou-  "*  In  rs  The  Lanccuter  Chari- 

cherett,  25  Beav.  116, 124.     See  ties,  7  Jur.  N.  S.  9G. 

also  Corporation  of  Ludlow  t.  *  Baker  v.  JLee,  Be  Ilminst^r 

Greenhouse,  1  Bligh  N.  8.  80,  School,  8  Ho.  Lo.  Cm.  495,  af- 

81  ;  Attorney- General  v.  Gaunt,  firming    the    decision    of    the 

3  Swanst.  145  ».  Lords  Justices  (4  Jur.  N.  S.  676), 

'  Attorney- General    y.   Bou-  reversing  the  decision  of  Sir  John 

cA<?r^«,  25  Beav.  121.  Romilly,  M.R.   (4  Jur.   N.  S. 

»  In  re  The  Lancaster  Chari-  444)  ;  In  re  The  Stafford  Cha- 

<w'*,7  Jur.N.S.  96j  In  re  Sh^etcs-  rities,  25  Beav.  28. 
bury  School,  1  Mac.  &  G.  85. 
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aure  trustees  is  productive  of  great  inconvenience,  the  chap.  viil 
Court  may  think  it  proper  that  a  scheme  should  be      — ^ 
adopted,  by  which  a  less  number  than  the  whole  body 
of  the  trustees  should  be  enabled  to  act  for  the  whole 
body  as  effectually  as  the  whole  number  could  act, 
under  proper  restrictions.^ 

20.  Corporations  constituted  trustees  of  charities  9o»*po™- 

■■  tions  re- 

have  sometimes  been  by  decrees  of  the  Court  divested  moved  from 

^  being  trus- 

of  their  trust  for  an  abuse  of  it,  in  the  same  manner  ^» "  ^^" 

'  as  1  idi- 

as  other  trustees.*  viduais. 

21.  Where,  pending  an  information  for  the  appoint-  f^"^^^^^^' 
ment  of  new  trustees  of  a  charity  in  the  place  of  some  appointing 

^    ^  •'  *  new  ones 

who  were  dead,  the  surviving  trustees  of  their  own  P  forj^fu*" . 
authority  appointed  other  trustees,  it  was  held  that 
although  that  act  was  not  a  contempt  and  was  not 
altogether  void,  it  nevertheless  imposed  on  the  trus- 
tees the  necessity  of  proving  at  their  own  expense 
that  the  appointment  was  clearly  proper;  and  that, 
upon  their  failing  to  do  so,  the  appointment  ought  to 
be  set  aside,  and  the  additional  cost  arising  from  it 
paid  by  them.^ 

22.  A  single  trustee,  when  aware  that  his  co-trus-  ?»»R^®  t^»' 

o  '  ^  ^        tee  aware 

tees  are  about  to  commit  a  breach  of  trust  of  which  *^*^  ^'* 

co-tmstecs 

he  disapproves,  may  prevent  it  by  applying  to  a  court  "^^"^^  ^^ 
of  equity,  and  by  such  proceeding  take  the  matter  out  troJf  may 
of  the  hands  of  those  persons  who  were  misapplying  ^l^o^^"^ 
the  funds.*  *^^™- 

»  Re  Beverley  Charities,  9  L.  B.  246  ;  Mayor  of  Coventry  v. 

J.  K.  S.  Cli.  91, 4  Jur.  621.  Attorney-General,  7  Bro.  C.  C. 

«  Per  Lord  Eldon,  C,  in  At-  235,  Toml.  edit. 

tomey- General  X.  Earl  of  Cla-  ^  Attorney- General  v.  Clack, 

rendon,  17  Vee.  499 ;   and  see  1  Beav.  467. 

Ex  parte  KirJeby  Eavenstoorth  *  In  re    Chertsey   Market,  6 

HofpUal,  15  Ves.  314  ;  Mayor  Price  279. 
of  Colchester  v.  Lowtin,  1  V.  & 


1 
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chaf.  vjii.     23.  Formerly  the  only  mode  in  which  new  trustees 
— ^      of  a  charity  could  be  appointed  by  the  Court  of  Chan- 
<*oraeriy^ap-  ©ery  was  by  an  information  for  that  purpose  by  the 
If^niSbr.   Attorney-General^  on  behalf  of  the  charity;  and  al- 
mation  only,  though  it  is  usual^  is  not  absolutely  necessary  that 
there  should  be  a  relator.*    And  even  when  the  funds 
were  very  small,  there  was  always  a  reference  to  ap- 
point trustees  of  a  charity.' 
A<twwgrd»,       24.  As  we  have  before  seen,  summary  jurisdiction 
s.^Romiiiy's  ^as  coufcrrcd  upon  the  Court  by  Sir  Samuel  Romilly's 

Act*  to  appoint  new  trustees  of  charities.* 
Under  the        25.  In  Order  to  prevent  the  great  expense  which 
Acts,  was  often  occasioned,  when  all  the  trustees  of  a  charity 

were  dead,  in  making  out  the  title  to  the  heir  of  the 
surviving  trustee,  it  was  provided  by  1  Will.  IV.  c.  60, 
sect.  23  (embodied  in  and  extended  by  2  &  8  Will.  IV. 
c.  57,  sect.  3, 4),  that  where  all  the  trustees  of  any  es- 
tate for  any  charity  or  charitable  or  public  purpose 
should  be  dead,  the  Court  might  on  a  petition  in  a 
summary  way  require  by  advertisement  the  represen- 
tative of  the  last  surviving  trustee  to  appear  and  give 
notice  of  his  title  within  twenty-eight  days,  and  prove 
his  pedigree  or  other  title  as  trustee,  and  in  default 
the  Court  is  authorized  to  appoint  new  trustees,  and 
to  order  a  conveyance  to  be  made  to  them  of  the  trust 
property  without  the  necessity  of  any  decree. 

By  the  Trustee  Act,  1850,  sect.  45,  the  Lord  Chan- 
cellor and  the  Court  of  Chancery  are  enabled  to  vest 

*  Ailorney- General    v.     Sie-  ^  Aitomey » General  y.  Earl  of 

phens,  3  M.  &  £.  347 ;  Attorney-  Arran,  IJ.  &  W.  229. 
General  v.  Clack,  1  BeaT.  467.  <  62  Oreo.  III.  c.  101. 

^  The    Bedford     Ckariff/,    2  *  Sect.  43.    See  ante,  p.  180. 

Swanst.  520. 
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(that  is  to  say,  without  any  conveyance  or  assignment)  chap.  viii. 
any  lands,  stock,  or  chose  in  action,  in  the  trustee  or  — 
trustees  of  any  charity  or  society  over  which  the  Court 
would  have  jurisdiction  upon  suit  duly  instituted, 
whether  such  trustee  or  trustees  shall  have  been  duly 
appointed  by  any  power  contained  in  any  deed  or  in- 
strument, or  by  the  decree  of  the  Court,  or  by  order 
made  upon  a  petition  to  the  said  Court  under  any 
statute  authorizing  the  Court  to  make  an  order  to 
that  effect  in  a  summary  way  upon  petition. 

26.  A  petition  for  the  appointment  of  the  new  P«?twsv 

*  *  *^  under  Tnw- 

trustees  of  a  charity  should  be  entitled  '^  In  the  matter  J^Jq'^J*^^ 
of  52  Geo.  III.  c.  101,"'  as  well  as  "In  the  matter  ot^*^^^" 
the  Trustee  Act,  1850,^^  and  the  Attorney-Generai's 
fiat  should  be  obtained  before  the  petition  is  dis- 
posed of.^ 

It  seems  that  persons  objecting  to  any  of  the  per- 
sons proposed  as  trustees,  should  state  their  objections 
before  the  Attorney-General  in  chambers  before  his 
fiat  is  issued. 

Where  the  fiat  of  the  Attorney-General  is  issued 
upon  a  full  knowledge  of  the  matters  in  dispute,  ap- 
proving of  certain  persons  as  trustees  of  a  charity, 
and  no  objection  is  taken  to  the  issuing  of  the  fiat  it- 
self, the  Court  will  not  interfere  therewith.* 

27.  Orders  may  now  be  made  by  the  Master  of  when  ap. 
the  Rolls  and  Vice-chancellors  at  chambers  for  the  chambers. 
appointment  or  removal  of  trustees  of  charities  in 

cases  were  the  income  exceeds  thirty  pounds,  without 

»  In  re  MolUt  Charity,  8  De      Hare  Append.  2,  88. 
O.  Mac.  k  Qt.  153  ;  In  ihe  matter  ^  In  re  The  Lancaster  Chari- 

of  the  Bierton  Charity  Land,  10       ties,  7  Jiir.  N.  S.  97. 
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Chap.  viu.  any  information,  bill,  or  petition.^  The  same  juris- 
—  diction  is  also  given  to  the  Chancellor  of  the  duchy 
and  county  palatine  of  Lancaster,  and  the  Vice- 
Chancellor  of  the  same  county  palatine.^ 
When  by  the  28.  Similar  orders  maybe  also  made  by  the  dis- 
coortsof  q;  trict  Courts  of  Bankruptcy  or  County  Courts  where 
»«i^o'«»ty  the  income  does  not  exceed  fifty  pounds,*  but  no  order 
of  a  district  or  county  count  for  the  appointment  or 
removal  of  trustees  is  to  be  valid  unless  confirmed 
by  the  Board.* 
When  by  the  29.  The  Board  have  at  last  had  power  given  to 
them  to  make  such  effectual  orders  for  the  appoint- 
ment or  removal  of  trustees  of  charities,  as  may  be 
made  by  a  judge  of  the  Court  of  Chancery  sitting 
at  chambers,  or  by  any  county  court  or  district  court 
of  bankruptcy,  upon  the  application  of  any  person 
or  persons  who  under  the  43rd  section  of  "The 
Charitable  Trust  Act,  1853,^^  might  be  authorized  to 
apply  to  any  judge  or  court  for  the  like  purposes,* 
but  the  Board  must  notify  to  the  trustees  or  admiuis* 
trators  of  the  charity  their  intention  of  exercising 
jurisdiction.®  The  Board  cannot  exercise  jurisdic- 
tion over  charities  of  which  the  gross  income  exceeds 
fifty  pounds,  without  the  application  of  the  trustees 
or  administrators  of  the  charity,  or  a  majority  of 
them,^  nor  over  contentious  cases.®  Notices  must  also 
be  given  of  orders  appointing  or  removing  a  trustee, 
and  of  objections  or  suggestions  received.^    Definitive 

»  16  &  17  Vict.  c.  137,  9.  28.  »  23  &  24  Vict.  c.  136,  s.  2. 
'  Sect.  29.  Sect.  3. 

»  16  &  17  Vict.  c.  137,  8.  32 ;  ^  Sect.  4. 

23  &  24  Vict.  c.  136,  8.  11.  »  Sect.  6. 

M6  &  17  Vict.  c.  137,  8.  36.  «  Sect.  6. 
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orders  are  to  be  published  in  a  manner  required  by  chap.  viii 
the  Act/  and  powers  are  given  to  appeal  against  the      — 
order  of  the  Board.' 

30.  The  appointment  of  "  official  trustees  of  cha-  J^JJJ^®/jff 
rity  lands'^  and  of  the  "  official  trustees  of  charitable  ^yjjjgjfif " 
funds/'  which  has  been  before  mentioned/  will  effect  ^i^ritSio^ 
a  great  saving  wherever  the  property  of  the  charities  *^"°*^- 

is  vested  in  those  officials,  as  the  conveyance  or  trans- 
fer of  such  property  to  new  trustees  will  be  for  the 
future  rendered  unnecessary,  although  the  administra- 
tration  of  the  property  will  still  remain  in  the  trustees 
of  the  charities  duly  appointed. 

31.  Many  abuses  existed  with  respect  to  estates  4*^^J®j5dpfi 
held  by  municipal  corporations  in  trust  for  charities.  chSSJa  °" 
When  therefore  the  corporations  were  reformed  by 

the  Municipal  Corporations  Act/  it  was  thought  pro- 
per that  they  should  no  longer  hold  such  estates; 
and  the  object  of  Parliament  was  to  provide  bodies  to 
whom  they  should  be  committed.  This  was  attempted 
by  the  71  st  section  of  that  Act,  by  which,  after  reci- 
ting that  divers  bodies  corporate  then  stood  seised  or 
possessed  of  sundry  hereditaments  and  personal  estate, 
in  trust,  in  the  whole  or  in  part,  for  certain  charitable 
trusts,  and  it  was  expedient  that  the  administration 
thereof  should  he  kept  distinct  from  that  of  the  public 
stock  and  borough  fund,  it  is  enacted,  "  That  in  every 
borough  in  which  the  body  corporate,  or  any  one  or 
more  of  the  members  of  such  body  corporate,  in  his  or 
their  corporate  capacity,  now  stands  or  stand,  solely  or 
together,  with  any  person  or  persons  elected  solely  by 
such  body  corporate,  or  solely  by  any  particular  num- 

»  Sect.  7.      «  Sect.  8.      »  Ante,  p.  201.       <  5  &  6  WiU.  IV.  c.  76. 
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CHAJ^^▼^I.  ber,  class,  or  description  of  members  of  such  body  cor- 
—      porate  seised  or  possessed  for  any  estate  or  interest  what- 
soever  of  any  hereditaments,  or  any  sums  of  money, 
chattels,  securities  for  money,  or  any  other  personal 
estate  whatsoever,  in  whole  or  in  part,  in  trust  or  for  the 
benefit  of  any  charitable  uses  or  trusts  whatsoever,  all 
the  estate,  right,  interest,  and  title,  and  all  the  powers 
of  such  body  corporate,  or  of  such  member  or  mem- 
bers  of  such  body  corporate,  in  respect  of  the  said 
uses  and  trusts,  shall  continue  in  the  persons  who  at 
the  time  of  the  passing  of  this  Act  are  such  trustees  as 
aforesaid,  notwithstanding  that  they  may  have  ceased 
to  hold  any  office  by  virtue  of  which  before  the  pass- 
ing of  this  Act  they  were  such  trustees,  until  the  first 
day  of  August,  1836,  or  until  Parliament  shall  other- 
wise order,  and  shall  immediately  thereupon  utterly 
cease  and  determine:  provided  always,  that  if  any 
vacancy  shall  be  occasioned  among  the  charitable  trus- 
tees for  any  borough  before  the  said  first  day  of  Au- 
gust, it  shall  be  lawful  for  the  Lord  High  Chancellor 
or  Lords  Commissioners  of  the  Great  Seal  for  the 
time  being,  upon  petition,  in  a  summary  way  to  ap- 
point  another  trustee  to  supply  such  vacancy  ^  and 
every  person  so  appointed  as  trustee  as  last  aforesaid 
shall  be  a  trustee  until  the  time  at  which  the  person 
in  the  room  of  whom  he  was  chosen  would  regularly 
have  ceased  to  be  a  trustee,  and  he  shall  then  cease  to 
be  a  trustee :  provided  also,  that  if  Parliament  shall 
not  otherwise  direct,  on  or  before  the  said  first  day  of 
August,  1836  {which  was  not  done),  the  Lord  High 
Chancellor  or  Lords  Commissioners  of  the  Great  Seal 
shall  make  such  orders  as  he  or  they  shall  see  fit  for 
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the  administration^  subject  to  such  charitable  uses  or  chap^vih. 
trusts  as  aforesaid^  of  such  trust  estates."  — 

82.  It  has  been  held,  that  by  the  language  of  this  ^^^^ 
section,  which  is  far  from  clear,  it  was  intended  that  i?  corpora- 
the  leffal  estate  should  remain  in  and  continue  vested 

in  the  corporation,  and  that  the  equitable  interest,  or 
rather  the  right  of  administering  the  charitable  funds, 
was  to  be  vested  in  trustees  to  be  appointed  by  the 
Lord  Chancellor.^ 

83.  This  section  was  held  applicable  where  a  pre- 
sentation to  a  vicarage  was  vested  in  a  mayor,  alder-  f^^^^ 
men,  etc.,  for  the  better  maintenance  of  a  free  gram- 
mar school,  and  being  considered  as  mere  trustees, 

new  ones  were  appointed  in  their  place.^  In  the  case 
of  In  re  St.  John's  Hospital,^  it  was  held  that  a  right 
of  presentation  and  appointment  of  the  master  of  an 
hospital,  with  a  chapel  annexed,  was  vested  in  a  cor- 
poration as  ancillary  to  the  charitable  purpose  which 
formed  the  principal  object  of  the  charity,  and  the 
usual  order  for  the  appointment  of  trustees  under  the 
7l8t  section  was  made.  In  the  case  of  The  Attorney- 
General  v.  The  Mayor  of  Exeter,^  where  it  appeared 
that  by  letters-patent  in  1637,  the  mayor,  recorder, 
aldermen,  and  common  council  of  the  city  of  Exeter 
were  incorporated  and  constituted  the  governors  of 
the  hospital  of  St.  John,  and  of  its  lands,  revenues, 
and  goods,  with  power  to  purchase  and  take  other 
lands  and  to  have  a  common  seal,  but  the  recorder 
was  not  a  member  of,  though  elected  by,  the  corpora- 

'  Doe  d,  Bristol  t.  Norton,  ^  In  re  Shreicebury  School,  1 

11  Mee».  &  Wels.  913  ;  Chrvtfs  My.  &  Cr.  632. 

Hospital  T.  Qrainger,  16  Sim.  >  3  Mac.  &  Gk>rd.  235. 

83, 102.  «  De  Or,  Mac.  &  G.  507. 
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^&t^F^'  ^^^^'  ^*  ^^  ^®^^  ^y  TjotA  St.  Leonard's,  C,  that  since 
—  the  passing.  5  &  6  Vict.  c.  76,  the  corporation  of  the 
hospital  was  so  &r  identical  with  the  municipal  cor- 
poration as  to  be  within  the  spirit,  if  not  within  the 
letter,  of  the  71st  section  of  that  Act,  and  therefore 
(without  deciding  whether  the  corporation  of  the  hos- 
pital any  longer  existed,  or  in  whom  the  leg»J  estate 
of  the  hospital  lands  was  vested)  that  the  administra- 
tion of  its  trust  estates  was  rightly  transferred  to  the 
trustees,  appointed  under  that  Act,  of  the  charitable 
estates  of  the  municipal  corporation. 

So,  likewise,  when  a  municipal  corporation  had  a 
right  to  nominate  a  master  of  a  hospital,  to  be  insti- 
tuted by  a  bishop,  who  was  visitor  of  the  charity,  it 
was  held  by  Sir  John  Bomilly,  M.R.,  that  although 
no  part  of  the  charity  property  was  vested  in  the  cor- 
poration, the  case  came  within  the  71st  section  of  the 
Municipal  Corporations  Act,  and  that  the  right  of  no- 
mination should  be  vested  in  trustees  to  be  appointed 
under  the  Act.^ 

34.  Where  however  a  sum  of  money  had  been  given 
wbere  not  to  thc  Corporation  of  Oxford,  in  terms  which  gave 
appic  e.  ^jj^^  ^  right  to  dispose  of  it  as  they  pleased,  and 
they  thought  proper  to  appropriate  it  to  the  endow- 
ment of  four  lectureships,  for  the  payment  of  lecturers 
to  preach  before  the  corporation,  it  was  held  by  Lord 
Cottenham  not  to  be  a  charitable  trust  within  the 
meaning  of  the  7l8t  section,  and  consequently  refused 
to  take  it  from  the  corporation  and  to  hand  it  to  trus- 
tees.* 

1  Jte  The  Huntingdon  Muni-  «  Me  Oxford  CkarUiet^  3  M. 

cipal  Charities,  27  Beav.  214.  &  C.  239. 
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A  charity  estate  was  vested  in  trustees^  with  the  Chap.  viii. 
direction  that  when  the  number  was  reduced  to  six,  — 
other  trustees  to  the  number  of  twelve  or  fourteen 
should  be  appointed  by  the  six  survivors,  with  the  ad- 
vice and  consent  of  the  high  bailiff  and  capital  bur- 
gesses of  the  borough,  who  should  always  be  of  the 
number  so  to  be  appointed.  By  a  subsequent  charter 
from  the  Crown,  the  corporation  was  converted  into  a 
high  bailiff,  aldermen,  and  assistants ;  and  afterwards, 
by  the  Municipal  Corporations  Act,*  into  a  mayor, 
aldermen,  and  burgesses.  It  was  held  that  neither 
the  71st  nor  the  78rd  section  of  the  Act  had  any  appli- 
cation to  trustees  of  charity  estates  so  chosen ;  also 
that  the  municipal  corporation  appointed  under  the 
subsequent  charter  of  the  Crown,  and  also  that  ap- 
pointed under  the  Act,  stood  in  the  place  and  were 
entided  to  the  same  right,  power,  authority,  and  dis- 
cretion, with  respect  to  the  charity  estate,  as  the  body 
formerly  composed  of  the  high  bailiff  and  capital  bur- 


Where  the  legal  estates  of  charity  lands  was  vested 
in  trustees,  and  the  old  corporation  were  the  visitors, 
and  had  the  nomination  of  the  objects  of  the  charity 
only,  it  was  held  by  Lord  Brougham,  affirming  the 
decision  of  Sir  J.  Leach,  M.R.,  that  the  71st  section 
did  not  apply.* 

85.  The  Court  will  not  make  an  order  for  filling  up  court  wm 
vacancies  in  charity  trustees  under  the  Municipal  Cor-  vacancicB 

A  1  •     1  •    /»     1      t  t  •     •         under  Act, 

porations  Act^  unless  it  be  satisfied  that  the  existing  when. 

'  *  5  &  6  Will.  IV.  c.  7«.  '  Attorney- General   y.   New- 

'  Attorney- General  r.  PhUli-  bury  Corporation^  1  C.  P.  Coop. 
more,  9  L.  J.  N.  S.  Ch.  838.  Rep.  72. 
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c»^ /«^.  number  is  practically  ioBufficient^  and  that  inconve- 

—      nience  arises  from  not  having  more.^ 

SSTSm^^        36.  Charity  trustees  appointed  under  the  5  &  6 

under.        Will.  IV.  c.  76,  are  invested  by  their  appointment 

with  all  the  rights  and  powers  as  such  trustees  which 

formerly  belonged   to  the  corporation  or  corporate 

officers  for  whom  they  are  substituted.* 

J^f'jJj^J^      37.  In  the  appointments  under  the  Municipal  Cor- 

t^SS.  ^  porations  Act  of  trustees  of  property  lately  held  by  a 

corporation  upon  charitable  trusts,  persons  who  are 

members  of  the  old  corporation  are  not  ineligible  as 

trustees,  although  the  corporation  may  formally  have 

set  up  a  claim  to  the  property  in  opposition  to  the 

charity.^ 

jarisdiction      38.  It  appears  that  the  jurisdiction  conferred  under 

erciued  by    thc  71st  scctiou  of  the  Municipal  Corporations  Act  is 

ceiior  under  not  limited  to  the  Lord  Chancellor,  but  may  be  exer- 

Mumcipal  ■'  *' 

Corpora-      ciscd  by  a  Vice-Chancellor.* 

tiona  Act  j  •' 

And  under        39.  The  Vicc-Chancellors  have  also  jurisdiction  to 

1  WiU.  IV.  .  «    ,       .  .       .       1         ,  /.   1       T     1 

c.  70.  appoint  trustees  of  chanties  m  the  place  of  the  Judges 

of  the  Courts  abolished  by  the  Act  for  the  more  effec- 
tual administration  of  justice  in  England  and  Wales^ 
11  Geo.  IV.  and  1  Will.  IV.  c.  70.* 

cosu.  40.  The  costs  of  parties  appearing  on  applications 

under  the  Municipal  Corporations  Act  for  the  pur- 
pose  of  aiding  the  Attorney-General,  in  pursuance  of 

^  In  re  WorceHer  Charities,  k  C.  262. 

2  Ph.  284 ;  /n  re  The  Shrews-  *  In  re  Norihampion  Chari- 

bury  Charities,  1  Mao.  &  G.  84,  ties,  8  De  a.  Mac.  A  G.  179 ; 

85.  Re  Gloucester  Charities,  10  Hare 

*^  'Attorney^  eneral  v.  Corpo'  Append.  1,  3. 

ration  of  Ludlow,  2  Ph.  685.  »  In  re  Robinson's  ChariHf^  3 

»  Re  Ludlow  Charities,  8  My.  De  Qt,  Mac.  &  G.  188. 
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public  notice^  in  securing  fit  appointments^  will  not  ^i'-  \^^- 
be  allowed  out  of  the  charity  estate.^  — 

41.  By  the  65th  section  of  the  Charitable  Trusts  JjfJ^^J* 
Act,  1853,  provisions  are  made  for  vesting  the  legal  JS^SJuSS 
estate  of  lands  vested  in  municipal  corporations,  sub-  JS,^*SS?^* 
ject  to  the  provisions  of  5  &  6  Will.  IV.  c.  76  on  cha-  {^V/tJ^*'* 
ritable  trusts,  in  trustees  appointed  by  the  Lord  Chan- 
cellor under  the  provisions  of  that  Act. 

42.  Where  a  corporation  had  become  extinct,  a  dis-  case  of 

*  '  extinct 

cnssion  arose  whether  it  could  be  treated  as  the  case  corporation. 
of  a  trustee  who  could  not  be  found,  within  the  Trus- 
tee Act,  1850;  or  whether,  if  not,  the  order  could 
not  be  made  for  the  appointment  of  new  trustees 
under  Sir  Samuel  Romilly^s  Act.  It  was  ultimately 
arranged  that  the  order  to  vest  the  charity  estate  in 
the  trustees  should  be  taken  with  the  assent  of  the 
Crown.* 

43.  It  frequently  happens  that  the  bishop  of  a  dio-  chantycom- 
cese  is  a  trustee  of  real  or  personal  estate  for  charita-  Siy  SSSS- 
ble  or  other  purposes,  or  is  invested  with  powers  in  biahopofone 
relation  to  charities  and  public  trusts  within  his  dio-  the  bishop  of 

^    .  .  .  .  .  another  aa 

cese,  and  inconveniences  have  arisen  in  consequence  trustee  in 
of  alterations  having  taken  place  in  the  limits  of  dio- 
ceses in  England.  In  order  to  obviate  these  incon- 
veniences it  has  been  enacted  that  "  in  all  cases  in 
which  the  bishop  of  a  diocese  is,  as  such  bishop,  alone 
or  jointly  with  any  other  person  or  persons,  trustee 
of  or  invested  with  any  power  of  nomination  or  con- 
trol or  other  power  in  relation  to  any  charitable  foun- 
dation or  other  trust  for  public  purposes  within  or  in 

*  Se  Olouceater  Charitiet,  10  '  In  the  matter  of  Conyeri 

Hare  3.  School,  10  Hare  Append.  1,  6. 


certain 
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ohaf.  vin.  favour  of  the  clergy,  parishioners,  or  other  persons  or 
— ^      objects  of  or  belonging  to  any  place  which  at  the  time 
when  such  bishop  or  his  predecessor  was  first  invested 
with  such  trust  or  power  was  within  that  diocese,  or 
concerning  any  church  or  chapel  in  any  such  place, 
and  by  reason  of  an  alteration  of  the  limits  of  the 
diocese  such  place  is  transferred  to  and  included  in 
some  other  diocese,  it  shall  be  lawful  for  the  Charity 
Commissioners  of  England  and  Wales,  if  it  appear  to 
them  that  such  trust  or  power  was  first  so  vested  in 
the  bishop  or  his  predecessor  by  reason  of  the  place 
being  then  within  his  diocese,  and  may  be  conveni- 
ently vested  in  the  bishop  in  whose  diocese  such  place 
is  included^  to  make  an  order  under  their  seal,  sub* 
stituting  from  the  date  thereof  for  the  first-mentioned 
bishop  the  bishop  of  the  diocese  in  which  such  place 
is  included,  and  such  order  shall  operate  to  vest  in 
such  lastly-mentioned  bishop,  either  solely  or  jointly 
with  any  other  person  or  persons,  as  the  case  may  re- 
quire, all  estates,  property,  stock,  funds,  moneys,  secu- 
rities, rights,  titles,  patronage,  and  authority,  in  re- 
lation to  the  charity  or  trust,  as  fully  ^nd  effectually 
as  if  he  had  been  originally  appointed  to  have  and 
exercise  the  same.^ 
On  whoM         44.  It  is  moreover  provided  that  every  order  to  be 
o^er^may*^   made  uudcr  the  Act  shall  be  made  upon  the  applica- 
tion of  the  bishops  concerned  in  such  order,  or  one  of 
them ;  and  no  such  order  shall  be  made  in  relation  to 
any  advowson  or  right  of  patronage  or  presentation,  part 
of  the  possessions  of  a  see,  which  might  be  exchanged 
or  otherwise  disposed  of  by  scheme  of  the  Ecclesias- 

»  21  &  22  Vict.  c.  61,  8. 1. 
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tical  Commissioners  confirmed  by  her  Majesty  in  cha».  viii. 
Council ;  nor  shall  any  such  order  under  the  Act  be  — ^ 
made  in  relation  to  any  ecclesiastical  patronage  or 
power  of  nomination  or  appointment  of  any  curate^ 
chaplain^  or  spiritual  person  under  any  trust  without 
the  consent  of  the  Ecclesiastical  Commissioners  under 
their  common  seal.^ 

45.  Any  costs  necessarily  incident  to  effecting  the  Co8to,how 
aforesaid  transfers,  are  to  be  defrayed  by  order  of  the 
Charity  Commissioners  out  of  the  property  real  or  per- 
sonal, as  the  Charity  Commissioners  may  direct,  which 

shall  be  transferred  as  aforesaid.^ 

46.  The  Act  is  not  to  be  construed  to  extend  to  or  in  £;®°!E^°1!* 

iroin  operft- 

any  way  affect,  trusts  of  a  visitatorial  or  any  other  na-  tio^of  Act. 
ture  or  character  exercised  in  or  over  any  college,  hall, 
or  school  within  the  precincts  or  under  the  jurisdic- 
tion or  government  of  either  of  the  Universities  of 
Oxford  or  Cambridge,  or  in  or  over  the  colleges  or 
schools  of  St.  Mary  at  Eton,  St.  Mary  at  Winches- 
ter, and  St.  Peter  at  Westminster,^  or  to  endowments 
of  an  eleemosynary  or  any  other  character,  whose 
foundation  trusts  are  or  may  be  governed  by  any  spe- 
cific Act  of  Parliament.* 

47.  On  the  admission  of  a  trustee  of  copyholds  a  J^e  or 

^^  benot  due 

fine  becomes  payable,*  and  on  the  decease  of  a  trus-  ^Sd^SS^r 
tee  a  heriot  becomes  due  to  the  lord.®  f  "»«^®  - 

trustee  of 

48.  Where  there  are  several  trustees,  as  they  are  copyi»oida. 
joint  tenants,  a  heriot  will  not  be  due  until  the  death  of  due  on  death 

»  Sect.  2.                                  ,  Dick.  260,  1  Burr.  206  j  Eeff.  v. 

^  Sect.  3.  WelUsUjf,  2  £1L  &  Bl.  924. 

'  Sect.  4.  •  Trinity  College  v.  Braume, 

*  Sect.  6.  1  Vem.  441 ;    Car  v.  EUiaon, 

*  Earl  of  Bath  t.  Ahney,  1  3  Atk.  77. 
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Chap  VIII.  the  loDgest  livcr  of  them,  the  joint  tenants  are  seised 
— ^  '    per  mie  et  per  tout ;  and  however  many  persons  there 

eeverai  are,  thev  all  make  but  one  tenant  to  the  lord.  The 
tenancy  therefore  is  not  at  an  end  by  the  death  of  one 
of  them ;  and,  consequently,  by  the  death  of  that  one 
no  heriot  can  be  due,  the  tenancy  remains  filled  by 
the  survivor,  and  the  lord  cannot  claim  the  heriot  till 
the  tenancy  be  changed.^ 

Modeofcai-     49.  Whcrc  scvcral  trustees  of  a  charity  are  ad- 

colatinff  fine        ,  iii  /i  -i.  .« 

on  admiaeion  mtttcd  to  a  copyhold  estate  (there  being  no  special 
charity        custom  as  to  fiucs  ou  such  admittance)  the  proper 
copyholds,    modc  of  estimating  the  fine  is  to  take  for  the  first  life 
the  sum  customarily  paid  on  the  admittance  of  a  single 
tenant ;  for  the  second  life,  half  the  sum  taken  for  the 
first ;  for  the  third,  half  the  sum  taken  for  the  second ; 
for  the  fourth,  half  that  which  is  taken  for  the  third, 
and  so  on.     The  effect  of  which  mode  of  calculation 
is,  that  the  lord  would  never  receive  quite  double  the 
sum  taken  upon  the  first  life.' 
Payable  in        50.  Although  somc  of  the  old  trustees  are  surren- 
oid^n^a.  derees  as  well  as  surrenderors,  the  fine  will  be  paya- 
M^wyT      ble  in  respect  of  all  the  surrenderees,  for  the  survi- 
vors of  the  old  trustees  as  well  as  the  new  trustees 
take  a  new  estate.* 
compenta-        51.  No  Order  vesting  copyhold  lands  in  the  official 

tion  for  fine  ^        *  •' 

when  copy,   trustcc  of  charitable  lands  is  to  take  effect  without  the 

holds  are  t      n  t» 

Tested  in  couscut  of  the  lord  of  the  manor :  and  the  Court  of 
Chancery,  or  judges  having  jurisdiction  to  make  such 

»  2Watkin'B  Copyh.  147,148.  »  Sheppard    y.    Woodford^  5 

*  WxUon  y.  Koare,  2B.  &  Ad.  Mees.  &  W.  608 ;  but  see  WUtfm 

850,  860,  10  Ad.  &  £11.  286,  1  y.  JTborv,  10  Ad.  &  EIL  286. 

Scriy.  Copyh.  893,  894^  8rd  edit. 


official 
troatee. 
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order,  may  direct  such  periodical  or  other  payment  as  p^»-  "^^ni- 
such  court  or  judge  may  think  fit,  to  be  made  to  the      — 
lord  of  the  manor,  in  compensation  for  fines  or  other 
profits  which  would  have  become  due  upon  death  or 
admittance  of  tenants.^ 

52.  Where  property  conveyed  to  religious  or  educa-  PrftTiaion  for 
tional  purposes  under  13  &  14  Vict.  c.  28,  vests,  with-  ES"?  Aqm 

.  ,  on  death  or 

out  conveyance,  m  trustees  on  tbeir  appointment  in  »iienati*a^of 
the  manner  provided  by  the  Act,  is  of  copyhold  or  oopyhoia  or 

,  ''  ^''  customary 

customary  tenure,  it  is  enacted  that  where  such  pro-  ^^^^ 
perty  is  liable  to  the  payment  of  any  fine,  with  or  Jl^^g'^J 
without  a  heriot,  on  the  death  or  alienation  of  the  ^J^"^*^ 
tenant  or  tenants  thereof,  it  shall  be  lawful  for  the  uvlrt!c!^8. 
lord  or  lady  of  the  manor  of  which  such  property 
shall  be  holden,  on  the  next  appointment  of  a  new 
trustee  or  trustees  thereof,  and  at  the  expiration  of 
every  period  of  forty  years  thereafter,  so  long  as  such 
property  shall  belong  to  or  be  held  in  trust  for  such 
congregation  or  society  or  body  of  persons,  or  other 
party  or  parties  to  whom  such  property  may  have 
been  or  shall  be  conveyed  for  their  benefit,  to  receive 
and  take  a  sum  corresponding  to  the  fine  and  heriot, 
if  any,  which  would  have  been  payable  by  law  upon 
the  death  or  alienation  of  the  tenant  or  tenants  thereof; 
and  such  payments  shall  be  in  full  of  all  fines  payable 
to  the  lord  or  lady  of  the  manor  of  which  such  pro- 
perty is  holden,  while  the  same  shall  remain  the  pro- 
perty or  be  held  in  trust  for  such  congregation  or 
society  or  body  of  persons;  and  the  lord  or  lady  of 
such  manor  shall  have  all  such  powers  for  the  reco- 
very of  such  sums  as  such  lord  or  lady  would  have  had 

»  16  A  17  Vict.  c.  187,  8.  48  J  18  &  19  Vict.  c.  124,  s.  15, 

T 
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^'s^'tTc"'  ^^  *®  ®^^*  of  the  tenant  or  tenants  of  such  property 
—      having  died,  or  having  alienated  the  same.^ 


SECTION  VI. 

Patbonags  op  the  Bight  op  Nominating  the  Objects  of  a 
Charity. 


1.  Founder  and  his  heirs  have  a 

right  to  nominate  objects  of 
charity,  when. 

2.  Orantor  of  rent-charge  out  of 

land  to  charity,  and  not 
grantee  of  land,  entitled  to 
patronage. 
S.  Bight  ofnommation  hyfotmder 
or  his  heirs  forfeited  by  cor- 
rupt or  improper  nomina- 
tion or  neglect  to  nominate. 


4.  Alienation    of  patronage    by 

founder  and  his  heirs. 

5.  Founder  may  confer  rights  of 

patronage  upon  others,  either 
expressly  or  by  implication. 

6.  Qualifications  of  persons  to  be 

elected. 

7.  Election  by  mistake,  t/boD&fide, 

not  disturbed  by  the  Couij^ 
qf  Chancery. 
%.'jPayments  to  objects  of  diaHty 
nominated  by  wrong  persons 
allowed. 


Founder  and 
hia  heim 
have  a  right 
to  nominate 
objects  of 
charitj, 
when. 


Orantor  of 
rentcharge 
out  of  land 
to  charity 
and  not 

Eimteeof 
nd  entitled 
to  patron- 
age. 


1.  In  the  absence  of  any  direction  expressed  or 
implied  in  the  instrument  of  foundation,  the  founder 
and  his  heirs  have  the  right  of  nominating  the  objects 
of  the  charity.  Thus,  if  a  man  founds  an  almshouse, 
the  founder  and  his  heirs  will  have  the  nomination  of 
the  almspeople.^ 

2.  Where  a  person  seised  in  fee  of  land,  granted 
a  rent-charge  thereof  as  a  charity  for  the  support 
of  several  poor  persons,  and  afterwards  aliened  the 
manor,  it  was  held  that  the  heir  of  the  grantor  was 
entitled  to  the  nomination  of  the  poor  men  to  par- 
take of  the  charity  and  not  the  grantee  of  the  land, 


13  &  14  Vict.  c.  28,  8.  2. 


'  Attorney- General  v.  Leigh^ 
3  P.  Wms.  146  ». 
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for  when  the  lands  were  granted  away^  the  rent-charge^  chap.  yui. 
a  thing  independent  and  collateral^  did  not  pass  there-      ~~ 
with  like  a  rent-service^  which  is  incident  to  the  re- 
version; whereas  this  being  a  rent-charge  and  in  fee 
had  no  reversion.^ 

3.  The  founder  or  his  heirs  may,  it  is  said,  forfeit  Rigi»*  of  np- 

J '  '  miDAtion  by 

the  right  of  nomination  of  objects  of  a  charity  by  a  ^^^^^ 
corrupt  or  improper  nomination  of  such  as  are  not  fit  ^^^^^ 
objects  of  the  charity,  or  by  making  no  nomination  at  ^5S?Son, 
all,  but  this  neglect  of  nomination  must  be  after  such  no^S!*** 
a  time  as  that  the  founder  or  his  heirs  have  had  notice 
of  a  vacancy  ;  and  without  proof  of  such  notice,  it  is 
no  fault.* 

4.  It  has  been  already  shown  in  what  case  the  Aiienatioii 
founder  or  his  heirs  may  alienate  their  rights  of  pa-  bj^undiST 

-  o  *^       andhia  heirs' 

tronage.' 

5.  The  patronage  however  may  be  conferred  by  the  rounder 

.  .  ''  nunr  confer 

founder  upon  others,  either  in  express  terms  or  by  im-  "g^*«  of 
plication.     Thus  where  there  was  a  devise  to  the  dean  °p?°  otEerg 

^  either  ex- 

and  canons  of  Christchurch,  in  trust  to  constitute  and  prewiyorby 

'  implication. 

sopport  a  grammar  school  at  Portsmouth,  to  appoint 
a  master  and  usher,  and  pay  them  certain  salaries, 
and  the  testator  ordered  ^'  that  the  dean  and  canons 
should,  from  time  to  time,  order  and  direct  the  ma- 
nagement of  the  said  school,^^  Lord  Eldon  held  that 
the  dean  and  canons  had  power  to  nominate  the  free 
scholars.  "  The  testator,*'  observed  his  Lordship,  '^  has 
given  the  direction  and  management  of  the  school  to 
the  dean  and  canons,  and  they  are  therefore  the  per- 

*  Attorney- General  r.  Mgby^      ney-Oenercd  y.  Leigh^  1  P.  Wms. 
8  P.  Wmfl.  144.  145  ». 

»  Per  Lord  Parker,  in  Mtor-  »  See  a»fc,  p.  302. 
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^■j^^vm.  sons  to  nominate  and  appoint  the  scholars,  and  I  do 
—      not  know  how  any  restriction  on  their  power  can  be 
introduced.     Is  it  not  part  of  the  management  to 
nominate  and  send  to  the  school  the  persons  who  are 
to  be  educated?"^ 
tiJI!?5r'er.      ^'  '^^^  person  elected  ought  to  have  the  qualifica- 
dectid^     tions  required  either  in  the  instrument  of  foundation 
or  scheme.     This  is  often  a  question  of  construction. 
In  a  recent  case  a  scheme  of  a  grammar  school  pro- 
vided that  boys  to  be  elected  to  an  exhibition  from 
the  school  were  to  be  ''  such  of  the  boys  as  should 
have  been  three  years  at  the  said  free  grammar  school.'* 
It  was  held  by  the  Lords  Justices  of  the  Court  of  Ap- 
peal, reversing  the  decision  of  the  Master  of  the  Rolls^ 
that  such  three  years  must  be  an  entire  period  imme- 
diately antecedent  to  the  election.* 
Election  by       7.  Whcrc  an  object  of  a  charitv  has  been  elected 
bondjide,not  uudcr  a  mistakc  to  an  office,  as,  for  instance,  to  an 

disturbed  .«  . 

brtbe  Court  exhibition  from  a  grammar  school,  if  the  election  has 
been  made  bond  fide,  and  without  any  fraud  or  corrup- 
tion, it  is  not  the  course  of  the  Court  to  remove  the 
person  so  elected.^ 

Pajments  to      g.  Whcrc  nomiuatious  have  been  made  by  the  wronflf 

objecU  of  .^  o 

no^natcd    P^rs^^s^  payments  to  the  objects  of  the  charity  will 
by  wrong     ncvcrtheless  be  allowed.     Thus,  in  a  case  where  the 

persons  ' 

allowed.  hcirs  of  the  grantor  of  a  manor,  who  had,  previous  to 
the  grant,  granted  a  rent-charge  for  the  support  of 
several  poor  men,  and  not  the  grantees  of  the  manor^ 
were  entitled  to  the  nomination  of  the  objects  of  the 

*  Attorney  •  General  v.  Dean  *  In    re    Siarie's     UidversiUf 

and    Canons    qf    Christchurch       Chift^  7  Jur.  N.  S.  31. 
Jac.  474, 486.  '  Id.,  7  Jur.  N.  S.  31. 
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charity^  it  was  held  that  "forasmuch  as  the  grantees  ^■^'\^^^- 
and  owners  of  the  land  had  for  upwards  of  sixty  years  — 
enjoyed  the  nomination  of  the  persons  who  had  par- 
taken of  the  charity/^  they  ought  to  be  allowed  all  the 
payments  they  had  made  to  any  of  the  poor^  though 
nominated  by  themselves^  and  the  Court  would  not 
disturb  anything  that  had  been  already  done.^ 

*  Attorney- General  v.  JRigby,  3  P.  Wins.  144. 
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CHAPTER  IX. 

AS   TO   THE    LIABILITY  OF  PROPERTY   GIVEN    TO    CHARI- 
TIES  TO    FISCAL   AND   OTHER   BURTHENS. 


1.  Qift  qf  a  sum  by  vntt  to  cha- 

litdble  ustB  liable  to  legacy 
dwty  though  each  charitable 
object  would  receive  lest  than 
£20, 

2.  Contrary    renUt    in    In    re 

Wilkinson. 

8.  Semble,  In  re  Wilkinson 
overruled  by  wibse^uent  caaet. 

4.  Exemption  in  fawmr  of  bodies 
corponUe,  Serfeantt*  Inn,  the 
Jnn»  qf  court,  or  Chancery, 
or  endowed  acfiools. 

6.  ExemptioM  in  favour  of  par- 
ticular charitable  imtitu- 
tiont. 

6.  Exemption  in  Irish  Acts  from 

duty  in  Ireland  on  legacy 
given  to  Irish  charities. 

7.  Exemption   does    not    apply 

where  teatator  is  domiciled  in 


8.  Charity  property  liable  to  sue- 
ceseion  duty  under  16  ^  17 
Vict.  c.  61,  s.  16. 

9.  Object  of  enactment. 

10.  Exemption  wider  tJtc  Succes- 
sion Duty  Act. 

11.  Premiums  for  apprenticwg 
children  out  of  a  public  cha- 
rity not  liable  to  stamp  duty. 

12.  What  constitutes  a  public 
charity. 

13.  Premium,  need  not  be  inserted 
in  the  apprenticeship  deed. 

14.  Unstamped  dted  not  admissi- 
ble as  evidence  until  payment 
qf  premium  out  qf  public 
funds  be  proved. 

15.  Bond  given  by  appellant  tm- 
der  the  89/A  section  of  the 
Charitable  Trusts  Act,  1858, 
exempt  from  duty. 

16.  Property  qf  charities  liable  to 

rates. 

Gift  of  a  sum  1.  Whcrc  R  sum  is  given  by  will  in  gross  to  trustees 
oLritobie  for  charitable  purposes^  as^  for  instance^  for  the  poor,  it 
£S!cy*dutj,  will  (unless  exempted  by  statute)  be  liable  to  a  legacy 
chSSabi?*  duty  of  ten  per  cent.,  even  although  the  amount  which 
Je^ve'^Sw  each  of  the  poor  would  receive  under  the  bequest 


I  £90. 


might  be  less  than  j£20,  the  lowest  sum  for  vhich 
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legacy  duty  would  be  payable  under  55  Geo.  III.  c.  chat.  ix, 
184  (see  sch.  D.  part  3,  tit  "legacy/'  pi.  2).  Thua 
In  the  matter  of  Francklin'n  Charity,^  where  there  was  a 
legacy  to  be  laid  out  in  bread  for  the  poor  of  a  parish, 
it  was  held  liable  to  legacy  duty  at  the  rate  of  £10 
per  cent,  upon  the  whole,  although  the  poor  were  so 
numerous  that  no  one  received  more  than  the  value 
of  two  shillings  per  annum.  So  in  Attorney-General 
V.  FUzgerald,^  where  a  testator  gave  his  residuary 
estate,  which  amounted  to  £13,000,  to  his  executors, 
to  be  by  them  appropriated  to  the  education  of  the 
children  of  the  poor  in  Ireland,  principally  those  in 
or  about  Limerick,  it  was  held  by  Sir  L.  Shadwell, 
V.C.,  that  the  legacy  duty  was  payable  on  the  residue, 
and  at  the  rate  of  £10  per  cent.,  because  it  was  for 
the  benefit  of  persons  strangers  in  blood  to  the  tes- 
tator. 
2.  In  the  case  however  of  In  re  WUkimon?  where  contrary 

result  in 

a  residue  had  been  bequeathed  to  executors,  m  trust,  ^^^^^^ 
to  divide  the  interest  among  poor  pious  persons  in 
ten  or  fifteen  pounds  as  they  should  see  fit,  it  was 
held  that  the  executors  could  not  be  called  upon 
to  pay  legacy  duty  upon  the  whole  residue ;  but  that 
if  any  of  the  objects  of  the  above  bounty  should 
have  received  to  the  amount  of  £20  or  upwards, 
by  having  been  selected  to  receive  such  bounty  on 
more  than  one  occasion,  legacy  duty  would  attach 
on  such  amount,  and  the  duty  would  be  calculated 
according  to  (the  nearness  of  the  blood  of  such  indi- 
vidual, and  in  that  case  the  executors  would  be  ac- 

»  3  Sim.  147,  3  T.  &  J.  544.  »  1  C.  M.  &  R.  142. 

>  13  Sim.  83. 
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cha>.  IX.  countable  for  and  bound  to  return  the  duty  chargeable 

on  'such  amount.     This  case  was  on  appeal  afl&rmed 

by  the  Exchequer  Chamber.^ 

semhu,  8.  The  case  however  of  In  re  Wilkinson,  if  it  has 

^^^Y)j  ^^*  ^^^^^  expressly  overruled,  has  been  very  much  dis- 

JSSST*'**"*   approved  of  in  subsequent  cases. 

It  may  indeed  be  laid  down  as  a  general  rule  that 
where  money  is  bequeathed  for  some  public  purpose,* 
either  to  the  committee  of  a  charity,  or  the  persons 
administering  it,  or  to  trustees,  in  order  that  it  may 
be  applied  to  such  purpose,  it  must  be  considered  as 
a  legacy  for  the  benefit  of  strangers  in  blood  to  the 
testator,  and  liable  to  a  duty  of  ten  per  cent.  Thus 
^HffUk!  ^^  ^^®  ^^  ^^  ^^  John  Griffiths,^  where  a  testator  be- 
dtc€iu«d!  queathed  to  trustees  a  sum  in  the  .£3  per  cent,  consols, 
in  trust,  as  to  £1700,  part  thereof,  to  pay  and  apply 
the  dividends  in  establishing  and  supporting  a  daily 
school  at  a  particular  place  for  the  instruction  of 
twenty  boys,  on  the  principle  of  a  National  School,  the 
dividends  to  be  retained  by  two  of  the  trustees,  to  be 
so  applied,  and  he  directed  that  one  of  them  should 
be  the  schoolmaster,  and  that  the  management  of  the 
school  should  always  remain  in  his  family ;  and  as  to 
£400,  other  part  of  the  said  stock,  the  testator  di- 
rected that  the  dividends  should  be  paid  by  the  trus- 
tees  to  and  applied  by  the  schoolmaster  for  the  time 
being  of  the  said  school  in  providing  the  boys  with 
pinafores,  caps,  and  shoes,  and  also  with  books  and 
slates,  such  clothes,  books,  and  slates  to  be  left  be- 
hind them  on  leaving  the  school :  it  was  held  that 
these  bequests  were  subject  to  legacy  duty. 

*  Nom.  Attorney- General    r.  »  14  Mees.  &  W,  610, 

Ifcuh,  1  Meee.  &  W.  237. 
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In  the  case  of  In  re  William  Parker ^  deceased,^  a  chaf.  ix. 
bequest  of  money  for  the  purpose  of  building  a  church  ^^^^ 
and  parsonage-house^  and  of  endowing  and  repairing  ■?<«•*«•• 
the  church,  was  held  by  the  Court  of  Exchequer  to  be 
subject  to  a  legacy  duty  of  £10  per  cent. 

In  the  case  of  In  re  Pearce^  where  a  testator  be-  innTearc*. 
queathed  £2000  to  trustees  upon  trust  to  divide  the 
interest  and  dividends  equally  amongst  six  poor  men 
and  six  poor  women,  but  no  person  to  be  eligible  for 
two  years  in  succession,  the  question  was  raised 
whether  the  stock  was  liable  to  the  payment  of  legacy 
duty,  it  being  impossible  to  say  that  the  amount  or 
value  which  each  poor  person  would  take  would  ex- 
ceed £20,  and  the  case  of  Ex  parte  Wilkinson,  in  the 
Exchequer,  was  cited.  Sir  J.  Romilly,  M.R.,  however, 
held  that  the  legacy  duty  was  payable,  and  said,  "  I 
have  no  doubt  that  the  case  in  the  Exchequer  would 
not  now  be  followed/^  In  the  case  of  Harris  v.  Earl 
Howe^  the  testator  gave  his  residuary  personal  estate 
to  trustees,  to  be  employed  in  the  creation  of  a  fund 
to  be  called  the  ^'  Sutton  Charity,^'  and  to  be  applied 
for  the  benefit  of  the  Leicester  Infirmary  or  Fever 
House,  subject  to  certain  rules.  Rule  4  was  as  fol- 
lows : — ^'  That  no  person  shall  receive  relief  from  the 
charity  exceeding  £5"  Sir  John  Romilly,  M.R., 
held  that  duty  was  payable  on  the  charity  legacy  and 
said,  "  I  shall  not  follow  the  case  in  the*  Exchequer  * 
until  I  find  a  case  identical  with  it  in  all  respects.  I 
do  not  say  what  I  should  do  in  such  a  case.'' 

*  4  Hurlst.  &  Norm.  666.  B.  142  ;  S.  C,  on  appeal,  nom. 

'24BeaT.  491.  Attorney-O&neral    v.    Nagh,    I 

»  7  Jur.  N.  S.  383.  Mees.  &  W.  257. 

^  In  re  Wilkinton,  1  C.  M.  & 

T   3 
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Chat.  DC.       4.  No  duty  is  payable  on  a  legacy  of  books,  prints, 
b'ftSJSwSf  pic^^^^>  statues,  gems,  coins,  medals,  specimens  of 
bodjes  cor-    natural  history,  or  other  specific  articles,  which  shall  be 
inSX^tnns  S^^^^  OT  bequeathed  to  or  in  trust  for  any  body  cor- 
chXSy,  o'r  porate,  whether  aggregate  or  sole,  or  to  the  society  of 
whwto.       Serjeants'  Inn,  or  any  of  the  Inns  of  Court,  or  Chan- 
eery,  or  any  endowed  school,  in  order  to  be  kept  and 
preserved  by  such  body  corporate,  society  or  school, 
and  not  for  the  purpose  of  sale.^ 
£ft!?oS^5      6,  Bequests  to  hospitals  or  charitable  institutions 
JhlritawS     *^  sometimes  exempted  from  legacy  duty.     For  in* 
iu^ututiona.  staucc,  4&  Gco.  III.  c.  99,  S.4.  exempts  from  duty 
a  legacy  bequeathed  in  trust  for  the  purpose  of  erecting 
and  endowing  a  public  hospital  and  infirmary  at  Bed- 
ford, for  the  reception  and  relief  of  sick  and  lame 
objects  within  that  county. 
Exemption       6.  lu  the  Irfsh  Acts,  56  Geo.  III.  c.  56,  5  &  6  Vict. 

in  Inah  Acta  ,  ' 

£Sind  on"*  ^'  ^^'  *'  ^^'  thcrc  is  an  express  exemption  from  duty 
t?rm^^*"  m  Ireland  of  any  l^;acy  given  for  the  education  or 
ehariues.      maintenance  of  poor  children  in  Ireland,  or  to  be  ap- 
plied in  support  of  any  charitable  institution  in  Ire- 
land, or  for  any  purpose  merely  charitable. 
Exemption        7.  Where  however  the  testator  is  domiciled  in  Eng- 
appf/where  land,  duty  will  be  payable  in  England,  upon  a  legacy 
domiciled  in  for  charitable  purposes  in  Ireland,  which,  had  testator 
been  domiciled  in  Ireland,  would  have  come  within  the 
exemption  of  the  Irish  Acts.     See  Attorney-General 
V.  Fitzgerald.^ 
Charity  8.  Under  the  16th  section  of  16  &  17  Vict.  c.  51, 

\^xl      property  belonging  to  charities  is  liable  to  the  succes- 

sucoesaion         .,  t-i  t     i 

dutT  under   siou  duty.     It  IS  thcrc  enacted  that  "  where  property 

*"■'''        >  39  Geo.  III.  c.  73 ;  55  Geo.  «  3  Drew.  610. 

III.  c.  184,  Schedule,  part  3. 
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shall  become  subject  to  a  trast  for  any  charitable  or  okapjex. 
public  purposes,  under  any  past  or  future  disposition, 
which,  if  made  in  favour  of  an  individual,  would  con- 
ier  on  him  a  succession,  there  shall  be  payable  in  re- 
spect  of  such  property,  upon  its  becoming  subject  to 
sach  trusts,  a  duty  at  the  rate  of  £10  per  centum 
upon  the  amount  or  principal  value  of  such  property ; 
and  it  shall  be  lawful  for  the  trustee  of  any  such  pro- 
perty to  raise  the  amount  of  any  duty  due  in  respect 
thereof,  with  all  reasonable  expenses,  upon  the  secu- 
rity of  the  charity  property,  at  interest,  with  power 
for  him  to  give  effectual  discharges  for  the  money  so 
raised. 

9.  This  section  seems  to  have  been  framed  in  order  object  of 
to  remove  any  diflaculty  which  may  arise  in  conse- 
quence of  those  decisions  in  the  Exchequer,  which  have 

been  already  noticed.  The  result  is  that  even  if  those 
cases  should  he  followed,  succession  duty  to  the  same 
amount  as  the  legacy  duty  would  be  payable.^ 

10.  It  should  be  remembered  also  that  under  the  J^I^J^^^" 
Succession*  Duty  Act,  no  duty  is  payable  under  the  5jJS^2it° 
Act,  "  by  any  person  in  respect  of  a  succession,  who, 

if  the  same  were  a  legacy  bequeathed  to  him  by  the 

predecessor,  would  be  exempted  from  the  payment 

of  duty  in  respect  thereof  under  the  Legacy  Duty 
Acts.^'2 

11.  It  may  be  here  mentioned  that  the  following  Premiam* 

.for  appren- 

exemption  is  contained  m  55  Geo.  III.  c.  184,  viz.  tidngcha- 

*^  ,         dren  out  of 

"  Indentures  for  placing  out  poor  children  apprentices  p^^buc  cha- 

*  See  the  remarks  of  Martin,       Hurlst.  &  Norm.  679,  680,  681. 
B.,  and  Watson,  B.,  in  the  case  '  16  &  17  Vict.  c.  61,  b.  18. 

of  In  re    William    Parker^   4 
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CHAy.  IX.  by  or  at  the  sole  charge  of  any  parish  or  township  or 
uifte  to  *"^y  public  charity,  or  pursuant  to  32  Geo.  III.  for  re- 
stamp  dutj.  gulating  parish  apprentices^  and  all  assignments  of  such 
poor  apprentices^  provided  there  be  no  valuable  con- 
sideration given  to  the  new  master^  other  than  what 
may  have  been,  or  shall  be  given  by  any  parish  or 
township  or  any  public  charity.'^ 

This  exemption  is,  with  all  others,  continued  in 
13  &  14  Vict.  c.  97,  s.  3. 
What  con-  12.  To  coustitutc  a  public  charity,  it  is  not  essen- 
pabiio  tial  that  the  fund  should  be  of  a  permanent  character, 
as  a  premium  payable  out  of  the  yearly  contributions 
or  subscriptions  of  the  inhabitants  of  a  parish  will  be 
considered  as  payable  out  of  a  public  charity,^  and  it 
is  immaterial  that  a  discretion  as  to  the  mode  of  ap- 
plication is  vested  in  an  individual.^ 

Where  a  gift  is  general,  as,  for  instance,  where 

there  is  a  gift  for  "  binding  out  apprentices,'*  the  funds 

will  be  considered  as  belonging  to  9^  public  charity,  as 

the  individuals  to  be  benefited  are  not  designated.^ 

Premium  13.  Whcrc  there  is  no  duty  payable  in  consequence 

inserted  in    of  thc  abovc-mcntioned  exemption,  it  will  be  unne- 

tbe  appren-  ,  * 

ticeafiip       cessary  to  insert  the  amount  of  the  premium  in  the 

indenture  of  apprenticeship.^ 
Unstamped       14.  A  party  relying  on  the  exemption  must  be  pre- 

deed  not  ad-  -  *>  *      ^  ^  •,.,,,,  . 

miisibie  aa    pared  to  prove  that  a  premium  which  the  deed  recites 

evidence 

until  pay.     to  havc  bccu  paid  out  of  the  funds  o{bl  public  charity 


»  Rex  V.  St.  Matthew,  BethnalAd,  717. 
Oreen,  Burr.  S.  C.  574.  *  The  King  y.  QiudnUm,  2  M. 

*  Bex  ▼.   Clifton-upon-DunS'      k  S.  338 ;  The  King  r.  Oadby, 
more.  Burr.  S.  C.  697.  1  B.  &  Aid.  477. 

'  Mex  T.  Jlaleeworth,  3  B.  & 


r 
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was  actually  paid  from  such  a  source,  otherwise  the  chap.  iz. 

deed  will  not  be  admissible  as  evidence.^  ment  of  pre- 

mium out 

15.  It  will  be  observed  that  the  bond  given  by  j^p^**^<^ 
parties  who  appeal  under  the  39th  section   of  tbeP~^«>- 
Charitable  Trusts  Act^  1853,  is  to  be  exempt  from  the  by^^iunt 

1     .  under  the 

I  stamp  duty.  79th  section 

i  16.  Property  of  charities  is  liable  to  rates,  such  as  uwe^ruS" 

poor  rates,  sewers  rate,  and  the  general  rates  for  de-  exempt  trom 
'   fraying  the  expenses  of  the  Metropolis.*  Property  of 

charities 
liable  to 
^  JUx  T.  Skejjington^  3  B.  &  '  The  Queen  y.  The  Licensed  rates. 

A1<L382.  See  Tilsley  on  Stamps,       Vietuallere'    Society,   30  L.   J. 

79,  80.  N.  S.  Mag.  Ca.  131. 
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CHARITABLE  TRUSTS. 
PART  II. 


jin  Act  for  the  better  Administration  of  Charitable  IViuts. 
•[20thAuffU8t,  1853.] 

Charitable  Trusts  Act  1853,  (16  &  17  Vict. 
CAP.  137.^) 

16  A 17  Vict.  Whereas  it  is  expedient  to  provide  means  for  securing  the 
c.  137, 8. 1.  ^^^  Administration  of  Charitable  TrustSy^  and  for  the  more 
beneficial  Application  of  Charitable  Funds  in  certain  Cases; 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lords  Spintual 
and  Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Authority  of  the  same,  as  follows : — 

Appointment  of  Commissioners,  etc. 
HerMioesty      1-  It  shall  be  lawful  for  her  Majesty^  and  her  successors, 

empowered 

*  This  Act,  and  "The  Cbaritable  Troste  Amendment  Act,  1865,"  and 
"  The  Charitable  Ti-usts  Act,  1860,"  are  to  be  conatnied  together  as  one 
Act,  and  any  provisions  of  the  former  Acts  inconsistent  with  the  latter  are 
repealed  (18  &  19  Vict.  c.  124,  s.  1 ;  23  &  24  Viet.  c.  186,  s.  1). 

'^  As  to  what  constitutes  a  Charitable  Trust,  see  aniey  p.  6  and  8. 66. 

^  The  Queen  has  been  pleased  to  make  the  following  appointments 
under  the  provisions  and  for  the  puri>oses  of  the  Charitable  Trusts  Acts, 
1853,  viz.  Peter  Erie,  Esq.,  Q.C.,  to  be  Chief  Commissioner;  James  Hill, 
Esq.,  barrister-at-law,  to  be  Second  Commissioner;  James  Campbell,  Esq., 
Q.C.,  to  be  Third  Commissioner;  the  Right  Hon.  Robert  Lowe,  to  be 
the  Fourth  Commissioner ;  Henry  Morgan  Vane,  Esq.,  to  be  Secretary  ; 
and  Thomas  Hare,  Walker  Skirrow,  Fraucis  O.  Martin,  William  D. 
fioase,  and  T.  Simons,  Esqs.,  to  be  Inspectors.  The  office  of  the  Chari- 
table Trusts  Commission  is  at  8,  York  Street,  St  James's  Square. 
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by  watrant  under  the  royal  sign  manual,  to  appoint  four  com-  le  &  17  vict. 
missioners,  and  aUo  one  secretary  and  two  inspectors'  for  the  ^'  ^^'•^• 
purposes  of  this  Act,  and  upon  any  vacancy  by  the  death,  to  appoint 
resignation,  or  removal  of  any  commissioner,  secretary,  orTOmmM- 
inspector  under  this  A.ct,  from  time  to  time,  in  like  manner  !i°°®"»  "*' , 

*.,,  ,,  ,  cretary,  and 

to  appoint  another  person  to  succeed  to  such  vacancy,  and  inspectors. 
until  a  fresh  appointment  shall  be  made  it  shall  be  lawful  for 
the  surviving  or  continuing  commissioners,  in  case  of  any 
vacancy,  to  act  as  if  no  such  vac^incy  had  occurred ;  and  three 
of  the  said  commissioners  shall  hold  office  during  good  be- 
haviour; and  the  fourth,  and  every  secretary  and  inspector 
to  be  appointed  under  this  Act,  shall  hold  office  during  the 
pleasure  of  her  Majesty. 

2.  The  said  three  commissioners  so  holding  office  during  Quaiificioion 
good  behaviour  shall  be  paid  as  hereinaifter  mentioned,  and  Sorwro?"" 
two  at  least  of  the  said  paid  commissioners  for  the  time  being 

shall  be  barristers-at-law  of  not  less  than  twelve  years  stand- 
ing at  the  time  of  their  respective  appointments,  and  one  of 

^such  barristers  shall  be  the  chief  commissioner,  and  shall  be 

yso  called  and  distinguished  in  his  appointment. 

3.  The  said  commissioners,  with  the  sanction  of  the  com-  Officers  of 
missioners  of  her  Majesty's  Treasury,  shall  from  time  to  time  *^®  ^*'^^' 
appoint  such  clerks  and  messengers  as  the  said  commissioners 

may  think  fit,  and  all  persons  appointed  under  this  provision 
shall  hold  their  Offices  during  the  pleasure  of  the  said  com- 
missioners. 

4.  There  shall  be  paid  to  the  said  paid  commissioners,  and  Salaries. 
to  the  said  secretary,  inspectors,  clerks,  and  messengers,  such 
salaries  not  exceeding  for  the  chief  commissioner  the  annual 

sum  of  one  thousand  five  hundred  pounds,  and  for  each  of 
the  other  paid  commissioners  the  annual  sum  of  one  thousand 
two  hundred  pounds,  and  for  the  said  secretary  the  annual 
sum  of  six  hundred  pounds,  and  for  each  of  the  said  inspectors 
the  annual  sum  of  eight  hundred  pounds,  as  shall  be  from 
time  to  time  allowed  by  the  commissioners  of  her  Majesty's 
Treasury,  who  may  also  allow  to  every  commissioner,  in- 
spector, and  other  person  appointed  for  the  purposes  of  this 
Act,  such  reasonable  travelling  and  other  expenses  as  may  be 
incurred  by  him  in  the  execution  of  his  office,  and  the  said 
salaries  and  expenses,  and  the  incidental  expenses  of  the  said 

*  Power  is  given  by  18  &  10  Vict.  c.  124,  s.  3,  to  appoint  additional 
inspectors  (not  exceeding  three  in  number). 
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i«*  17  Vict.  Board,^  shall  be  paid  out  of  any  moneys  which  may  be  from 
o.  ^  4.  ^.^^  ^^  ^^^^  provided  by  Parliament  for  that  purpose  :  [pro- 
vided 2  always,  that  after  the  thirty-first  day  of  March  in  the 
year  one  thousand  eight  hundred  and  fifty-seven,  the  said 
annual  salary  shall  be  paid  to  one  only  of  the  said  commis- 
sioners besides  the  said  chief  commissioner.] 

6.  No  paid  commissioner,  secretary,  or  inspector  to  be 
appointed  under  this. Act  shall  be  capable  of  sitting  in  the 
►r    House  of  Commons  during  the  tenure  of  his  office. 


No  paid 
cominis- 
aioner,  se- 
cretary, or 
inspectoi 
sit  m  House' 
of  Commona. 


Stjle  of 
conimia- 
aionera,  who 
may  ^sit  aa  a 
Board. 


Board  to 
IVame  gene- 
ral minutea. 


Minutes  of 
proceedings 
and  orders, 
etc.,  to  bo 


Style  of  Commissioners — to  sit  as  a  Board;  their  Powers  and 
Duties. 

6.  The  said  commmissioners  to  be  appointed  under  this 
Act  shall  be  styled  "  The  Charity  Commissioners  for  England 
and  Wales,"  and  may  have  and  use  a  seal  for  authenticating 
documents,  and  such  commissioners  shall  sit  from  time  to 
time  as  a  Board  for  carrying  this  Act  into  execution ;  and 
any  two  of  such  commissioners  may  form  a  Board,  and  may 
exercise  all  or  any  of  the  powers  conferred  on  the  commis- 
sioners or  the  Board  by  this  Act. 

7.  The  said  Board  shall,  by  general  minutes,  from  time  to 
time  prescribe  regulations  for  their  proceedings,  and  the  pro- 
ceedings of  their  inspectors,^  and  concerning  the  form  and 
manner  of  applications  to  the  said  Board,  and  the  conditions 
to  be  performed  by  applicants,  and  for  the  guidance  of  appli- 
cants in  relation  thereto,*  and  all  such  general  minutes  shaU 
be  signed  by  three  of  the  said  commissioners  at  the  least ; 
and  copies  of  all  such  general  minutes  shall  be  laid  before 
both  Houses  of  Parliament  within  fourteen  days  after  the 
making  thereof  if  Parliament  be  sitting,  or  if  Parliament  be 
not  sitting,  then  within  fourteen  days  sJter  the  next  meeting 
thereof. 

8.  The  said  Board  shall  cause  minutes  of  their  proceed- 
ings, and  all  orders,  certificates,  and  schemes,  made  or  ap- 
proved by  them  under  this  Act,  to  be  entered  in  books  to 


>  The  "  expression  *  Board '  shall  mean  the  said  Cliarity  Commiasion- 
ere  sitting  as  a  Board  under  this  Act." — Sec.  66,  and  see  sec.  6). 

2  This  proviso  is  repealed  hy  18  &  19  Vict.  c.  124,  s.  2. 

'  See  General  Minutes, />o*/,  p.  B09. 

^  See  Regulations  and  Instructions  concerning  applications  to  ih« 
Board,  j»0#^,  p.  511. 
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be  provided  and  kept  for  such  purpose,  and  all  such  entiies  ^*^i/^*?- 
shall  be  signed  by  their  secretary,  and  all  copies  purporting  ^'  —' 
to  be  extracted  from  the  books  of  the  said  Board,  and  to  be  JJ*j^f"*^ 
certified  by  their  secretary,  of  any  such  minutes,  orders,  cer-  entries 
tificates,  and  schemes  entered  as  aforesaid,  shall  be  received  JJS^^r/- 
as  evidence  of  the  proceedings  to  which  such  minutes  shall  tary  to  be 
relate,  and  of  such  orders,  certificates,  or  schemes,  and  of  the  e^en^."* 
making  or  approval  thereof  (as  the  case  may  require)  by  the 
said  Board,  without  further  proof  thereof.^ 

9.  It  shall  be  lawful  for  the  said  Board,  from  time  to  time,  ^^^^^"^ 
as  they  in  their  discretion  may  see  fit,  to  examine  and  inquire^  condition 
into  ail  or  any  charities  *  in  England  or  Wales,  and  the  nature  ^eli?^'^" 
and  objects,  administration,  management,  and  results  thereof,  charities. 
and  the  value,  condition,  management,  and  application  of  the 
estates,  funds,  property,  and  income  belonging  thereto ;  and 

the  said  Board  may  cause  examinations  and  inquiries  in  re- 
lation to  the  matters  aforesaid  to  be  made  and  prosecuted  by 
their  inspectors,  acting  together  or  separately,  in  such  cases 
and  at  such  times  as  the  said  Board  may  think  fit;  and  all 
such  inspectors  shall  from  time  to  time  report  their  proceed- 
ings to  the  said  Board. 

10.  The  said  Board  may  require  aU  trustees*  or  persons  Power  to 
acting  or  having  any  concern  in  the  management  or  admi-  TOumSTa'Si 
nistration  of  any  charity,  or  the  estates,  funds,  or  property  Btatements. 
thereof,  to  render  to  the  said  Board,  or  to  their  inspectors, 

or  either  of  them,  accounts  and  statements  in  writing  in  re- 

*  As  to  the  authentication  of  the  acts  of  the  Board,  and  of  entries  in 
and  extracts  from  their  books,  see  18  &  L9  Vict.  c.  124,  ss.  4,  5. 

'  The  powers  of  the  Board,  or  any  Commissioner  acting  under  its  au- 
tlioritj  to  inquire  into  charities,  is  extended  by  18  &  19  Vict.  c.  114, 
9S.  6,  7>  8,  9.     As  to  Forms  of  Inquiries,  seepost,  p.  616. 

'  "  The  expression  *  Charity '  shall  mean  every  endowed  foundation 
and  institution  taking  or  to  take  effect  in  England  or  Wales,  and  coming 
within  the  meaning,  purview,  or  interpretation  of  the  statute  of  the  43 
£liz.  c.  4,  or  as  to  which,  or  the  administration  of  the  revenues  or  pro- 
perty whereof,  the  Court  of  Chancery  has  or  may  exercise  jurisdiction." 
— Sec.  66,  and  see  ante,  p.  4.  This  section,  taken  in  connexion  with 
the  definition  of  the  word  "  Charity  "  in  sec.  66,  gives  the  Board  power 
to  inquire  into  charities  where  there  are  special  visitors. 

*  "  The  expression  '  Trustee '  of  any  charity  shall  mean  and  include 
every  person  and  corporation  seised  or  possess^  of  or  entitled  to  any  real 
or  personal  estate,  or  any  interest  therein,  iu  trust  for  or  for  the  benefit 
of  such  charity,  or  all  or  any  of  the  objects  or  purposes  thereof." — 
Sec.  66. 
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16  k  17  Vict,  lation  to  such  charity,  or  the  funds,  estates,  property,  income, 
^.187^.10.  ^j.  moneys  thereof,  or  the  administration,  management,  and 
appplication  theieof,  and  may  also  require  such  trustees  and 
persons  to  return  answers  in  writing  to  any  questions  or  in- 
quiries addressed  to  them  by  the  direction  of  the  said  Board 
relating  to  the  matters  aforesaid. 
?*oui!tod'"      11-  -^1  officers  having  the  custody  of  enrolments,  decrees, 
of^Mords  to  reports,  records,  and  other  documents  relating  to  or  conoem- 
oopio^aiid    "^o  ^^7  charity  shall  furnish  such  copies  or  extracts  as  shall 
ertraots.  if    be  required  by  the  said  Board ;  and  every  inspector,  secretary, 
Bwir*  ^^  *^^  o^^^r  officer  of  the  said  Board  for  the  time  being  em- 
ployed for  the  purposes  of  this  Act  shall  be  at  liberty,  by  the 
authority  and  under  the  directions  of  the  Board,  and  subject 
to  such  regulations  as  the  Board  may  make  in  that  behalf,  t^ 
examine  and  search  the  registers  and  records  of  every  court 
of  law  and  equity,  and  every  ecclesiastical  court,  and  eveiy 
public  registry  and  office  of  records,  and  to  take  copies  of  and 
extracts  from  any  decree  or  document  recorded  or  regis- 
tered or  deposited  therein  respectively,  for  any  purpose  con- 
templated by  this  Act,  without  fee  or  other  payment  in  re- 
spect thereof. 

iTispedorSy  Poioers  and  Duties  qf, 

inapector  12.  Any  inspector  acting  under  the  authority  of  the  said 

wUneSes  <m  Board  may,  by  precept  under  his  hand,  subject  to  such  r^u- 
oath.  lations  as  the  said  Board  may  make  in  that  behalf,  require 

any  person,  being  a  trustee  of  any  charity  or  otherwise  acting 
or  having  any  conc>eni  in  the  management  or  administration 
of  any  charity,  or  of  the  estates,  funds,  or  property  thereof, 
or  in  the  receipt  or  payment  of  the  income  or  moneys  thereof, 
or  deriving  any  income  or  stipend  therefrom,  to  attend  before 
such  inspector  for  the  purpose  of  being  examined  by  him 
touching  or  relating  to  such  charity,  or  the  estates,  funds, 
property,  or  income  thereof,  at  any  time  and  place  mentioned 
or  appointed  by  such  precept,  and  to  bring  and  produce  any 
deed,  paper,  writing,  instrument,  or  other  document,  being  in 
the  custody,  possession,  or  power  of  such  person,  and  relating 
to  such  charity,  or  the  estates,  funds,  property,  or  income 
thereof,  and  may  examine  upon  oath  all  persons  attending  in 
pursuance  of  such  precept,  and  all  persons  voluntarily  attend- 
ing before  him,  and  may  administer  such  oath:  provided 
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always,  that  no  person  shall  be  obliged  to  travel  in  obedience  i«  A 17  Viot. 
ta  any  such  precept  more  than  ten  miles  from  his  place  of  ^'  illl 
abode. 

Fal^e  Evidence. 

13.  If  any  person  wilfully  give  false  evidence  upon  any  Peisonsgiv- 
examination  under  this  Act,  every  person  so  offenduig  shall  ^den^ 
be  deemed  guilty  of  a  misdemeanor.  ^^  o^» 

meanor. 

As  to  Persons  refusing  to  render  Accounts,  etc. 

14.  If  any  person  from  whom  the  said  Board,  or  any  in-  ^^^^' 
spector,  is  authorized  to  require  auy  account  or  statement  or  render  ao- 
answers  to  any  questions  or  inquiries,  or  whose  attendance  SSdeemed 
any  inspector  is  authorized  to  require,  shall  refuse  or  wilfiilly  gmityof* 
neglect  to  render  to  the  said  Board  such  account  or  statement,  Court?^*** 
or  to  make  answers  to  such  questions  or  inquiries,  or  to  attend 

in  obedience  to  any  lawful  precept  of  any  inspector,  or  to 
give  evidence  before  hira,  or  shall  wilfully  alter,  destroy,  with- 
hold, or  refuse  to  produce  any  deed,  paper,  writing,  instru- 
ment, or  other  document  which  may  be  lawfully  required  to 
be  produced  before  any  inspector  or  the  said  Board,  every 
person  so  offending  shall  be  deemed  and  taken  to  have  been 
guilty  of  a  contempt '  of  the  High  Court  of  Chancery,  and 
shall  be  liable  to  be  attached  and  committed  by  such  court  on 
summary  application  by  the  commissioners  to  the  same,  and 
shall  pay  the  costs  of  and  attending  such  contempt  as  the 
said  court  shall  direct.^ 

As  to  Persons  claiming  adversely  to  Charities, 

15.  Provided  always,  that  nothing  herein  contained  shall  SaTinKfor 
extend  to  give  to  the  said  Board  or  their  inspectors  anySSSSe 
power  of  requiring  from  any  persons  holding  or  claiming  to  ^^T^^  *® 
hold  any  property  whatsoever  adversely  to  any  charity,  or  ^^  ""  **"' 
free  or  discharged  from  any  charitable  trust  or  charge,  any 
information,  or  the  production  of  any  deed  or  document  what- 
ever in  relation  to  the  property  so  held  or  claimed  adversely, 

or  any  charitable  trust  or  charge  alleged  to  affect  the  same. 

*  Ai  to  the  Process  of  Contempt,  see  Ban.  Ch.  Prac. ;  Ayck.  Ch.  Prac. 

*  Sec  18  &  19  Vict.  c.  124,  s.  9. 
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^c.iSTjaTi?"  ApplicaiioM  for  Opinion  or  Advice  of  Board, 

Board  to  en-      16.  The  Said  Board  shall  receive  and  consider  all  applica- 
piioatioMfor  ^ons  which  may  be  made  to  them  by  any  trustee  or  other  person 
OT^id**^****  having  any  concern  in  the  management  or  administration  of 
any  charity,  for  their  opinion,  advice,  or  direction  *  respecting 
such  charity,  or  the  management  or  administration  thereof,  or 
the  estates,  funds,  property,  or  income  thereof,  or  the  applica- 
tion thereof,  or  any  question  or  dispute  relating  to  the  sanae  re- 
spectively, and,  if  they  so  think  fit,  may,  upon  any  such  applica- 
tion, give  such  opinion  or  advice  as  they  think  expedient,  sub- 
ject to  any  judicial  order  or  direction  which  may  be  subsequently 
made  or  given  by  any  competent  court  or  judge ;  and  such 
opinion  or  advice  shall  be  in  writing,  signed  by  two  or  more 
of  the  said  commissioners,  and  sealed  with  the  seal  of  the  said 
Persons  act.  Commission;  and  every  trustee  and  other  person  who  shall 
o%oAJd^to*  ®^*  '^P^^  °'  ^  accordance  with  the  opinion  or  advice  given  by 
be  indemni.  the  said  Board  shall  in  respect  of  so  acting  be  deemed  and 
*®^*  taken,  so  far  as  respects  his  own  responsib^ty,  to  have  acted 

in  accordance  with  his  trust ;  and  no  such  judicial  order  or 
direction  subsequently  made  or  given  by  any  court  or  judge 
shall  have  any  such  retrospective  effect  as  to  interfere  with  or 
impair  the  indemnity  by  this  Act  given  to  trustees  and  other 
persons  who  have  acted  upon  or  in  accordance  with  such 
opinion  or  advice  of  the  said  Board :  provided  always,  that 
nothing  herein  contained  shall  extend  to  indemnify  any  trustee 
or  other  person  for  any  act  done  in  accordance  with  the  opi- 
nion or  advice  of  the  said  Board,  if  such  trustee  or  other 
person  have  been  guilty  of  any  fraud  or  vrilful  concealment  or 
misrepresentation  in  obtaining  such  opinion  or  advice. 

Notice  of  Proceedings  except  hy  Attorney -General  to  he 
given  to  Board, 

Notice  of  le-  17.  Before  any  suit,  petition,  or  other  proceeding  (not  be- 
Slraasto^'  ing  an  application  in  any  suit  or  matter  actually  pending)  for 
any  charity   obtaining  any  relief,  order,  or  direction  concerning  or  rela- 

^  See  Regalations  and  Instructions  ITT.  p.  612.  The  powers  given 
the  Board  by  this  section  will,  in  all  probability,  effect  a  saving  of  much 
money  belonging  to  charities  which  would  otherwise  have  been  wasted  in 
litigation,  and  will  put  an  effectual  stop  in  one  branch  of  the  law  to  the 
practice  of  "taking  the  opinion  of  the  Court"  whenever  doubts  or  ^\S^ 
culties  of  no  very  formidable  character  have  been  raised. 
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ting  to  any  charity,  or  the  estate,  funds,  property,  or  income  i«  *  17  vict. 
thereof,  shall  be   commenced,  presented,  or  taken,  by  any  ^'  — 
person  whomsoever,  there  shall  be  transmitted  by  such  per-  ^^Jj^l 
son  to  the  said  Board,  notice  in  writing  of  such  proposed  suit,  the  Attor- 
petition,  or  proceeding,  and  such  statement,  information,  and  to^^ri?!^* 
particulars  as  may  be  requisite  or  proper,  or  may  be  required  totheBoard. 
from  time  to  time,  by  the  said  Board,  for  explaining  the  na- 
ture and  objects  thereof;  and  the  said  Board,  if  upon  con- 
sideration of  the  circumstances  they  so  think  fit,  may,  by  an 
order  or  certificate*  signed  by  their  secretary,  autliorize  or 
direct  any  suit,  petition  or  other  proceeding  to  be  commenced, 

^  The  object  of  the  Act  in  requiring  the  certificate  of  the  Board,  was 
**  to  pnt  an  end  to  the  improper  system  pursued  by  certain  solicitors  who 
had  made  charities  their  stock-in-trade  for  creating  costs."  Per  Kinders- 
le.?,  V.C.,  1  Drew.  &  Sm.  100. 

The  Court  will  not  entertain  any  proceeding  which  has  not  been  pre- 
viously sanctioned  by  the  Charity  Commissioners,  although  the  matter  is 
of  a  very  pressing  nature,  there  being  no  reason  why  the  sanction  might 
not  hare  been  obtained  earlier.  The  sanction  required  is,  not  that  the 
Conimiasioners  should  approve  of  the  application  being  granted  by  the 
Court,  but  only  that  they  approve  of  the  application  being  made. — Ex 
parte  Th€  Watford  Burial  Board,  2  Jur.  N.  S.  1045. 

And  the  sanction  of  the  Board  to  proceedings  is  necessary,  although 
they  may  be  taken  in  pursuance  of  a  Private  Act.  Thus,  where  a  Private 
Charity  Act  (passed  shortly  before  the  Charitable  Trusts  Act,  1853)  gave 
power  to  the  trustees  in  any  matter  in  which  they  were  to  act,  with  the  ap- 
probation of  the  Court  of  Chancei7,to  lay  proposals  at  once  before  the  judge 
in  chambers,  it  was  held  by  Sir  R.  T.  Kindersley,  V.C,  that  this  was  not 
repealed  by  the  17th  section  of  the  Charitable  l^nsts  Act,  but  the  neces- 
sity of  a  preliminary  application  to  the  Chancery  Commissioners  was 
wAdtd.—Re  Bingley  Free  School,  2  Drew.  283. 

Several  questions  have  been  raised  as  to  what  is  "  a  suit  or  matter  ac- 
iualfy  pending'*  within  the  meaning  of  the  Act,  any  application  in  which 
does  not  requnre  the  certificate  of  the  Board. 

When  a  final  order  has  been  made  on  a  petition,  it  can  no  longer  be 
said  to  be  a  matter ''  actually  pending"  for  the  purposes  of  16  &  17  Vict, 
c.  137,  s.  17-  When  therefore  a  petition  was  presented  for  the  appoint- 
ment of  new  trustees  under  a  scheme  ordered  and  settled  by  the  Court 
upon  a  petition  presented  in  1854,  the  Court  required  the  certificate  of 
the  Cluuity  Commissioners  to  such  petition. — ke  Jarvis^s  Charily,  1 
Drew.  &  Sm.  97. 

So  where  a  case  had  come  before  the  Court  under  Sir  J.  Romilly's 
Act,  and  an  order  was  made  in  July,  1826,  by  which  a  scheme  was  ap- 
proved, and  among  other  things  the  tmstees  were  directed  to  make  cer- 
tain payments  and  then  to  invest  the  residue,  upon  a  petition  being  pre- 
sented for  the  erection  of  a  new  school  with  part  of  the  charity  funds, 
Sir  R.  T.  Kindersley  held  that  the  sanction  of  the  Charity  Commissioners 
was  necessary  to  the  application.     "  It  appears  to  me,"  said  his  Honoor, 
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16  A 17  Vict,  presented,  or  taken  with  respect  to  such  charity,  either  for 
c.  187^.  17.  ^^^  objects  and  in  the  manner  specified  or  mentioned  in  such 
notice,  or  for  such  other  objects  and  in  such  manner  and  fbrm, 
and  subject  to  such  stipulations  or  provisions  for  securing  the 
charity  against  liability  to  any  costs  or  expenses,  and  to  such 
other  stipulations  or  provisions  for  the  protection  or  benefit 
of  the  charity,  as  the  said  Board  may  think  proper ;  and  such 
Board,  if  it  seem  proper  to  them,  may  by  such  order  or  cer- 
tificate as  aforesaid,  require  and  direct  that  any  proceeding*  so 
authorized  by  them  in  respect  of  any  charity,  shall  be  delayed 
during  such  period  as  shall  seem  proper  to  and  shall  be  di- 
rected by  such  Board ;  and  every  such  order  or  certificate  may 
be  in  such  form  and  may  contain  such  statements  and  parti- 

"  that  this  is  one  which  must  be  considered  as  a  new  application  of  a  part 
of  the  charity  funds,  and  the  spirit  of  the  Act  appears  to  me  to  be  this, 
that  if  the  intended  application  to  the  Court  is  for  a  new  application  of 
the  charity  funds,  it  should  not  be  made  except  under  the  sanction  of 
the  Commissioners.  If  in  this  case  the  application  had  been  merely  to 
add  new  rooms  to  an  existing  school,  it  might  not  perhaps  hare  been  ne- 
cessary to  obtain  the  Commissioners'  sanction." — Re  Ford*s  CAarity,  3 
Drew.  324. 

The  sanction  however  of  the  Charity  Commissioners  is  not  necessary 
to  enable  a  trustee  of  a  charity  fund  to  pay  it  into  Court  under  an  Act  of 
Parliament  as  a  Railway  Act  or  the  Trustees'  Relief  Act  {Re  The  Se.  GUea 
and  St.  Qeorge  Bloomebury  Volunteer  CorpSf  25  Beav.  313);  and 
when  money  belonging  to  a  charity  has  been  paid  into  Court,  the  Court 
may  proceed  to  deal  with  it  and  direct  a  scheme  without  the  certificate  of 
the  Charity  Commissioners.  See  In  re  Liaier^s  Hospital^  6  De  6.  Mae. 
&  6.  184 ;  there  it  was  held  by  the  full  Court  of  Appeal  in  Chaaeery 
that  the  assent  of  the  Charity  Commissioners  was  not  requisite  to  an  ap- 
plication  for  the  disposal  of  money  paid  into  Court  by  a  railway  company 
for  the  purchase  of  land  belonging  to  the  charity.  Lord  Cranworth,  C.,  in 
giWng  judgment,  said,  ''By  'any  suit  or  matter  actually  pending'  ie 
meant  pending  at  the  time  of  the  application^  not  pending  at  the  pasting 
of  the  Act,  In  the  present  case  the  matter  being  before  the  Court,  by 
the  payment  of  the  money  the  petitioners  were  entitled  to  make  an  appli- 
cation for  its  investment,  and  to  have  the  order  made  which  they  ask." 
Sec  also  In  re  Cheehunt  College,  I  Jur.  N.S.  995;  In  re  St.  Giles  Foiun- 
teer  Corps,  25  Beav.  813,  overruling ;  In  re  MarkwelVs  Legacy,  17  Bcav. 
618  ;  In  re  The  London,  Brighton,  and  South  Coast  Railway  Company ^ 
18  Beav.  608 ;  In  re  Skeets,  1  Jur.  N.  S.  1087. 

The  Court,  moreover,  will  deal  with  property  in  the  hands  of  trustees, 
without  the  certificate  of  the  Commissioners,  where  it  is  doubtful  whether 
the  devotion  of  it  to  charity  is  or  is  not  valid  under  the  Statute  of  Mort- 
main, or  whether  the  charitable  purposes  intended  can  or  cannot  be 
carried  into  effect.  In  re  St.  Qiles  Volunteer  Corps,  25  Beav.  316,  per 
Sir  J.  Romilly,  M.R.    See  Regulations  and  Instructions  IV.  p.  612. 
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culaTS  as  such  Board  shall  think  fit ;  and  (saye  as  herein  other-  16  &  17  Vict. 
wise  provided)  no  suit,  petition,  or  other  proceeding  for  ob-  <^'^^^-^7. 
taming  any  such  relief,  order,  or  direction  as  last  aforesaid  Courts  not 
shall  be  entertained  or  proceeded  with  by  the  Court  of  Chan-  pr^eedin^ 
oery,^  or  by  any  court  or  judge,  except  upon  and  in  confer-  ^J^^^l 
miiy  with  an  order  or  certificate  of  the  said  Board  :  provided  upon  cerfifl. 
always,  that  this  enactment  shall  not  extend  to  or  affect  any  bSmS!'^* 
such  petition  or  proceeding  in  which  any  person  shall  claim 
any  property  or  seek  any  relief  adversely  to  any  charity. 

18.  Provided  always,  that  it  shall  be  lawful  for  her  Ma-  f^J'Jf^^®^ 
jesty's  Attorney-General  acting  ex  officio  to  make  such  appli-  nej;.Gener»i 
cations,  and  take  and  prosecute  such  proceedings  with  respect  JSjJf/* 
to  any  charity,  in  the  Court  of  Chancery  or  otherwise  as  to 
him  may  seem  fit,  as  if  this  Act  had  not  been  passed ;  and 
that  nothing  in  this  Act  contained  shall  be  construed  as  dis- 
pensing with  the  fiat  or  allowance  of  Her  Majesty's  Attorney- 
General,  with  respect  to  any  proceeding  not  being  an  applica- 
tion under  the  jurisdiction  created  by  this  Act  where  such 
fiat  or  allowance  was  necessary  before  the  passing  of  this 
Act.2 

Powers  of  the  Board, 

19.  Provided  also,  that  where  upon  any  report  of  any  in-  Board  may, 
spector  under  this  Act  or  otherwise  it  appears  to  the  said  S^rtof  an 
Board  that  any  suit,  petition,  or  other  proceeding  concerning  ^"^^'^J' 
or  relating  to  any  charity,  or  the  estate,  funds,  property,  or  proceedings 
income  thereof,  would  be  proper  or  expedient,  it  shall  be  law-  ^^^^J®  J^ 
fid  for  the  said  Board  by  their  order  to  authorize  or  direct  been  given  to 
such  suit,  petition,  or  proceeding  to  be  commenced,  presented,  ma"in*other 
or  taken,  and  to  give  such  directions  in  relation  thereto  as  jsases  cause 
the  said  Board  may  think  proper;  and  thereupon  such  suit,  riSbythiir 
petition,  or  proceeding  may  be  commenced,  presented,  or  i'J^P®®'^'- 
taken  accordingly,  without  any  such  previous  notice  in  wri- 
ting as  hereinbefore  mentioned ;  and  the  said  Board,  before 

*  *'  The  eipression  *  Court  of  Chancery  *  shall  mean  and  include  the 
Master  of  the  Rolls  and  every  Judge  of  the  Court  of  Chancery  in  Eng- 
land."—Sec.  66. 

*  The  object  of  the  17th  section  is,  by  requiring  the  certificate  of  the 
Board,  to  prevent  the  institutioo  of  suits  when  they  would  be  disadvanta- 
geous to  the  charities  affected  by  them.    The  exception  is  made  in  favour 

of  the  Attorney-General,  as  it  is  to  be  presumed  that  any  suits  which  he  ^ 

might,  acting  ex  cfficiOy  originate,  would  be  necessary  or  beneficial. 
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16  k  17  Vict,  giving  any  such  opinion,  advice,  or  direction  upon  any  such 
_'    '  application  as  aforesaid,  or  making  any  such  order  or  certifi- 
cate after  notice  to  them  as  aforesaid,  may,  where  local  inquiry 
appears  to  them  to  be  requisite,  cause  such  inquiry  to  be  made 
by  one  of  their  inspectors ;  and  the  said  Board  may,  in  any 
case  where  they  see  fit,  before  acting  upon  the  report  of  any 
inspector,  cause  such  report  to  be  deposited  for  local  inspec- 
tion, and  give  notice  of  the  same  being  so  deposited,  and  con- 
sider any  statements  or  objections  which  may  be  transmitted 
to  them  in  relation  thereto.^ 
Board  to "^         20.  In  any  case  in  whicli  it  shall  appear  to  the  said  Board 
certify  cor-    that  the  institution  of  legal  proceedings  is  requisite  or  desir- 
tSe°Attor.  *^  a^^c  with  respect  to  any  charity,  or  the  estates,  funds,  pro- 
ney.Generai.  perty,  or  affairs  thereof,  and  that  under  the  circumstances 
thereof  it  is  desirable  that  such  proceedings  should  be  insti- 
tuted by  the  Attorney-General,  it  shall  be  lawful  for  the  sjud 
Board,  if  they  so  think  fit,  to  certify  such  case,  in  writiug 
under  the  hand  of  the  secretary  of  the  said  Board,  to  Her 
Majesty's  Attorney-General,  together  with   such  statements 
and  particulars  (if  any)  as  in  the  opinion  of  the  said  Board 
may  be  requisite  or  proper  for  the  explanation  of  such  case ; 
and  thereupon  the  said  Attorney- General,  if  upon  considera- 
tion of  the  circumstances  he  think  fit,  shall  institute  and  pro- 
secute such  legal  proceedings  as  he  shall  consider  requisite  or 
proper  under  the  circumstances  of  such  c^se,  by  information 
or  petition  in  the  Court  of  Chancery,  or  by  application  to  a 
judge  thereof  at  chambers,  or  to  a  District  Court  of  Bank- 
ruptcy,'* or  County  Court*  under  the  jurisdiction  given  by 
this  Act. 
Board  may        21.  If  in  auy  casc  it  appear  to  the  trustees  or  persons  for 
bS°dinff       ^^6  ^i^®  being  acting  in  the  administration  or  management 
^  See  Begolations  and  Instructions,  IV.  p.  512. 
'  "  The  expression  *  District   Court   of  Bankruptcy '   and  *  Biatrict 
Court'  shall  mean  and  include  every  District  Court  of  Bankruptcy  estab- 
lished or  to  be  established  under  the  Act  of  5  &  6  Vict.  c.  22,  or  under 
any  other  Act  passed  or  to  be  passed  for  the  alteration  or  amendment  or  ci- 
tension  of  the  same  Act,  or  for  the  establishment  of  any  District  Court  or 
Courts  of  Bankruptcy  in  England  or  Wales,  and  every  Commissioner  or 
Judge  of  every  such  District  Court." — See  sec.  66. 

•  "The  expression  *  County   Court*  shall  mean  and  include  every 

County  Com-t  holden  or  established  or  to  be  holden  or  established  under 

the  Ac(  9  &  10  Vict.  c.  95,  or  any  Act  or  Acts  passed  or  to  be  passed 

^  for  the  alteration  or  extension  of  the  same  Act,  and  every  Judge  of  any 

such  Court."— Sec.  66. 
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of  any  charity,  or  the  estates  or  property  thereof,  that  any  i6&i7Vict. 

part  of  the  charity  lands  ^  or  estates  may  be  beneficially  let  on  ®*  ^^*-*^' 

bnildinGT,  repairing,  improving,  or  other  leases,  or  on  leases  ]o»Ma,  work- 

t»»      r         &».      r  o»   xi.      J'      •        i«  ■  •  /.ine mines, 

for  working  any  mine,  or  that  the  diggmg  for  or  raising  of  doing  re- 

stone,  clay,  gravel,  or  other  minerals,  or  the  cutting  of  timber,  ^'Jo'JIjf 
would  be  for  the  benefit  of  the  charity,  or  that  it  would  be  menti7 
for  the  benefit  of  such  charity  that  any  new  road  or  street 
should  be  formed  or  laid  out,  or  any  drains  or  sewers  made 
through  any  part  of  the  charity  estates,  or  that  any  new  build- 
ing should  be  erected,  or  that  any  existing  building  should  be 
repaired,  altered,   rebuilt,  or  wholly  removed,   or  that  any 
other  improvements^  or  alterations  in  the  state  or  condition 
of  the  lands  or  estates  of  such  charity  should  be  made,^  it 
shall  be  lawful  for  such  trustees  or  persons  to  lay  before  the 
said  Board  a  statement  and  proposal  in  relation  to  any  of 
the  matters  aforesaid;  and  it  shall  be  lawful  for  the  said 
Board,  if  they  think  that  the  leases  or  acts  to  which  the  state- 
ment and  proposal  relate  (with  or  without  modifications  or 
alterations)  would  be  beneficial  to  the  charity,  to  make  such 
order  under  their  seal  for  and  in  relation  to  the  granting  of 
such  leases,  or  the  doing  of  any  other  such  acts  as  aforesaid, 
and  any  circumstances  connected  therewith,  as  they  may  think 
fit,*  although  such  leases  or  acts  respectively  shall  not  be  au- 
thorised or  permitted  by  the  tiiist ;  and  the  said  Board,  by 
any  such  order,  may  authorize  the  application  of  any  moneys 
or  funds  belonging  to  the  charity  for  any  of  the  purposes  or  fhorSe^bl? 
acts  aforesaid,  and,  if  necessary,  may  authorize  the  trustees  to  Jf ^^^^2? 
raise  any  sum  of  money  by  mortgage  of  all  or  any  part  of  the  rityfimds  or 
charity  estates;  [provided  that  compulsory  provisions  be  re-  ^^o^jon^^ 
served  in  every  such  mortgage  for  the  payment  of  the  princi-  mortgage 

'  "The  expressiou  'land'  ehall  eitend  to  and  include  manors,  mes- 
auages,  buildings,  tenements,  and  hereditaroenta,  corporeal  and  incorpo- 
reu,  of  every  tenure  and  description." — Sec.  66. 

>  By  28  &  24  Vict.  c.  186,  s.  15,  the  power  vested  in  the  Board  by 
the  21  si  section  of  this  Act,  of  authorizing  the  application  of  monies  be- 
longing to  any  charity,  or  to  be  raised  on  the  security  of  the  properties 
tiiereof,  to  the  improvement  of  such  properties,  shall  extend  to  authorize 
the  application  of  any  Uke  monies  to  any  other  purpose  or  object  which 
the  Board  shall  consider  to  be  beneficial  to  the  charity  or  the  estate  or 
objects  thereof,  and  which  shaU  not  be  inconsistent  with  the  trusts  or  in- 
tentions of  the  foundation. 

*  See  Regulations  and  Instructions  V.  p.  614. 

«  See  18  &  19  Vict.  c.  124,  ss.  88,  89. 

U 
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16  A 17  Vict,  pal  money  borrowed  by  annual  instalments,  and  for  tbe  re- 
c.  137^.  21.  ^lemptiQj^  an(i  re-conveyance  of  the  mortgaged  estates,  within 
for  those      the  period  of  not  more  than  thirty  years.]* 

Bion^\o      satisfaction  that  any  schoolmaster  or  schoolmistress  or  other 
trustees  to    ^^ccr  of  any  charity  has  been  negligent  in  performing  his  or 
remove         her  dutics,  or  that  he  or  she  is  unfit  or  incompetent  to  dis- 
offlcem.        charge  them  properly,  either  from  inmioral  condnct,  age,  or 
any  other  cause  whatsoever,  to  empower  the  trustees  of  such 
charity  to  remove  such  schoolmaster  or  mistress  or  other 
officer,  and  to  charge  the  salary  of  his  or  her  successors^  or 
any  other  portion  of  the  revenues  of  the  charity,  with  such 
retiring  pension  or  allowance,  if  any,  in  favour  of  the  person 
so  removed,  and  generally  to  impose  such  conditions  as  to 
the  said  Board  shall  appear  proper :  provided  always,  ikai 
ickere  there  shall  be  any  special  visitor  of  the  charity,  the  con- 
sent  of  such  visitor,^  in  writing  under  his  hand,  shall  be  neces- 
sary in  order  to  such  removal,^ 
Board  may        23.  If  in  any  case  it  appear  to  the  trustees  or  persons  act- 
compromise  ii^g  in  the  administration  of  any  charity  that  any  claim  or  de- 
b^blSf"? ^°  mand  or  cause  of  suit  against  any  person  in  relation  to  such 
charity.        charity  may,  with  advantage  to  the  charity,  or  should,  under 
the  special  circumstances  of  the  case,  be  compromised  or  ad- 
justed without  taking  or  without  continuing  any  proceedings 
at  law  or  in  equity,  such  trustees  or  persons  may,  or  the  per- 
son against  whom  such  claim,  demand,  or  cause  or  suit  exists 
or  is  alleged  to  exist,  may,  with  the  consent  of  the  trustees  or 
persons  acting  in  the  administration  of  such  charity,  submit 
to  the  said  Board  a  statement  and  proposal  for  such  compro- 
mise'* or  adjustment;    and  if  it  appear  to  the  said  Boaid 
after  such  inquiry  in  relation  thereto  by  one  of  their  inspec- 
tors, as  they  may  deem  requisite,  or  otherwise,  that  such  pro- 
posal, either  with  or  without  any  modification,  is  fit  and  pro- 
per, and  for  the  benefit  of  the  charity,  it  shall  be  lawM  for 

>  This  proviso  is  repealed  by  18  &  19  Vict.  c.  124,  s.  80,  which  directs 
a  sinking  fund  to  be  provided  for  paying  off  saeh  mortgages. 

^  As  to  the  jurisdiction  of  the  Court  of  Chancery  when  there  are  visi- 
tors of  "  Charity,"  see  ante,  p.  111-145. 

»  See  ante,  p.  12?. 

^  The  power  of  the  Board  is  extended  to  authorize  the  compromise  of 
claims,  etc.,  against  any  charities  or  the  trustees  or  admiuistrators  there- 
of.—lS  &  19  Vict.  c.  124,  8.  81. 
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the  said  Board  to  make  such  order  for  and  in  relation  to  such  i«  *  17  Vict. 
compromise  or  adjustment  as  they  may  think  fit;  and  upon  ®'^^-2^- 
the  due  performance  of  the  terms  and  conditions  of  such  com- 
promise or  adjustment  as  aforesaid,  such  agreement  shall  be 
a  final  bar  to  all  actions,  suits,  claims,  and  demands  by  or 
on  behalf  of  the  charity  concerned  therein,  in  respect  to  the 
cause  of  action,  suit,  or  matter  in  respect  to  which  such  com- 
promise or  adjustment  shall  have  been  made. 

24.  Upon  application  to  the  said  Board  by  the  trustees  or  Board  qnder 
persons  acting  in  the  administration  of  any  charity,  repre-  JSSStin^ 
senting  to  the  said  Board  that,  imder  the  special  circumstances  maj  aatho- 
of  any  land  belonging  to  the  charity,  a  sale  or  exchange  of  "xdilS|je**of 
such  land  can  be  effected  on  such  terms  as  to  increase  the  in-  ohantj 
come  of  the  charity,  or  would  otherwise  be  advantageous  to  *"  * 

the  charity,  such  Board  may,  if  they  think  fit,  inquire  into 
such  circumstanoes,  and  if  after  inquiry  they  are  satisfied  that 
the  proposed  sale  or  exchange  wiU  be  advantageous  to  the 
charity,  may  authorize  the  sale  or  exchange,  and  give  such 
directions  in  relation  thereto,  and  for  securing  the  due  invest- 
ment of  the  money  arising  from  any  such  sale,  or  by  way  of 
equality  of  exchange  for  the  benefit  of  the  charity,  as  they  may 
think  fit.i 

25.  The  said  Board  shall  have  authority,  upon  such  appli-  Board  may 
cation  as  aforesaid,  to  authorize  the  sale  to  the  owners  of  the  Sfe  wSemp- 
land  charged  therewith  of  any  rent-charge,  annuity,  or  other  tjon  of  rent- 
periodical  payment  charged  upon  land  and  payable  to  or  for  ^    **'' 
the  benefit  of  any  charity,  or  applicable  to  charitable  piurposes, 

upon  such  terms  and  conditions  as  they  may  deem  beneficial 
to  the  charity,  and  to  give  such  directions  for  securing  the 
due  investment  of  the  money  arising  irom  such  sale  far  the 
benefit  of  the  charity,  or  for  securing  the  due  application 
thereof  to  such  charitable  purposes  as  they  may  think  fit ;  and 
in  like  manner  the  trustees  of  any  charity,  with  the  consent 
of  the  Board,  may  purchase  any  rentcharge  or  other  yearly 
payment  to  which  the  charity  estate  is  or  shall  be  liable, 

26.  The  leases,  sales,  exchanges,  and  other  transactions  Leases, 
authorized  by  such  Board  under  the  powers  of  this  Act  shaU  ^Sonzed 
have  the  like  effect  and  validity  as  if  they  had  been  autho-  ^Jbc^SS'*^ 

*  See  further  provisioDs  as  to  sales,  exchanges,  and  partitions. — 18  & 
19  Vict,  c.  124,  88.  82-87.  See  ante,  Chap.  VII.  sect.  1.  and  Regula- 
tions  and  Instructions,  post,  p.  514. 

v2 
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16  A 17  Vict,  rized  or  directed  by  the  express  terms  of  the  trust  affecting' 
'•"i:!«-thecharity.i  '  ^ 

Purchases  by  Trustees  from  Persons  under  Disability. 

Trustees  of  27.  Where  any  land  shall  be  required  for  the  erection  or 
mbiedi? p^i.  Construction  of  any  house  or  building  with  or  without  garden, 
f ^T  M<r '  playground,  or  other  appurtenances,  for  the  purposes  of  any 
from  ownen  charity  [and^  the  trustees  of  the  charity  shedl  be  legally  an- 
-?r?'*^V     thorized  to  purchase  and  hold  such  land],  but  bv  reason  of 

ability,  etc.,    ,,        ,.     ,  m-^*      i.  i       •  /.*'•,  x    ■ 

according  to  the  disabuity  of  any  person  having  an  estate  or  interest  m 
Sons^f""  ®^^^  Inndi,  or  of  any  defect  in  title  thereto,  a  yalid  and  perfect 
i«nd8  assurance  of  the  same  land  cannot  be  made  to  the  trustees  (^ 

8oiid«t?on"*"  ^^c  charity  in  the  ordinary  manner,  it  shall  be  lawful  for  the 
Act,  1845.  trustees  of  the  charity,  with  the  sanction  of  the  said  Board 
(such  sanction  to  be  certified  under  the  hand  of  their  secre- 
tary), to  take  and  purchase  such  land  according  to  the  provi- 
sions of  "The  Lands  Clauses  Consolidation  Act,  1845;" 
and  for  that  purpose  all  the  clauses  and  provisions  of  the  last- 
mentioned  Act  with  respect  to  the  purchase  of  lands  by  agree- 
ment, and  with  respect  to  the  purchase-money  or  compensa- 
tion coming  to  parties  having  limited  interests,  or  prevented 
from  treating,  or  not  making  a  title,  and  also  with  respect  to 
conveyances  of  lands,  so  far  as  the  same  clauses  and  provisions 
respectively  are  applicable  to  the  cases  contemplated  by  this 
provision,  shall  be  incorporated  in  this  Act ;  and  in  all  cases 
contemplated  by  this  provision,  the  expression  "  the  special 
Act"  used  in  the  said  clauses  and  provisions  of  the  said 
"  Lands  Clauses  Consolidation  Act "  shall  be  construed  to 
mean  this  Act ;  and  the  expression  "  the  promoters  of  the 
undertaking,"  vsed  in  the  same  clauses  and  provisions,  shall 
be  construed  to  mean  the  trustees  of  the  charity  in  question. 

^  Farther  powers  are  given  to  the  Board  by  18  &  19  Vict.  c.  124,  as. 
81-40. 

'  By  18  &  19  Vict.  c.  124,  a.  41,  this  aection  ia  to  be  conatrned  aa  if 
the  words  within  the  brackets  had  been  omitted,  and  it  ia  thereby  enacted, 
that  incorporated  trustees  of  any  charity  shall  be  competent  to  purchase 
and  hold  lands  for  the  purpoaea  mentioned  in  this  section,  without  license 
in  mortmain. 
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Jurudictian  of  Equity  Judges  in  Chambers  where  Income  of  ^^  fsJ.Vs® ' 
Charity  exceeds  £%^,  '  -^ 

28.  Where  the  appointment  or  removal  of  any  trustee,  or  in  cmm  of 
any  other  relief,  order,  or  direction  relating  to  any  charity  of  fn^^of  * 
which  the  gross  annual  income  for  the  time  being  exceeds  which  exceed 
thirty  pounds,  shall  be  considered  desirable,  and  such  appoint-  ^J^eESiuT 
ment,  removd,  or  other  relief,  order,  or  direction  might  now  ^  vice- 
be  made  or  given  by  the  Court  of  Chancery,  in  respect  either  upon  app  "* 
of  its  ordinary  or  its  special  or  statutory  jurisdiction,  or  by  at*Sam^^^« 
the  Lord  Chancellor  ^  entrusted  with  the  care  and  commit-  to  h&Te  the  ' 
ment  of  the  custody  of  lunatics,  it  shall  be  lawful  for  any  dSfoiw the 
person  authorised  in  this  behalf  by  the  order  or  certificate  of  Court  of 
the  said  Board,  or  for  the  Attorney- General,  to  make  appli-  Lord  cSn -' 
cation  (without  any  information,  bill,  or  petition)  to  the  g*"®"^  ^^'^.  ^ 
Master  of  the  Rolls  or  one  of  the  Yice-Chnncellors  sitting  at  f<!miS?on,°' 
chambers,  for  such  order,  direction,  or  relief  as  the  nature  of  ®^' 
the  case  may  require ;  and  the  Master  of  the  Bolls  or  the 
Vice-Chancellor  to  whom  any  such  application  shall  be  made 
shall  and  may  proceed  upon  and  dispose  of  such  application 
in  chambers,  save  where  he  may  think  fit  otherwise  to  direct, 
and  shall  and  may  have  and  exercise  thereupon  all  such  juris- 
diction, power,  and  authority,  and  make  such  orders  and  give 
such  directions  in  relation  to  the  matter  of  such  application, 
as  might  now  be  exercised,  made,  or  given  by  the  C^ourt  of 
Chancery  or  by  the  Lord  Chancellor  intrusted  as  aforesaid,  in 
a  suit  regularly  instituted,  or  upon  petition,  as  the  case  may 
require ;  and  the  Master  of  the  Rolls  and  Vice-Chancellors  re- 
spectively shall,  in  relation  to  such  applications  as  aforesaid, 
and  the  proceedings  thereon  (subject  to  any  rules^  which  may 
be  made  by  the  Lonl  Chancellor,  with  the  advice  and  consent 
of  them  or  any  two  of  them,)  have  all  such  powers  of  direct- 
ing matters  to  be  heard  in  open  court,  and  of  ordering  what 
matters  shall  be  heard  and  investigated  by  themselves  and 
their  chief  clerks  respectively,  and  such  other  powers  and  au- 
thorities as  by  the  Act  of  the  last  session  of  Parliament,  i^*^^^  »<^*- 
chapter  eighty,  ai'e  vested  in  or  authorized  to  be  exercised  by 
them  at  chambers,  and  the  provisions  of  the  said  Act  applica- 

*  "  The  expression  '  Lord  Chancellor'  shall  mean  and  include  the  Lord 
Chancellor  of  Great  Britain,  and  the  Lord  Keeper  and  Ck)mnHssioner8  of 
Ihc  Great  Seal  of  Great  BriUin,  for  the  time  being."— Sec.  66. 

«  Scejjw/,  p.  496. 
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16  &  li  Vict,  ble  to  orders  made  by  the  Master  of  the  Bolls  or  any  of  the 
c.  137^.  28.  Yice-Chancellors  at  chambers  shall  extend  to  all  orders  so 
made  nnder  this  Act  :^  provided  always,  that,  save  as  may  be 
otherwise  provided  by  any  rules  to  be  made  by  the  Lord 
Chancellor,  with  such  advice  and  consent  as  aforesaid,  the  de- 
terminations of  the  Master  of  the  Bolls  and  Vice-Chancellors 
respectively  upon  and  in  relation  to  such  applications  as  afore- 
said shall  not  be  subject  to  appeal  in  any  case  where  the  gross 
annual  income  of  the  charity  does  not  exceed  one  hundred 
pounds  :  provided  also,  that  it  shall  be  lawful  for  the  Master 
of  the  Bolls  or  any  Vice-Chancellor,  where  under  the  circum- 
stances of  any  application  as  aforesaid  he  may  so  see  fit,  to 
direct  that  for  obtaining  the  relief,  order,  or  direction  sought 
for  by  such  application  an  information,  bill,  or  petition,  as  the 
case  may  require,  shall  be  filed  or  presented  and  prosecuted  as 
now  by  law  required,  and  to  abstain  from  further  proceeding 
on  such  application.^ 

Jurisdiction  of  Court  of  Chancery  of  the  County  Palatine  of 
Lancaster  wlien  Income  qf  Charily  exceeds  £30. 

Provision  M       29.  The  jurisdiction  created  and  given  by  this  Act  to  the 
litwn'the'   Master  of  the  BoUs  and  the  Vice-Chancellors  sitting  in  cham- 
jurisdiotion    bcrs,  upou  any  application  to  them  respectively  as  aforesaid, 
of  cnlnce^  shall  extend  concurrently  to  and  may  be  exercised  by  the 
cfounty  Pa-   Chancellor  of  the  Duchy  and  County  Palatine  of  Lancaster, 
latin©  of  *"   and  the  Yice-Chancellor  of  the  same  County  Palatine  respec- 
Lancaater.     lively  for  the  time  being,  as  to  eveiy  charity  within  the  juris- 
diction of  the  Court  of  Chancery  of  the  said  County  Palatine 
whose  gross  annual  income  for  the  time  being  exceeds  thirty 
pounds,  upon  application  being  made  to  such  Chancellor  or 
Vice-Chancellor  respectively ;  and  it  shall  be  lawful  for  the 

^  See  Morgan's  Chancery  Acts  and  Orders. 

2  The  28th  section  of  the  Charitable  Trusts,  1853,  Act  confers  on  the 
Master  of  the  Rolls  and  the  Vice-Chancellors  at  Chambers  the  same  juris- 
diction as  they  would  have  exercised  before  the  passing  of  that  Act  in  a  suit 
regularly  instituted  or  upon  petition.  Therefore  where  new  tnistees  of  a 
charity  had  been  appointed  under  the  Act  (16  &  17  Vict.  c.  137)  by  the 
Vice-ChanceUor,  and  the  surviving  trustee  was  a  lunatic,  it  was  held  that 
it  was  com|>etent  for  the  Vice-Chancellor  in  chambers  to  make  the  vesting 
order  under  the  Trustee  Acts,  1850  and  1852.  Sc&  Re  Davenporft 
Chanty t  4  Be  G.  Mac.  &  0.  889,  which  docs  not  seem  to  have  been 
brought  before  the  notice  of  Stuart,  V.C,  in  the  case  of  In  re  The  lAncofn 
Frimitive  MetkodUt  Chapel,  1  Jur.  N.  S.  101 1, 
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Chancellor  of  the  said  Duchy  and  CJounty  Palatine,  with  the  16  &  17  vi^rt. 
concurrence  of  the  Vice-Chancellor  of  the  same  County  Pala-  <^-^^7,e.29. 
tine,  from  time  to  time  to  make  and  issue  any  rules  and  orders 
for  regulating  the  modes  of  proceeding,  and  the  fees  to  be 
taken  in  respect  of  proceedings  under  this  Act. 

CharUies  within  the  City  of  London  not  exceeding  £30. 

30.  Provided  always,  that  the  provisions  of  this  Act  appli-  ProviaionsM 
cable  to  any  charity  the  gross  annual  income  whereof  exceeds  excroSng*' 
thirty  pounds  shall  extend  to  any  charity  established  or  ad-  ^^so  per 
ministered  or  applicable  to  or  for  objects  or  purposes  within  SJteud  to 
the  City  of  London,  the  gross  annual  income  whereof  does  Lon'dornot 
not  exceed  thirty  pounds,  in  like  manner  as  if  such  income  exceeding 
exceeded  that  amount.  ^^' 

Lord  Chancellor  to  make  General  Orders. 

31.  It  shall  be  lawful  for  the  Lord  Chancellor,  with  the  LordChan- 
advice  and  consent  of  the  Master  of  the  KoUs  and  Vice-  Jhe*«5*T^^of 
Chancellors,  or  any  two  of  them,  to  make  and  issue  general  Master  or 
rules  and  orders  for  regulating  the  mode  and  form  of  applica-  Lid  vaca- 
tions at  the  chambers  of  the  Master  of  the  Eolls  and  Vice-  Chancellors, 
Chancellors  respectively  under  this  Act,  and  the  proceedings  them,  to 
thereon,  and  for  determining  in  what  cases  and  under  what  JJJorde««*' 
conditions  and  restrictions  the  determinations  of  the  Master 

of  the  Eolls  and  Vice-Chancellors  respectively  upon  or  in  re- 
lation to  such  applications  shall  be  subject  to  appeal,  and  the 
fees  and  allowances  to  solicitors  of  the  Court  of  Chancery, 
and  the  fees  to  be  payable  in  money  or  by  stamps  to  the 
officers  of  the  said  Court  in  respect  of  such  applications  and 
proceedings  thereon  ;^  and  such  rules  and  orders  may  from 
time  to  time  be  varied  by  the  like  authority,  and  all  such  rules 
and  orders  shall  be  deemed  general  orders  of  the  said  Court. 

Jurisdiction  of  District  Courts  of  Bankruptcy  and  County 
Courts. 

32.  Where  any  charity  of  which  the  gross  annual  income  District 
for  the  time  being  does  not  exceed  [thirty  pounds],^  shall  be  Bankroptcj 

^  See  post,  p.  496. 

^  The  limit  of  the  jurisdiction  here  given  is  by  23  &  24  Vict.  c.  136, 
«.  11,  increased  to  fifty  pounds. 
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16  A 17  Vict,  established  or  administered  or  be  applicable  wholly  or  partially 
c.  137^.  82.  ^  ^^  £.^y  objects  or  purposes  within  the  district  or  any  two  or 
*ad^uniy  more  of  the  districts  of  any  District  Court  of  Bankruptcy  or 
luTe  jaris-  of  any  County  Court  or  Courts,  holden  under  the  Act  of  the 
ciiw  of^  Session  holden  in  the  ninth  and  tenth  years  of  the  reign  of 
charities  the  her  Majesty,  chapter  ninety-five,  and  the  appointment  or  re- 
whTch  dV^  moval  of  any  trustee,  or  any  other  relief,  order,  or  direction 
not  exceed  whatsoever  concerning  such  charity,  shall  be  considered  desir- 
inereaSedto  able,  and such  appointment  or  removal,  or  other  relief,  order, 
£50.)  Qr  direction,  might  now  be  made  or  given  by  the  Court  of 

Chanceiy  in  respect  either  of  its  ordinary  or  its  special  or 
statutory  jurisdiction,  or  by  the  Lord  Chancellor  entnisted 
with  the  care  and  commitment  of  the  custody  of  lunatics,  it 
shall  be  lawful  for  any  person  authorized  in  this  behalf  by  the 
order  or  certificate  of  the  said  Board,  or  for  the  Attorney- 
General,  to  make  application  to  such  District  or  County  Court, 
or,  as  the  ease  may  be,  to  any  one  of  such  District  or  County 
Courts,  for  such  order,  direction,  or  relief,  as  the  nature  of 
the  case  may  require ;  and  such  District  or  County  Court 
shall  entertain  such  application,  and  shall  hear  the  matter  in 
open  court,  and  shall  give  such  relief,  and  make  such  orders 
and  directions  in  relation  to  the  matter  of  such  application, 
as  might  now  be  made  or  given  by  the  Court  of  Chancery  or 
by  the  Lord  Chancellor,  entrusted  as  aforesaid,  in  a  suit  re- 
gularly instituted,  or  upon  petition,  as  the  case  may  require ; 
and  the  clerl  of  such  County  Court  shall  transmit  a  copy  of 
such  order  or  direction  to  the  office  in  London  of  the  Re- 
gistrar of  County  Courts  Judgments,  to  be  there  enrolled : 
provided  always,  that  no  Judge  of  any  District  or  County 
Court  shall  be  authorized  to  vary  any  decree,  order,  or  direc- 
tion of  the  Court  of  Chancery,  or  of  any  Judge  thereof,  or  to 
make  or  give  any  order  or  direction  inconsistent  or  conflict- 
ing with  any  such  decree,  order,  or  direction :  provided  also, 
that  where  two  or  more  District  or  County  Courts  shall  have 
concun-ent  jurisdiction  with  respect  to  any  charity  mider  this 
Act,  no  application  in  respect  of  such  charity  shall  be  made 
to  or  entertained  by  more  than  one  of  such  district  or  County 
Courts  at  the  same  time. 
Depnty  ait-  33.  The  jurisdiction  hereby  created  and  conferred  on  the 
County  County  Courts  with  respect  to  any  charity  shall  not  be  exer- 
Court  Judge  cised  by  any  deputy  or  other  person  who  may  for  the  time 
ciMjuSdic-  being  be  appointed  to  sit  and  shall  be  sitting  for  any  such 
lion.  Judge. 
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Power  of  Board  toUh  reference  lo  the  Jurisdiction  qf  District    c.  137,  s.  3-4. 
or  Countjf  Courts. 

34.  AVbere  two  or  more  District  Courts  of  Bankruptcy  or  where  two 
County  Courts  shall  concurrently  have  jurisdiction  under  this  ck>u'trh«Te 
Act  with  respect  to  any  charity,  it  shall  be  lawful  for  the  said  ?°^2j!5"^ 
Board  to  order  to  which  of  such  Courts  any  application  with  ioard  to'dll 
respect  to  such  charity  shall  be  made ;  and  every  such  order  j^^^^^.** 
shall  be  conclusive  as  to  the  jurisdiction  with  respect  to  the  cations  nhnU 
application  referred  to  in  such  order.  ^  ™*^*' 

35.  It  shall  be  lawful  for  the  said  Board  to  direct  that  any  Board  may 
application  as  to  any  charity  within  the  jurisdiction  of  any  wuSnThe" 
District  Court  of  Bankruptcy  or  County  Court  shall  be  made  J,y^^^/j-ct 
before  a  Judj^e  of  the  Court  of  Chancery,  or  as  to  any  charity  or  County 
within  the  jurisdiction  of  the  Court  of  Chancery  of  the  County  StenbefoTi» 
Palatine  of  Lancaster,  either  before  the  Chancellor  or  the  Vice-  a  Judge  of 
Chancellor  of  the  same  County  Palatine,  or  before  a  Judge  chanwr'v  Tn 
of  the  High  Court  of  Chancciy,  according  to  the  provisions  t^firBt  in- 
herein  contained  applicable  to  a  charity  the  gross  annual  in-  * 

come  whereof  exceeds  thirty  pounds ;  and  in  such  case  such 
application  shall  be  made  and  may  be  heard  and  determined 
accordingly,  in  like  manner  as  if  the  gross  annual  income  of 
such  charity  exceeded  thirty  pounds ;  and  upon  the  produc- 
tion of  the  order  or  certificate  containing  such  direction,  or  of  a 
copy  thereof,  the  application  with  respect  to  which  such  order 
or  certificate  shall  have  been  made  shall  not  be  entertained  or 
proceeded  with  b^  such  District  or  County  Court. 

36.  Whenever  any  order  or  decision  is  made  by  any  Dis-  No  order  of 
trict  Court  of  Bankruptcy  or  County  Court  for  the  appoint-  county  ""^ 
ment  or  removal  of  any  trustee  of  any  charity,  or  approving  ^*'"'"}J{5J^,J.^* 
of  any  scheme  for  regulating  or  directing  the  administration  S??emov!d" 
of  any  charity,  or  the  estate,  ftmds,  property,  or  income  thereof,  oJ^^pJ^^oi 
a  copy  of  every  such  order  or  decision  shall  immediately  upon  of  a  scheme 
the  making  thereof  be  delivered  or  transmitted  by  the  deputy  ^i^^'^Vj. 
registrar  of  such  District  Court  or  by  the  clerk  of  the  County  finned  by 
Court,  as  the  case  may  be,  together  with  all  reqidsite  particu-    ^"" ' 
lars,  to  the  said  Board,  for  the  purpose  of  bemg  considered 

by  them ;  and  no  such  order  or  decision  shall  be  valid  or  effec- 
tual until  the  same  shall  have  been  approved  by  the  said  Board, 
such  approval  to  be  testified  by  a  certificate  in  writing,  signed 
by  the  secretary  of  the  said  Board,  and  no  such  approval  shall 
issue  from  the  said  Board  until  one  calendar  month  shall  have 
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lf$  &  17  Vict, 
c.  137,«.36. 

Board,  if 
dissatiafled 
with  the 
order  of 
District  or 
County 
Court,  may 
remit  the 
eaae  for  re- 
considera- 
tion, or  may 
transfer  the 
matter  to  a 
Judge  of  the 
Court  of 
Chancery. 


elapsed  after  the  receipt  by  the  Board  of  such  copy  and  par- 
ticulars. 

37.  In  case  any  such  order  or  decision  as  last  aforesaid  of 
any  District  Court  of  Bankruptcy  or  County  Court  shall  not 
be  approved  by  the  said  Board,  it  shall  be  lawful  for  sucli 
Board  to  remit  the  same  for  reconsideration  and  decision  by 
such  District  or  County  Court,  with  such  remarks  and  recom- 
mendations thereon  (if  any)  as  shall  seem  fit  and  expedient 
to  such  Board,  or,  in  the  discretion  of  the  Board,  to  orrler 
and  direct  that  the  subject-matter  to  which  such  order  or  de- 
cision relates,  together  with  such  order  or  decision,  shall  be 
submitted  to  the  consideration  and  decision  of  a  Judge  of  iht 
Court  of  Chancery ;  and  in  such  last-mentioned  case  no  fur- 
ther proceedings  shall  be  had  or  taken  in  the  District  or  County 
Court  with  respect  to  the  matter  in  question ;  and  in  case  the 
order  or  decision  of  the  District  or  County  Court,  on  the  re- 
eonsideration  of  any  order  or  decision  so  remitted  for  recon- 
sideration, be  disapproved  as  aforesaid  by  the  said  Board, 
such  Board  shall  refer  such  orders  and  decisions,  and  the  sub- 
ject-matter thereof,  to  a  Judge  of  the  Court  of  Chancery,  or, 
as  to  any  charity  within  the  jurisdiction  of  the  Court  of  Chan- 
cei-y  of  the  County  Palatine  of  Lancaster,  either  to  the  Chan- 
cellor or  the  Vice-Chancellor  of  the  same  County  Palatine,  or 
to  a  Judge  of  the  High  Court  of  Chancery ;  and  where  any 
order  or  decision  is  refeiTed  to  a  Judge  of  the  Court  of  Chan- 
cery, or  of  the  Court  of  Chancery  of  the  said  County  Pala- 
tine of  Lanciister,  under  this  provision,  such  Judge  shall  have 
and  exercise  all  such  jurisdiction,  power,  and  authority  in  re- 
lation thereto  as  in  the  case  of  a  charity  the  gross  annual  in- 
come whereof  exceeds  thirty  pounds,  and  may  make  such  ortler 
in  relation  to  the  matter  of  sucli  order  or  decision  as  to  him 
may  seem  proper. 


Enforcement  of  Orders  of  Bislrict  or  County  Courts. 


How  orders 
of  District 


88.  Subject  to  any  orders  to  be  made  by  the  Lord  Chau- 

or  County     ^ellor  as  hereinafter  mentioned,^  and  to  the  other  provisions 

Court  under  of  this  Act,  all  proceedings  to  be  taken  in  any  District  Court 

be'tiffOTc^d.  ^^  Bankruptcy  or  County  Court,  and  all  orders  and  directions 

to  be  made  or  given  by  any  such  District  Court  or  County 

Court  by  virtue  of  the  jurisdiction  hereby  created  and  con- 

*  See  section  45. 
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ferred  on  such  Court,  shall  respectively  be  subject  to  the  same  le  &  i7  vict. 
rules  and  regulations,  and  have  the  same  effect,  and  be  regis-  *^-^^"''^- 
tered,  enforced,  and  executed  in  the  same  manner  as  the  other 
pioceedings,  orders,  judgments,  and  directions  of  the  same 
Court  under  its  ordinary  jurisdiction ;  and  it  shaU  be  lawful  for 
any  such  District  Court,  or  for  any  County  Court,  with  the  con- 
sent of  the  Board,  to  rescind  or  vary  any  order  which  shall 
have  been  previously  made  by  such  Court,  without  prejudice 
to  any  act  or  matter  in  the  meantime  done  under  such  order ; 
and  for  executing  and  putting  in  force  any  order  to  be  made 
by  any  County  Court  under  this  Act,  every  Judge  of  any  such 
Court  shall  and  may  have  and  exercise  all  such  powers  as  by 
the  Act  of  the  session  holden  in  the  ninth  and  tenth  years  of 
her  Majesty,  chapter  ninety-five,  are  given  for  enforcing  the 
payment  of  any  debt,  damages,  or  costs  under  the  said  Act. 

Appeals  from  District  or  County  Courts. 

39.  Where  any  person  authorized  to  make  any  application  Appeia. 
under  this  Act  (other  than  her  Majesty's  Attorney-General 
acting  ex  officio),  or  any  other  person  who  may  have  been 
made  a  party  to  any  proceeding  upon  any  application  under 
this  Act,  is  aggrieved  by  or  dissatisfied  with  any  order  made 
by  any  District  Court  of  Bankruptcy  or  County  Court  upon 
any  such  application,  or  any  proceeding  thereon,  he  may, 
within  one  calendar  month  after  the  making  of  such  order, 
give  notice  in  writing  to  the  said  Court,  and  also  to  the  said 
Board,  that  he  is  desirous  to  appeal  against  the  same ;  and  if 
the  said  Board  think  it  reasonable  and  proper  that  such  ap- 
peal should  be  entertained,  and  give  a  certificate  to  that  effect, 
such  District  or  County  Court  shall  suspend  any  proceedings 
upon  the  order  appealed  against  during  such  time  as  the  cir- 
cumstances may  require ;  and  the  said  Board,  if  they  so  think 
fit,  may  require  the  person  giving  any  such  notice  of  appeal 
to  become  bound  with  two  sufficient  sureties,  to  be  approved 
by  the  deputy  registrar  of  such  District  Court,  or  by  the  clerk 
of  the  County  Court,  as  the  case  may  be,  to  the  treasurei*s  of 
the  said  Courts  respectively,  or  such  other  person  as  the  said 
Board  may  see  fit,  in  such  sum  as  to  the  said  Board  shall  seem 
reasonable,  to  pay  such  costs  of  the  proceedings  on  the  appeal 
as  shall  be  ordered  to  be  paid  by  such  appellant,  and  also  (if 
the  said  Board  so  think  fit)  to  indemnify  the  charity  against 
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ifl  k  17  Viet,  the  costs  and  expenses  of  or  attending  such  appeal ;  and  every 
^'  _'  '  bond  executed  under  this  provision  shall  be  exempt  from  stamp 
duty :  provided  always,  that  it  shall  be  lawful  for  her  Majesty's 
Attorney-General  (acting  ex  officio),  at  any  time  within  three 
calendar  months  a^er  the  making  of  any  order  by  a  District 
Court  or  County  Court  under  this  Act,  to  lodge  and  commence 
and  prosecute  an  appeal  against  such  order,  without  giving 
any  such  notice  or  becoming  bound  as  aforesaid,  and  every 
such  last-mentioned  appeal  shall  thereupon  be  allowed  by  the 
order  of  such  District  or  County  Court,  and  shall  have  such 
other  effect  as  any  other  appeal  under  this  Act.^ 
Procwsdings  40.  Where  any  order  allowing  an  appeal  has  been  made  as 
on  appea .  aforesaid,  the  person  thereby  allowed  to  appeal  shall  within 
three  calendar  months  present  a  petition  to  the  Court  of  Chan- 
cery, setting  forth  the  order  appealed  against  and  the  onler 
allowing  such  appeal,  and  praying  such  relief  as  the  case  may 
require;  and  upon  the  hearing  of  such  petition  the  Court 
may  confirm,  vaiy,  or  reverse  the  order  appealed  against,  or 
may  remit  such  order  to  the  District  Court  of  Bankruptcy  or 
County  Court  by  which  the  same  was  made,  with  or  without 
any  declaration  or  directions  of  the  Court  of  Chancerj-  in  re- 
lation thereto,  or  may  proceed  in  relation  to  the  charity  to 
which  such  order  relates  as  in  the  case  of  an  application  under 
this  Act  to  a  Judge  of  the  Court  of  Chancery  at  chambers ; 
and  any  Judge  of  such  Court  sitting  at  chambers  or  in  open 
court  may  make  or  give  any  such  orders  or  directions  in  rela- 
tion to  the  matter  of  such  order  as  he  may  see  fit,  or  the 
Court  may  make  such  other  order  in  relation  to  the  matter  of 
any  such  appeal  as  to  the  Coiut  may  seem  just,  and  as  might 
be  made  in  the  case  of  a  suit  regularly  instituted,  or  a  petition, 
as  the  case  may  require ;  and  in  case  the  party  allowed  to  ap- 
peal do  net  within  such  three  calendar  months  present  such 
petition  of  appeal,  the  order  against  which  such  appeal  was 
Bond  to  pro-  allowed  sliall  be  final ;  and  in  case  any  costs  adjudged  on  any 
peal  mJy'be  *"^^  appeal  to  bc  paid  by  the  party  allowed  to  appeal  be  not 
put  in  suit,  paid,  such  bond  as  aforesaid  may  be  put  in  suit,  and  the 
money  to  be  recovered  on  eveiy  such  bond  shall  be  applied  to 
indemnify  the  charity  estate  or  the  person  damnified,  or  other- 
wise in  such  manner  as  the  justice  of  the  case  may  require, 

'  See  /«  rtf  The  JSsiate  of  the  Church  of  DoningtoP'On-Baine,  6  Jur. 
N.  S.  290,  8  W.  U.  301. 
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and  the  Court  or  Judire  by  whom  such  appeal  may  hare  been  T6  a  17  Viet. 
hMnishaU  think  fit.  "!!:!•  *»• 

HUes  adverse  to  Charities  not  to  be  tried  under  Act. 

41.  Provided  always,  that  no  Judge  of  the  Court  of  Chan-  WoChMicery 
ceiy,  or  any  District  Court  of  Banlonptcy  or  County  Court,  i]H^ctor 
sh^  upon  any  proceedings  under  this  Act  have  jurisdiction  ^^J^j^ 

to  tiy  or  determine  the  title  at  kw  or  in  equity  to  any  real  or  proceedings 
personal  property,  or  any  term  or  interest  therein,  as  between  JJ^^Jo^fay 
any  charity,  or  the  trustee  thereof,  and  any  person  hohling  or  tiUe«,  etc. 
claiming  such  real  or  personal  property,  term,  or  interest  ad- 
versely to  such  charity,  or  to  try  or  determine  any  question  as 
to  the  existence  or  extent  of  any  charge  or  trust. 

Publication  of  Notices  of  Application  for  Sc/iones,  or  for 
Appointment  or  Removal  of  Trustees. 

42.  Before  any  application  shall  be  made  to  any  Judge  of  ^"cjfl^H 
the  Court  of  Chancery,  or  to  any  District  Court  of  Bank-  Sppu'ation 
niptcy  or  County  Court,  under  any  of  the  provisions  hei^in  ^^J^^^ 
coutjained  for  the  establishment  or  alteration  of  a  scheme  or  ment  or  re- 
the  appointment  or  removal  of  any  trustees  or  trustee,  notice  JJ^gtewi 

in  writing  of  such  intended  application  shall  be  given  iu^ndepthi« 
such  form  and  manner  as  the  said  Board  shall  have  directed ; 
and  if  the  order  be  that  such  notice  be  affixed  to  or  near 
the  door  of  any  parish  or  district  church,  the  incumbent  and 
churchwardens  of  such  parish  or  district  are  hereby  respec- 
tively required  to  allow  such  notice  to  be  affixed  and  to  re- 
main so  affixed  during  such  period,  not  less  than  fifteen  days, 
as  the  said  Board  shall  have  ordered ;  and  in  any  case  in 
which  the  order  shall  be  that  such  notice  shall  be  affixed  to 
any  place,  evidence  that  the  same  has  been  so  affixed  shall  be 
deemed  and  taken  as  prima  facie  evidence  that  it  has  remained 
affixed  during  the  period  prescribed  by  the  Board. 

By  whom.  Applications  may  be  made. 

43.  Every  application^  to  any  judge  or  court  under  the  By  whom 
jurisdiction  created  or  confeiTed  by  any  of  the  provisions  of  S^r^S****"" 
this  Act,  may  be  made  by  her  Majesty's  Attorney- General,  or,  *n»de. 

»  See  17th  of  the  Orders  of  March  6th,  1854,  pott,  p.  497. 
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i«  k  17  Viot.  (subject  to  the  provisions  aforesaid,)  by  all  or  any  one  or  more  of 
c.  137^.  43.  ^|jg  trustees  or  persons  administering  or  claiming  to  administer, 
or  interested  in,  the  charity  which  shall  be  the  subject  of  such 
application,  or  any  two  or  more  inhabitants  of  any  parish  or 
place  within  which  the  charity  is  administered  or  applicable  ;* 
Attorney,     and  it  shall  be  lawful  for  her  Majesty's  Attorney-General  for 
^tiSoo  ^^^  ^^®  ^^"*®  being,  acting  ex  officio,  to  make  application  by  peti- 
^oL   TT    ^^®°  ^°  ^^®  Court  of  Chancery  with  respect  to  any  charity 
cfioi."     '  under  the  provisions  of  the  Act  passed  in  the  fifty-second  year 
of  King  George  the  Third,  chapter  one  hundred  and  one,  or 
under  the  provisions  of  any  Act  or  Acts  passed  or  to  be 
passed  authorizing  the  application  to  the  same  Court  by  peti- 
tion according  to  the  provisions  of  the  said  Act. 

Mode  of  Determining  Jurisdiclion  under  the  Act. 

statement  in  44.  For  the  purposes  of  determining  the  jurisdiction  under 
BoMSTofthe^  this  Act  with  respect  to  any  charity,  or  the  right  to  appeal 
amount  of  from  the  detennination  of  a  Judge  of  the  Court  of  Chancery, 
wTSSirity  i*  shall  be  lawful  for  the  said  Board  to  declare,  according  to 
to  be  suffi.  such  judgment  as  they  may  be  able  to  form  upon  the  returns 
dOToe^for  or  statements  before  them  in  relation  to  any  charity,  whether 
th**'"rii^*  the  gross  annual  income  for  the  time  being  of  such  charity 
tion  or  pro-  does  or  docs  uot  cxcecd  thirty  pounds  or  one  hundred  (lounds 
un^this  ("s  the  case  may  require) ;  and  a  statement  in  any  certificate 
Act.  or  order  of  the  said  Board  that  according  to  such  judgment 

as  aforesaid  the  gross  yearly  income  of  any  charity  does  or 
does  not  exceed  thirty  pounds  or  one  hundred  pounds  shall 
be  sufficient  evidence  of  the  amount  of  the  gross  annual  in- 
come of  such  charity,  for  the  purpose  of  determining  such 
jurisdiction  or  right  to  appeal  as  aforesaid ;  and  any  certificate 
or  order  made  by  the  said  Board  under  this  Act,  authorizing 
any  proceeding  or  application  concerning  any  charity  to  be 
taken  or  made  to  any  District  Court  of  Bankruptcy  or  County 
Court  or  to  the  Court  of  Chancery  or  any  Judge  thereof,  shall 
state  that  the  gross  annual  income  for  the  time  being  of  such 
charity  does  not  exceed  thirty  pounds,  or  does  excml  thirty 
ProyiBo  u  to  pounds  (ns  the  case  may  be) : .  provided  always,  that  where 
endoTOents.  ^^Y  charity,  or  the  trustees  thereof,  in  addition  to  the  princi- 

^  Upon  the  application  of  any  of  the  persona  mentioned  in  this  scciioo, 
certain  administrative  powers  ore  to  be  exercisable  by  the  Charity  Com- 
missioners.—23  &  24  Vict.  c.  136,  s.  2. 


CHABITABLE   TBUSTS   ACT,    1853.  447 

pal  endowment  for  its  general  objects  and  purposes,  shall  be  16  a  i7  viot. 
possessed  of  or  entitled  to  any  other  endowment  for  any  par-  ®-^^**- 
ticalar  or  special  object  or  purpose  arising  out  of  or  in  its 
nature  or  application  connected  with  the  general  objects  or 
purposes  of  such  charity,  it  shall  be  lawful  for  the  said 
fiou^,  having  regard  to  the  circumstances  of  each  such  case, 
and  to  the  object  and  extent  of  the  proposed  application  and 
litigation,  to  determine  whether  such  endowment  for  such 
pariicuhir  or  special  object  or  purpose  should,  for  the  purposes 
of  jurisdiction  and  proceedings  under  this  Act,  be  considered 
and  treated  as  forming  part  of  the  general  endowment^  of  the 
charity,  or  as  a  separate  or  independent  charity,  and  such 
Board  shall  frame  their  certificate  or  order  accordingly. 

Orden  regulating  Proceedings  before  District  or  County 
Court  Judge, 

45.  The  Lord  Chancellor  shall  make  such  orders'  for  regu-  ^^^to*^" 
lating  proceedings  by  and  before  the  Judges  of  District  m»ke  orders 
Courts  of  Bankruptcy  and  County  Courts  uuder  this  Act,  and  £jiJt^^. 
for  fixing  and  determining  the  fees  to  be  taken  in  respect  of  J®®^^?*  ^.*; 
such  proceedings,  as  he  may  see  fit ;  and,  subject  to  such  and  County 
orders,  such  Judges  may  regidate  the  proceedings  before  them  Jj^'to 
respectively,  so  as  to  render  them  as  summary  and  inexpensive  regiSate 

as  conveniently  may  be.  proceedings. 

^hts  and  Privilegee  of  the  Church  of  England. 

46.  Nothing  herein  contained  shall  diminish  or  detract  J/ JfgJ^^'^°d 
from  any  right  or  privilege  which  by  any  rule  or  practice  of  pri\-aece«  of 
the  Court  of  Chancery,  or  by  the  construction  of  law,  now  fcamf^ 
subsists  for  the  preference  or  the  exclusive  or  special  benefit  with  respect 
of  the  Church  of  England,  or  the  members  of  the  same  church,  *<><^  »*"^»^'*- 
in  settling  any  scheme  for  the  regidation  of  any  charity,*  or  in 

the  appointment  or  removal  of  trustees,  or  generally  in  the 
application  or  management  of  any  charity. 

Official  Trustee  of  Clarity  Lands, 

47.  The  secretary  for  the  time  being  of  the  said  Board  Secretary  to 

^  See  interpretation,  s.  60. 
3  See  orders  of  the  6ih  March,  1854,  post,  497. 
'  Aa  to  the  favour  shown  to  the  Established  Charch  when  there  is  a 
p:ift  for  religious  purposes  generally,  see  ante,  p.  250. 


trustee. 
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16  ft  17  Vict,  shall  by  virtue  of  his  appointment  be  the  [Official  Trustee  of 
c.  137^.47.  Charity  Lands];*  and  such  [Official  Trustee]  shall,  for  the 
t*°te?rf  purposes  of  taking,  holding,  conveying,  assigning,  transfer- 
oiSuity  ring,  and  transmitting  real  property,  including  leaseholds  for 
SSJteeto^be  ^^^^  °^  years,  be  a  corporation  sole  by  the  name  of  ["The 
a  corpora.  Official  Trustee  of  Charity  Lauds,"]  and  by  that  name  shall 
*'®°*  have  perpetual  succession,  and  plead  and  be  impleaded  before 

all  courts,  justices,  and  others. 
Landhoiden      48.  Where  nuv  land,  or  an v  term  or  estate  therein  Jioldeii 

upon  trust  .    •   'v^Sir  ■'— v-"^—  ■    »i     ir"r    —  '  i    J    .'^  ■-  ' 

for » charity,  upon_tr\*^^-^^°*^-^"^Y  _^"^"^^'  ^^^^^  ^^  vestcd  in  any  persoTis 
*ansdic«on   otEerthan  the  persons  acting  in^the  administration  aiua  appli-" 
of  Court  of    cation  of  the  rents ;  or  wRerethei'e  shalt  l>e  no  tnistbes  there» 
andofjSge,  ^f,  P^thc  tmstees,  or^hny'ortliem,  shall  be  unwilling  to  act, 
"**LS*.      I2I  ^  shall  be  uncertain  in  whom'such  land,  term,  oj^  ^lalgT" 
official*"     Tfhall  be  vestecCor  TllT  "6r  a'l'iv'  6t  liie  persOTlT'iu  wKoin  such  "' 
'     *""         laud,  term,  or  esfSte  shall  be  vested,  cannot  he  founcC  or  shall 
be  under  age.  lunatic,  or  of  imsoimd  nilnd,  XwIietKer  found 
such  by  inquisition  or  not,)*^  o!l^rwi§?1tTcapable  of  acting, 
or  shall  be  out  of  the  jurisdiction  or^iot  arnenahlejo  the  pro- 
cess  of  the  T7(mrt  of  ChanceTT^"i£*\vhere*b^[_rctX3^^ 
reduced  number  of  trustees  or  oni3r  causes  a  valid  appoint- 
ment of  iie\y^ trustees  cannot  Ue  made,,or^  where[^"i%:aj§pji^or~ 
the  expenses  incid^ut  Co  the  appointment  of  new  trustees,  ~ 
and  the  conveyance  or  assignment  of  such  land,  term,  or 
estate,  to^^uch  new  trustees,  it^  shall  appeiif  16  the  Court  of 
Chancer}%  or  to*  any  Judge  of  such  "Court  or  of  any  Court 
having  jurisdiction  with  respect  to  such  charity  under  this 
Act, 2  desirable  so  to  do,  sudi  Court  or  Juc|ge-mj\)L  order  that 
such  land,  term,  or  estate  be  vested  in  such  [Official  Trustee], 

*  The  words  withiu  brackets  are  substituted  for  the  words  "Treasurer 
of  Public  Charities."  By  18  &  19  Vict.  c.  124.  s.  15,  it  is  enacted  that 
"  the  secretary  for  the  lime  being  of  the  Board  shall  be  a  corporation  sole 
by  the  name  of  *  The  Official  Trustee  of  Charity  Lands,'  for  takinjc  and 
holding  charity  lands,  and  by  that  name  (instead  of  the  name  of  '  Tree- 
surer  of  Public  Charities')  shall  have  perpetual  succession ;  and  all  lands 
or  estates  on  interests  in  land,  now  vested  in  the  *  Treasurer  of  Public 
Charities'  by  that  name,  shall  become,  upon  the  passing  of  this  Arl«  and 
by  virtue  thereof,  vested  iu  like  manner,  and  upou  the  same  trusts,  in  *  the 
Official  Trustee  of  Charity  Lands,'  and  all  provisions  of  the  principal  Act 
which  have  reference  to  the  *  Treasurer  of  Public  Charities*  shall  operate 
as  if  the  name  of  the'  Official  Trustee  of  Charity  Lands'  had  been  used 
therein  instead  of  the  name  of  *  Treasurer  of  Public  Charities.' " 

'  See  anfffj  p.  201.  As  to  Form  of  Order  under  sec.  4S,  see  post, 
p.  504. 
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and  thereupon  the  same  shall  vest  in  such  [Officia]  Trastee]  ifl  &  i7  vict. 
andliis  successors  for  all  the  estate  ^d  interest  holden  in  ^•^^^•^• 
trust  for  the  Charity  as  aforesaid,  without  any  conveyance  or 
assurance  thereof;  iHit  no  such  'vestiiig  order  as  aforesaid  Pro^iao.  . 
sESU  he  illSdein  respect  of  any  land,  or  term  or  estate  as 
i^oresaid,  holden  in  trust  as  aforesaid,  vested  in  a  corporation, 
without  the  consent  of  the  corporation ;  and  no  such  vesting 
order  shall  take  eflfect  in  respect  of  any  copyhold  land  without 
the  consent  of  the  lord  of  the  manor;  and  the  Court  of 
Chancery,  or  such  Judge,  may  direct  such  periodical  or  other 
payment,  as  such  Court  or  Judge  may  think  fit,  to  be  made 
to  the  lord  of  the  manor,  in  compensation  for  fines  or  other 
profita  which  would  have  become  due  upon  death  or  admit- 
tance of  tenants. 

49.  It  shajl  be  lawful  for  any  court  or  judge  by  whom  ^®2"*^ 
respectively  any  such  vesting  order  may  have  been  made,  or  TesSngland, 
for  any  other  court  or  judge  having  jurisdiction  in  the  matter,  Jj^g\^^f 
if  it  shall  so  seem  fit  to  such  court  or  judge,  from  time  to  the  charity. 
time  to  order  that  all  or  any  part  of  the  land,  terra  or  estate, 

which  shall  for  the  time  being  be  vested  in  the  said  [Otiicial 
Trustee]  by  virtue  of  any  such  vesting  order  as  aforesaid, 
shall  be  divested,  and  that  the  same  shaU  be  vested  in  the 
acting  trustees  or  trustee  for  the  time  being  of  the  charity ; 
and  such  last-mentioned  order  shaD  operate  to  vest  such  land, 
term  and  estate  in  the  tmstees  or  trustee  therein  named  with- 
out any  conveyance  or  assurance. 

50.  Subject  to  the  orders  and  directions  of  the  Court  of  omdai 
Chancery  or  of  any  such  judge,  such  [Official  Trustee]  shall  i^J^*^*"^ 
be  deemefi  a  bare  tnistee,  and  shall  permit  the  persons  acting  trustee. 

in  the  administration  of  the  charity  to  have  the  possession, 
management,  and  control  of  the  trust  estates,  and  the  appli- 
cation of  the  income  thereof,  as  if  the  same  had  been  vested 
in  them. 

Official  Trustees  of  Charitable  Funds. 

51.  Tlie  secretary  for  the  time  being  of  the  said  Board,  J^^jJ'^™*^ 
and  such  other  public  officer  or  officers  as  the  Lord  Chancellor  tees,  etc., 
shall  appoint,  shaU  be  Official  Trustees  of  Charitable  Funds}  >»'^^^^'"k 

'  The  appointment,  succesaion,  duties,  and  powers  of  "  The  Official 
I'mstcea  of  Charitable  Fnnds"  are  further  regulated  by  18  &  19  Vict.  c. 
124,  88.  12,  17.  18,  19,  20,  21,  22,  23,  24,  26,  26,  27,  28,  37,  aud  23 
&  24  Vict.  c.  186,  9.  12,  16,  17,  28. 
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i«  ft  i7^ot  and  where  trustees  or  other  persons  having  in  their  names,  or 
0.187^.61.  ^  ^jjg  name  of  any  deceased  person  of  whom  they  are  repre- 
?S£n'  ^*^''to  ^®^^*^^^^^»  ^^  *^®  books  of  the  Bank  of  England,  or  of  the 
fi  cfaft^     East  India  or  South  Sea  Company,  or  of  any  other  public 
juraSotion*  company,  any  annuities,  stock,  or  shares,  or  holding  any 
to  truMfer    government  or  parliamentary  or  other  securities  in  trust  for 
cSd  tnuteei.  ""X  charity,  shall  be  desirous  to  transfer  or  deposit  the  same 
to  or  with  the  said  oflScial  trustees  in  trust  for  such  charity, 
or  where  any  persons  shall  be  desirous  of  transferring  or  de- 
positing as  aforesaid  any  .annuities,  stocks,  shares,  or  securi- 
ties for  discharging  any  legacy  or  charge  given  or  made  to  or 
for  the  benefit  of  any  charity,  or  where  it  shall  appear,  to  the 
Court  of  Chancery,  or  to  any  judge  of  such  court,  or  of  any 
District  Court  of  Bankruptcy,  or  County  Court  having  juris- 
diction under  this  Act,  that  any  annuities,  stock,  shares,  or 
securities  held  in  trust  for  any  charity  ought,  for  the  purpose 
of  security  or  convenient  administration,  to  be  transferred  or 
deposited  as  aforesaid,  it  shall  be  lawful  for  such  court  or 
judge  to  order  the  transfer  or  deposit  of  such  annuities,  stock, 
shares,  or  securities  to  or  with  such  official  trustees.^ 
secretaiyto      62.  The  Secretary  of  the  said  Board  shall  keep  separate 
jwg)^epa.    accounts  of  the  annuities,  stock,  shares,  and  securities  belong- 
countsof      ing  to  each  separate  charity,  and  the  said  official  trustees 
ch^'tyf**^^  shall  pay  the  dividends  or  interest  or  income  thereof  to  the 
trustees  or  persons  acting  in  the  administration  of  such 
charity,  or  otherwise  dispose  thereof,  and  transfer  such  an- 
nuities, stock,  shares,  or  securities  (when  occasion  shall  re- 
quiie),  as  the  Court  of  Chancery,  or  any  judge  of  such  Court, 
or  of  any  District  Court  of  Bankruptcy,  or  County  Court 
having  jurisdiction  under  this  Act,  or  other  lawful  authority, 
shall  direct. 
Trustoes  53.  It  shall  be  lawM  for  any  trustees  or  other  persons 

dSd8,?to"'  having  the  custody  of  any  deeds  or  muniments  of  or  relating 
for  security  to  such  charity  to  deposit  the  same  for  security  in  a  repository 
ritoirpro-    which  may  be  provided  by  the  said  Board,  subject  to  any  re- 


atory  pr 
idea  by 


Board. 


^^^  gulations  to  be  made  by  the  said  Board  under  this  Act.^ 

'  For  Form  of  Order  under  sec.  51,  see  p.  505. 

2  By  23  &  24  Vict.  c.  136,  s.  19,  the  Board  hns  iwwer  to  require  the 
tranBinissioQ  of  documeTits  belonging  to  charities  end  to  retain  them  in 
the  repository  mentioned  in  this  section,  erroneously  referred  to  there  as 
the  63rd  section. 
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Ai  to  Schemes  requiring  the  authority  of  Parliament.         ^^  \y/J.^^'. 

54.  Where  upon  the  application  of  any  trustees  or  other  Power  to 
persons  concerned  in  the  management  or  administration  of  fr^me 
any  charity,  or  interested  in  the  benefits  thereof  (and  after  5chemea 

'i  •      .  •  •  .  1      -r»         1  T  •   1  for  the  ap- 

SQch  examination  or  mqniry  as  the  Board  may  thmk  necessary  proprutioii 
in  rektion  thereto),  or  upon  any  report  of  an  inspector,  or  propJJ^*to* 
infarmation  otherwise  obtained  by  the  said  Board  uuder  this  vaned 
Act,  with  relation  to  any  charity,  it  shall  appear  to  the  said  *™^* 
Board  to  be  desirable  to  have  a  new  scheme  for  the  applica- 
tion or  management  of  the  charity,  and  such  new  scheme  as 
contemplated  or  considered  desirable  by  the  Board  cannot  be, 
or  it  shall  in  the  opinion  of  the  Board  be  doubtful  whether  it 
can  be  carried  into  complete  effect  by  the  Court  of  Chancery, 
or  by  any  District  or  County  Court  under  the  jurisdiction 
created  t^  this  Act,  or  otherwise  than  by  the  authority  of 
Parliament,  it  shall  be  lawful  for  the  said  Board  in  every  such 
case  proyiaionally  to  approYe  and  certify  such  new  scheme  in  | 
the  mannfo*  flutf  subject  to  tbe  regulations  hereinafter  men-  ' 
tioned.^ 

55.  One  month  at  least  before  any  such  new  scheme  shall  ^J*^ before 
be  so  provisionally  approved,  notice  thereof  shall  be  given  in  SJ^proTai  o7 
such  manner  as  the  Board  may  in  each  case  consider  proper  SbjeetSn""*^ 
or  expedient  for  ensuring  due  publicity,  and  every  such  notice  may  be  sub- 
shall  contain  such  particulars  of  the  proposed  scheme  as  the  fh^ronside- 
said  Board  think  fit,  and  as  shall  be  deemed  by  the  said  ^tion  of  t^o 
Board  sufficient  to  show  the  nature  of  such  scheme,  and  where 

the  nature  thereof  cannof  conveniently  be  shown  in  the  said 
notice,  such  notice  shall  refer  to  some  convenient  place  within 
the  parish  or  district,  and  to  the  [office  of  the*  Board], ^  where 
a  copy  of  the  proposed  scheme  shall  be  deposited  and  may  be 
inspected,  and  every  such 'notice  shall  require  any  objections 
to  such  scheme  to  be  stated  or  transmitted  to  the  said  Board 
or  their  secretary  within  one  month  from  the  time  when  the 
notice  shall  have  been  given. 

56.  If  after  such  notice  as  aforesaid  any  objections  or  sug-  Board  may 
gestions  shall  be  made,  the  Board  shall  consider  the  same,  ^odifyor 

^  As  to  the  mode  in  which  scheines  are  framed,  see  ante,  282-286  : 
and  for  forms  of  schemes,  see  post,  p.  547. 

»  The  words  in  brackets  are,  by  18  &  19  Vict.  c.  124,  s.  43.  substi- 
tuted for  the  words  "  Office  in  London  of  the  Registrar  of  County  Courts 
iodgments." 
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16  A  17  Vict, 
c.  187, 8. 68. 

approTe  of 
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for  local 
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Inspectors 
to  report  the 
result  of 
iuquirj  to 
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and  may  thereupon,  if  to  them  it  shall  seem  fit,  alter  or 
modify  the  scheme  according  to  any  such  objections  or  sug- 
gestions; and  after  all  such  objections  and  suggestions,  if 
any,  have  been  disposed  of,  or  if  no  such  objections  or  sug- 
gestions shall  have  been  made,  the  Board,  in  case  they  shall 
not  think  fit  to  refer  such  scheme  to  an  inspector  under  the 
provision  next  hereinafter  contained,  may  proceed  to  approve  / 
such  scheme,  and  to  certify  the  same  in  manner  hereinafter 
mentioned.  ■'  

57.  Upon  the  requisition  of  any  person  interested  in  the 
charity  in  question  (in  case  the  said  Board  after  due  con- 
sideration shall  be  of  opinion  that  there  are  sufficient  grounds 
for  complying  with  such  requisition),  or  in  any  other  case,  if 
the  said  Board  shall  consider  it  desirable,  the  matter  of  any 
scheme  in  question  may  be  referred  by  the  said  Board  to  one 
of  their  Inspectors ;  and  such  inspector  shall  thereupon  pro- 
ceed to  make  a  local  inquiry  and  examination  into  the  matter 
of  the  scheme  in  question ;  and  for  the  purposes  of  such  in- 
quiry, such  inspector  may  hold  a  sitting  or  sittings  in  some 
convenient  place  in  the  parish  or  one  of  the  parishes  or  the 
district  to  or  in  which  respectively  the  charity  in  question  is 
wholly  or  partially  situated  or  is  administered,  and  may  take 
and  receive  any  evidence  and  information,  and  hear  and  in- 
quire into  any  objections  or  questions  relating  to  the  scheme 
or  charity  in  question,  and  may  from  time  to  time  adjourn 
any  such  sitting,  and  public  notice  shall  be  given  by  such  in- 
spector of  everj'  such  sitting  (except  an  adjourned  sitting) 
fourteen  days  at  the  least  before  the  holding  thereof,  in  such 
other  mode  as  in  the  judgment  of  the  said  Board  shall  be  suffi- 
cient to  ensure  publicity. 

58.  Every  inspector  to  whom  any  such  matter  shall  be 
refeiTed  shall  report  in  writing  to  the  said  Board  the  result 
of  his  inquiry,  and  whether  in  his  opinion  the  scheme  in 
question  should  be  approved  with  or  without  any  alteration 
or  modification  thereof,  and  such  report  shall  specify  or  indi- 
cate the  alterations  (if  any)  which  such  inspector  shall  con- 
sider desirable,  with  the  reasons  for  the  same,  and  also  the 
nature  of  the  objections  (if  any)  which  shall  have  been  made 
to  the  scheme,  and  the  opinion  of  the  said  inspector  thereon, 
and  the  said  Board  shall  consider  such  report,  and  if,  as  the 
result  of  such  report,  or  after  further  inquiry,  they  shall  be 
satisfied  therewith,  they  may  proceed  to  approve  the  scheme 
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in  question  either  with  or  without  any  alteration,  and  to  10  ft  17  Vict. 
certify  the  same  in  manner  hereinafter  mentioned.  o.  187,  a.  68. 

B9.  Every  scheme  to  be  approved  by  the  said  Board  shall  Scheme* 
be  certified  by  them,  and  for  that  piupose  shall  be  embodied  proy'LIu)  be 
in  a  certificate  to  be  made  by  the  said  Board,  and  sealed  with  JJJ^^^ 
their  seal;  and  in  every  case  a  copy  of  such  certificate  shall  copy  of  such 
be  deposited  in  some  convenient  place  within  the  parish  or  cert&cste  to 
one  of  the  parishes  or  the  district  in  which  the  charity  in  Jit^^S'the 
question  shall  wholly  or  partially  be  situated  or  administered,  v^riOx  op 
and  at  the  [office  of  the  Board],'  and  a  notice  shall  also  be  no^giJen. 
given,  in  such  manner  as  the  Board  shall  direct,  wliich  notice 
shall  refer  to  the  certificate  so  deposited,  and  shall  state  the 
intention  of  the  Board  to  proceed  with  the  scheme  thereby 
certified. 

60.  The  said  Board  shall  in  the  month  of  February  in  Annual  Be- 
evfery  year  make  a  report  to  her  Majesty  of  all  their  proceed-  52?^oire 
ings  during  the  preceding  year  up  to  the  thirty-first  day  of  Parliament, 
December  tljen  last,  and  such  report  shall,  within  fourteen  ^VforS^ 
days  after  the  making  thereof,  be  laid  before  both  Houses  of  the  schemes 
Parliament,  if  Parliament  be  then  sitting,  or  otherwise  within  •p^'*^  • 
fourteen  days  after  the  meeting  thereof;  and  in  such  report 

the  said  Board  shall  specially  distinguish  and  set  forth  in  full 
all  the  schemes  (if  any)  apj)roYed  by  them  imder  the  pro- 
visions lastly  hereinbefore  contamed,  together  with  the  grounds 
of  such  their  approval,  and  the  objections  (if  any)  which  have 
been  made  thereto,  and  all  proceedings  had  in  respect  of  such 
objections  and  the  grounds  on  which  any  such  objections  have 
been  overruled ;  and  in  case  it  shall  be  enacted  by  any  Act 
of  Parliament  that  any  such  scheme  or  schemes  so  certified 
shall  be  confirmed  and  take  efifect,  either  with  or  without  any 
alterations  or  modifications  thereof  respectively,  every  such 
Act  shall  be  deemed  a  public  general  Act. 

^^«  io  AccounU  qf  Trustees  of  Charities, 

61.  The  tntstees  or  persons  acting  in  the  administration  of  Aocounteoi 
every  charity  sball^iir  books  to  be  kept  by  them  for  that  pur-  SSiSe  to 
pose,  regularly  enter  or  cause  to  be  entered  full  and  true  ac-  ^i^^^gSlL 
comits  of  all  money  received  and  paid  respectively  on  account  of  County 

*  The  words  in  brackets  are,  by  18  &  19  Vict.  e.  124,  8.  43,  sabsti- 
tated-loc  "  Office  in  London  of  the  Registrar  of  Connty  Courts  Judg- 
menU."   " 
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16  A 17  Vict,  of  such  charity,^  [and  on  or  before  the  tweniy-fiflh  day  of 

***  _ll*  ®  *  March*  in  every  year,  or  on  or  before  such  other  day  as  shall 

Courts,        or  may  be  fixed  and  appointed  for  that  purpose  by  the  said 

F(«oe,Midto  Board,  shall  cause  a  statement  in  writing  to  be  made  of  the 

the  Board,    income  and  revenues,  whether  actually  paid  or  then  due,  .and 

the  actual  receipts  and  expenditure  of  such  charity  for  the 

year  ending  on  the  thirty-first  day  of  December  then  next 

preceding,  or  on  some  other  convenient  day  to  be  fixed  and 

appointed  for  that  purpose  by  the  said  Board,  and  also  a 

^  The  part  of  this  section  within  brackets  was  repealed  by  18  &  19 
Vict.  c.  124,  8.  44,  as  to  all  accounts  which  trustees  or  administrators  of 
charities  should  not  have  been  bonnd  to  render  before  the  passing  of  the 
last-mentioned  Act,  which  substitutes  other  provisions  as  to  the  annual 
returns  of  accounts  by  trustees  of  charities. 

'  The  follovjing  Order  was  issued  by  the  Commission's : — 

"  The  Charity  Commissioners  for  England  and  Wales,  considering  that 
the  churchwardens  of  very  many  parishes  are  ex  officio  trustees  of  chari- 
ties therein,  and  that  as  to  a  large  proportion  of  such  charities  it  has  been 
customary  to  make  up  yearly  accounts  thereof  as  between  the  retiring 
churchw(u*dens  and  their  successors,  or,  otherwise,  to  the  feast  of  Easter, 
or  to  some  other  early  period  in  each  year,  and  having  received  numerous 
representations  that  the  duty  of  making  up  other  yearly  accounts  of  the 
some  charities  to  any  different  day  may  be  attended  with  unnecessary  in- 
convenience to  the  trustees  and  expense  to  the  charities :  DO  ORDER, 
That  it  shall  be  lawful  for  the  trustees  of  any  parochial  charity  of  which 
the  churchwardens  are  ejr  officio  trustees,  whether  solely  or  otherwise,  in 
lieu  of  making  up  on  or  before  the  26th  day  of  March  in  every  year,  the 
statements  and  balance-sheet  required  by  the  61st  section  of  '  The  Cha- 
ritable Trusts  Act,  1858,'  of  the  income  and  revenues  and  reoeipta  and 
expenditure  thereof  for  the  year  ending  on  the  preceding  31st  day  of  De- 
cember, to  make  up,  on  or  before  the  31st  day  of  May  in  every  year,  Uke 
statements  and  a  like  balance-sheet  of  the  income  and  revenues  and  receipts 
and  expenditure  of  such  charity  to  whatever  earlier  time  of  the  year  it  has 
been  customary  in  the  same  parish  to  make  up  and  balance  the  yearly  ac- 
counts thereof,  so,  nevertheless,  that  eveiy  such  statement  and  baluice- 
sheet  shall  be  certified  in  the  manner  directed  by  the  said  Act,  and  shall 
be  audited  in  the  cases  and  in  the  manner  thereby  prescribed,  and  that 
the  same  or  a  duplicate  thereof  shall,  also  on  or  before  the  same  81st  day 
of  May,  be  delivered  or  sent  to  the  Clerk  of  the  County  Court  or  Clerk  of 
the  Peace,  as  the  case  may  require,  and  also  to  this  Board,  in  the  manner 
required  bv  this  Act :  provided,  that  it  shall  be  lawful  for  this  Board  to 
revoke  or  from  time  to  time  to  vary  this  order  as  to  all  or  any  of  the  cha- 
rities affected  thereby  as  they  may  think  necessary  or  expedient. 

"  Dated  this  7th  day  of  March,  1854. 

"  By  order  of  the  Board, 

*' HENRY  M.  VANE, 

"SccreUry." 
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balance-sheet  containing  a  clear  statement  of  the  balance  of  16  &  17  Vict. 
such  account,  which  statement  and  balance-sheet  respectively  ^•^^•*^- 
shall  be  certified  under  the  hand  of  some  one  or  more  of  such 
trustees  or  persons  (and  audited  by  the  auditor  of  such 
charity,  if  any  there  be) ;  and  as  to  every  charity  whose  gross 
annual  income  for  the  time  being  sludl  not  exceed  thirty 
pounds,  eveiy  such,  statement  and  balance-sheet  respectively, 
or  a  duplicate  or  true  copy  thereof  respectively,  shall  be  de- 
livered or  sent  by  such  trustees  or  persons  free  of  charge  to 
the  Clerk  of  the  County  Court  or  some  one  of  the  County 
Courts  (if  more  than  one)  to  whose  jurisdiction  such  charity 
may  be  subject  under  this  Act  (in  case  such  charity  be  sub- 
ject to  the  jurisdiction  of  any  County  Court  under  this  Act), 
or  if  such  charity  be  not  subject  to  the  jurisdiction  of  any 
County  Court,  then  to  the  Clerk  of  the  County  Court  for  the 
district  or  any  one  of  the  districts  (if  more  than  one)  wherein 
or  nearest  adjoining  whereto  such  charity  is  established,  or 
the  property  thereof  (in  whole  or  in  part)  is  situate  or  ad- 
ministered and  distributed;  and  as  to  every  charity  whose 
gross  annual  income  for  the  time  being  shall  exceed  thirty 
pounds,  every  such  statement  and  balance-sheet,  or  a  dupli- 
cate or  true  copy  thereof  respectively  (unless  the  said  Board 
shall  otherwise  direct),  shall  be  delivered  or  sent  free  of  charge 
to  the  Clerk  of  the  Peace  for  the  Coimty  or  the  Division  of 
the  County,  or  some  one  of  the  Counties  or  Divisions  of 
Counties  (if  more  than  one)  in  which  the  charity  is  established, 
or  the  property  thereof  is  wholly  or  partially  situated  or  ad- 
ministered and  distributed ;  and  every  such  statement  and 
balance-sheet,  or  a  duplicate  or  true  copy  thereof  respectively, 
shall  be  kept  and  registered  without  fee  or  reward  by  the 
Registrar  of  County  Courts  Judgments  or  the  Clerk  of  such 
County  Court,  and  the  Clerk  of  the  Peace  of  such  County  or 
Division  respectively,  and  shall  be  open  to  the  inspection  of 
all  persons,  at  all  seasonable  hours,  on  payment  of  the  sum  of 
One  Shilling  to  the  Eegistrar  or  Clerk  for  every  such  inspec- 
tion ;  and  any  person  may  require  and  have  a  copy  of  any  such 
statement  and  balance-sheet,  or  of  any  part  thereof,  paying 
therefor  to  such  Eegistrar  or  Clerk  after  the  rate  of  twopence 
for  every  seventy-two  words  or  figures ;  and  a  duplicate  or 
copy  of  every  such  statement  and  balance-sheet  to  be  made 
according  to  the  foregoing  provision,  so  certified  and  audited 
as  aforesaid,  shall  be  dcHvered  or  transmitted,  through  the 
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16  &  17  Vict,  post  or  otherwise,  free  of  charge,  by  such  trustees  or  other 
c.  8^.6  .  pg^Qjjg^  iq  i\^Q  3^(1  Board,  on  or  before  the  said  twenty-fifth 
day  of  March  in  every  year,  or  such  other  day  as  may  be  fixed 
and  appointed  by  the  said  Board  as  aforesaid ;  and  the  said 
Board  may  from  time  to  time  by  any  order  direct  that  the 
statement  and  balance-sheet,  or  a  duplicate  or  true  copy  thereof 
respectively,  of  the  accounts  of  any  charity  whose  gross  annual 
income  exceeds  thirty  pounds,  shall  be  delivered  or  sent  to 
the  Clerk  of  the  County  Court  in  the  same  manner  as  if  the 
income  of  such  charity  did  not  exceed  thirty  pounds ;  and  the 
said  Board  may  make  and  give  such  further  and  other  onlers 
and  directions  in  relation  to  the  delivery  and  publication  of 
such  accounts,  and  the  form  thereof,  as  they  may  think  fit, 
which  directions  and  orders  shall  be  obligatory  on  and  obeyed 
by  aU  such  trustees  and  persons  as  aforesaid.] 

Exempiions  Jrom  Operation  of  Jet. 


Exemptions  62.  This  Act  shall  not  extend  to  the  Universities  of  Ox- 
oSanition  of  ^^^^»  Cambridge,  London,  or  Durham,  or  any  college  *  or  hall 
Act.  in  the  said  Universities  of  Oxford,  Cambridge,  and  Durham,^ 

or  to  any  cathedral  or  collegiate  church,  or  to  any  building 
registered  as  a  place  of  meeting  for  religious  worship  with  the 
B«gistrar- General  of  Births,  Deaths,  or  Marriages  in  England 
and  Wales,  and  bond  fide  used  as  a  place  of  meeting  for  re- 
ligious worship ;  nor  shall  this  Act,  for  the  period  of  two 
years  irom  the  passing  thereof,  extend  or  be  in  any  manner 
applied  to  charities  or  institutions,  the  funds  or  income  of 
which  are  applicable  exclusively  for  the  benefit  of  persons 
of  the  Roman  Catholic  persuasion,  and  which  are  under 
the  superintendence  or  control  of  persons  of  that  persua- 
sion,^ nor  shall  this  Act  extend  or  be  applied  to  the  Com- 

*  Where  part  of  an  estate  bdongs  to  a  school,  and  the  residne  to  pur- 
poses connected  with  a  college,  an  application  to  the  Court  for  parposei 
coDnected  with  the  college  does  not  require  the  sanction  of  the  Charity 
Commissioners. — In  re  Meyrict^t  Charity^  1  Jur.  N.  S.  488. 

^  The  colleges  of  Eton  and  Winchester  are  excepted,  by  18  &  19  Yiet. 
c.  124,  s.  49. 

'  The  exemption  of  Roman  Catholic  charities  from  the  operation  of 
the  Act  was  continued  from  time  to  time  by  Parliament  (see  anUf  p.  84) ; 
but  thsy  iiu  uu^  liinght  iilUii 
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missioners  of  Queen  Anne's  Bounty,  or  to  the  British  Museum,  16  &  17  vict. 
or  to  any  friendly  or  benefit  society,  or  savings-bank,  or  any  °"  ^  ZlI'  ^^' 
institution,  establishment,  or  society  for  relig:iou8  or  other 
charitable  purposes,  or  to  the  auxiliary  or  branch  associations 
connected  therewith,  wholly  maintained  by  voluntary  contri- 
butions, or  any  bookselling  or  publishing  business  earned  on 
by  or  under  the  direction  of  any  society  wholly  or  partially 
exempted  from  this  Act,  so  far  as  such  business  is  or  shall  be 
carried  on  by  means  of  voluntary  contributions  only,  or  the 
capital  or  stock  of  such  business ;  and  where  any  charity  is  ProTi«onB 
maintained  partly  by  voluntary  subscriptions  ^  and  partly  by  tie^su^"' 
income  arising  from  any  endowment,  the  powers  and  provi-  P<*J*f^, 
sions  of  the  Act  shall,  with  respect  to  such  charity,  extend  ?Jiuifta^ 
and  apply  to  the  income  from  endowment  only,  to  the  exclusion  j^i^crip- 
of  voluntary  subscriptions,  and  the  application  thereof;  and 
no  donation  or  bequest  unto  or  in  trust  for  any  such  charity 
as  last  aforesaid,  of  which  no  special  application  or  appropria- 
tion shall  be  directed  or  declared  by  the  donor  or  testator,  and 
which  may  legally  be  applied  by  the  governing  or  managing  body 
of  sucb  charity  as  income  in  aid  of  the  voluntary  subscriptions, 
shall  be  subject  to  the  jurisdiction  or  control  of  the  said 
Board,  or  the  powers  or  provisions  of  this  Act ;  and  no  por- 
tion of  any  such  donation  or  bequest  as  last  aforesaid,  or  of 
any  voluntary  subscription,  which  is  now  or  shall  or  may  from 
time  to  time  be  set  apart  or  appropriated  and  invested  by  the 
governing  or  managing  body  of  the  charity,  for  the  purpose  of 
being  held  and  applied  or  expended  for  or  to  some  defined 
and  specific  object  or  purpose  connected  with  such  charity,  in 
pursuance  of  any  rule  or  resolution  made  or'  adopted  by  the 
governing  or  managing  body  of  such  charity,  or  of  any  dona- 
tion or  bequest  in  aid  of  any  fund  so  set  apart  or  appropriated 
for  any  such  object  or  purpose  as  aforesaid,  shall  be  subject 
to  the  jurisdiction  or  control  of  the  said  Board  or  the  powers 
or  provisions  of  this  Act ;  and  nothing  in  this  Act  shall  sub- 
ject the  funds  or  property  of  any  missionary  or  other  similar 
society,  or  the  missionaries,  teachers,  or  officers  of  such  so- 
ciety, or  of  any  branch  thereof,  which  funds  or  property  shall 
not  be  within  the  limits  of  England  or  Wales,  to  the  jurisdic- 
tion of  the  said  Board  :  provided  always,  that  the  said  ex- 
emption shall  not  extend  to  any  cathedral,  collegiate,  chapter, 
or  other  schools. 

»  Sec  In  re  WiUon't  Will,  19  Beav.  594. 
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i^iV/s^S!'  Exempted  Charities  may  have  Benefit  of  the  Act 

Szeniptod         63.  It  shall  be  lawful  for  any  of  the  charities  exempted 
m*"p^ition  f?om  the  Operation  of  this  Act,  by  order  or  resolution  duly 
SonS^to     ^8^®  ^  conformity  with  the  constitution  or  rules  of  such 
hATe  benefit  charity  (and  which  in  that  case  only  shall  be  binding,)  to  ap- 
of  Act.         ply  ijy  petition  to  the  commissioners  to  have  the  benefit  of 
this  Act  either  generally  or  as  to  any  of  the  provisions  herein 
contained ;  and  such  petition  shall  be  under  the  seal  of  such 
charity  if  incorporated,  and  if  not,  then  under  the  hands  of 
the  major  part  of  the  trustees  and  governing  body  of  such 
charity  ;  and  in  such  case  it  shall  be  lawful  for  the  commis- 
sioners, if  they  shall  tiiink  fit,  to  make  an  order  in  conformity 
with  such  application,  and  such  charity  shall  thenceforth  be 
entitled  to  and  be  bound  by  all  the  provisions  of  this  Act,  if 
admitted  generally  thereto,  or  by  such  of  the  enactments 
thereof  as  shall  be  mentioned  and  specified  in  such  order  of  the 
commissioners,  but  in  either  case  in  the  same  manner  as  if 
such  charity  had  not  been  exempted  from  this  Act,  or  such 
exemption  had  not  extended  to  the  enactments  specified  in 
such  order. 

Reference  of  certain  Disputes  to  the  Arbitration  of  Oom- 
missioners. 

Disputes  64.  Provided 


;;SXr.of  arise  amons 


Bioners. 


ded  also,  that  if  any  question  or  dispute  shall 

the  members  of  any  charity  exempted  *  firom  the 

exeini)ted  operation  of  this  Act  in  relation  to  any  office,  of  the  fitness 
mi^be^re-  OT  disqualification  of  any  trustee  or  officer,  or  his  election  or 
a^b^  u  removal,  or  generally  in  relation  to  the  management  of  the 
of  commis-  charity,  it  shall  be  lawful  for  two-thirds  of  the  members  pre- 
sent at  any  special  meeting,  duly  convened  by  notice  for  the 
purpose  in  the  same  manner  in  which  meetings  of  such 
charity  are  by  the  rules  thereof  appointed  to  be  held  and  con- 
vened, to  refer  such  question  or  dispute  to  the  arbitration  of 
the  commissioners,  who  shall  accept  such  reference  and  act 
therein  as  arbitrators,  and  their  award  shall  be  final,  and  may 
be  made  a  rule  of  Her  Majesty's  High  Court  of  Chancery. 

^  By  18  &  19  Vict.  c.  124,  s.  46,  it  is  enacted  that  this  section  "  ahall 
apply  as  well  to  members  of  any  charity  within  the  operation  of  the  Act 
as  to  members  of  any  charity  exempted  from  the  operation  thereof." 
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Am  to  Legal  Estate  of  Lands  vested  in  Municipal  Corporations  o.  I87,  s.  66. 
on  Charitable  Trusts, 

65.  The  legal  estate  in  all  lands  which  at  the  time  of  the'  ^ff^f"^'^ 
passing  of  the  Act  of  the  Session  holden  in  the  fifth  and  Tested  fn"**^ 
sixth  years  of  King  William  the  Fourth,  chapter  seventy-six,  ™^*®^^na 
was  vested  in  the  body  corporate  of  any  borough  which  be-  on  cbariuwe 
came  subject  to  the  provisions  of  the  said  Act,*  or  in  any  JJJJt^^*** 
one  or  more  of  the  members  of  such  body  corporate,  in  bis  trustees, 
or  their  corpomte  capacity,  solely  or  together  with  any  per-  fy.  J:  76.  ' 
son  or   persons    elected  solely  by  such  body  coi-porate,  or 
solely  by  any  particular  number,   class,   or  description  of 
members  of  such  body  corporate,  in  whole  or  in  part  in  trust 
or  for  the  benefit  of  any  charitable  uses   or  trusts  what- 
soever, and  which  legal  estate  shaU  not  have  been  since  duly 
conveyed  or  assured  to  and  vested  in  the  trustees  appointed 
by  the  Lord  High  Chancellor  under  the  provisions  of  the 
said  Act,  or  such  of  them  as  shall  be  surviving  and  con- 
tinuing trustees,  or  otherwise  lawfully  conveyed,  aliened,  or 
disposed  of  by  such  body  corporate  or  member  or  members 
thereof,  shaU  from  and  immediately  after  the  passing  of  this 
Act,  and  without  any  actual  conveyance,  assignment,  or  other 
assurance  thereof,  be  vested  in  the  trustees  so  appointed,  or 
such  of  them  as  shall  be  surviving  and  continuing  trustees 
under  such  appointment  as  aforesaid,  according  to  the  respec- 
tive estates  and  interests  therein,  and  subject  to  such  and  the 
same  charges  and  incumbrances  and  upon  such  and  the  same 
trusts  as  the  same  were  respectively  subject  to  previously  to 
such  vesting  ;  and  in  every  case,  upon  the  death,  resignation, 
or  removal  of  any  of  the  trustees,  and  upon  any  appointment 
of  any  new  trustee  or  trustees  respectively,  the  legal  estate  in 
the  same  lands,  and  in  all  other  lands  subject  to  any  such 
charitable  uses  or  trusts  which  may  for  the  time  being  be 
Tested  in  the  tniatees  or  any  of  them,  or  in  any  persons  or 
the  heirs  or  devisees  of  any  person  who  may  have  died,  re- 
signed, or  been  removed,  shall  vest  in  the  persons  who  after 
such  death,  resignation,  or  removal,  and  «uch  appointment  of 
such  new  trustee  or  trustees  respectively,  shall  continue  or 
be  the  trustees  for  the  time  being,  without  any  conveyance 
or  assurance  whatsoever. 

^  Sec  ante,  p.  399. 

x2  ^ 
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i^rnVsTS!'  Interpretation  Clause,  etc. 

Interpret*-  66.  In  the  construction  of  this  Act,  except  where  the  oon- 
tiono  tonus.  ^^^  ^^  ^^^^  provisions  of  the  Act  may  require  a  different 
construction,  the  expression  "  Court  of  Chancery  "  shall  mean 
and  include  the  Master  of  the  Ex)ll3  and  every  Judge  of  the 
Court  of  Chancery  in  England ;  the  expression  "  Lord  Chan- 
cellor "  shall  mean  and  include  the  Lord  Chancellor  of  Great 
Britain  and  the  Lord  Keeper  and  Commissioners  of  the  Great 
Seal  of  Great  Britain  for  the  time  being;  the  expressions 
"  District  Court  of  Bankruptcy ''  and  ''District  Court  "  shall 
mean  and  include  every  District  Court  of  Bankruptcy  esta- 
blished or  to  be  established  under  the  Act  of  the  fifth  and 
sixth  years  of  the  reign  of  her  present  Majesty,  chapter 
twenty-two,  or  under  any  other  Act  or  Acts  passed  or  to 
be  passed  for  the  alteration  or  amendment  or  the  extension 
of  the  same  Act,  or  for  the  establishment  of  any  District 
Court  or  Courts  of  Bankruptcy  in  England  or  Wales,  and  every 
Commissioner  or  Judge  of  every  such  District  Court ;  the 
expression  "  County  Court  '*  shall  mean  and  include  every 
County  Court  holden  or  established  or  to  be  holden  or  esta* 
blished  under  the  Act  of  the  ninth  and  tenth  years  of  Her 
Majesty,  chapter  ninety-five,  or  any  Act  or  Acts  passed  or  to  be 
passed  for  the  alteration  or  extension  of  the  same  Act,  and 
every  Judge  of  any  such  Court ;  the  expression  "  Charity  "  * 
shall  mean  every  endowed  foundation  and  institution  taking  or 
to  take  effect  in  England  or  Wales,  and  coming  within  the  mean- 
ing, purvieu,  or  interpretation  of  the  statute  of  the  forty -third 
year  of  Queen  Elizabeth,  chapter  four,  or  as  to  which,  or  the 
administration  of  the  revenues  or  property  whereof,  the  Court 
of  Chancery  has  or  may  exercise  jurisdiction ;  the  expression 
"  Trustee "  of  any  charity  shall  mean  and  include  every  per- 
son and  corporation  seized  or  possessed  of  or  entitled  to  any 
real  or  personal  estate,  or  any  interest  therein,  in  trust  for  or 
for  the  benefit  of  such  charity,  or  all  or  any  of  the  objects  or 
purposes  thereof,  and  every  member  of  any  such  corporation ; 

^  By  the  Act  18  &  19  Vict.  c.  124,  s.  48,  it  is  enacted  that,  "  in  the 
construction  of  the  principal  Act  and  that  Act  the  word  '  charity'  ahall  in- 
clude every  institution  in  England  or  Wales  endowed  for  charitable  par- 
poses,  but  shall  not  include  any  charity  or  institution  expressly  exempted 
from  the  operation  of  the  Act  of  1858,  and  words  applying  to  any  per- 
son or  individual  shall  apply  also  to  a  corporation,  whether  sole  or  aggre- 
gate." 
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and  the  expression  "  the  Board  "  shall  mean  the  said  Charity  i«  *  J7  viot. 
Commissioners  sitting  as  a  Board  under  this  Act ;  and  the  °'  ^  ' 
expression  "  Endowment  ** '  shall  mean  and  include  all  lands 
and  real  estate  whatsoever,  of  any  tenure,  and  any  charge 
thereon,  or  interest  therein,  and  aU  stocks,  iunds,  monies,  se- 
curities, investments,  and  personal  estate  whatsoever,  which 
shall  for  the  time  being  belong  to  or  be  held  in  trust  for  any 
charity,  or  for  all  or  any  of  the  objects  or  purposes  thereof; 
and  the  expression  "  land "  shall  extend  to  and  include 
manors,  messuages,  buildings,  tenements,  and  hereditaments, 
corporeal  and  incorporeal,  of  every  tenure  and  description. 

67.  This  Act  shall  not  extend  to  Scotland  or  Ireland.  JjJ^***' 

68.  This  Act  may  be  dted  as  "  The  Charitable  Trusts  Act,  Bh<it  title. 
1853." 

'  An  •endowment'  is  property,  whether  real  or  personal,  devoted  to 
tome  apeclfic  or  particolar  pnrpotM!  or  trust,  and  does  not  embrace  pro- 
perty devoted  to  the  general  purposes  of  a  charity.  The  approval  there- 
lore  of  the  Charity  Commissioners  is  not  necessary  to  render  valid  a  con- 
▼eysnce  by  a  charity  of  real  estate  purchased  out  of  funds  devoted  to  the 
general  purposes  of  the  charity. — The  Corporation  of  the  Sons  of  the 
Clergy  v.  The  Trustees  of  the  Stock  Exchange,  6  Jur.  N.  S.  84.  So 
likewise  the  investment  by  a  charity  of  its  voluntary  contributions  in 
land  or  other  permanent  security  cannot  convert  it  into  an  *'  endowment." 
Tho8  where  land  had,  in  1682,  been  purchased  by  a  charity  and  paid  for 
ont  of  the  general  funds  voluntarily  contributed  to  its  support,  it  was 
held  by  Sir  John  Romilly,  M.R.j  that  it  was  not  an  "  endowment "  within 
the  Charitable  Trusts  Act,  so  as  to  require  the  consent  of  the  Charity 
Commissioners  to  a  sale  of  it.—  The  Governors  of  the  Charity  for  the  Re 
Hefcf  Widows,  etc,  cf  Clergymen  v.  Sutton,  27  Beav.  651. 
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An  Act  to  amend  the  Charitable  Trusts  Act,  1853. 
[14  Av^t,  1855.] 

18  &19  Vict.  cap.  124. 

Whereas  it  is  expedient  to  extend  and  amend  the  Charitable 
Trusts  Act,  1853,  as  hereinafter  provided :  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 


Construction  of  Acts, 

ble  Trusts  Act,  1853, 
t/'  and  this  Act,  shaJ 
togSher™*^  gether  as  one  Act,  and  any  provisions  of  the  principal  Act 


w&^i7Vict.      1.  "The  Charitable  Trusts  Act,  1853,"  hereinafter  called 
this  Act,  to   "  the  principal  Act,"  and  this  Act,  shall  be  construed  to- 


inconsistent  with  this  Act  are  hereby  repealed.* 

Salary  of  Third  Commissions — Additional  Inspectors. 

Provision  as  2.  So  much  of  the  principal  Act  (section  4)  as  provides 
of  one  of  the  that  after  the  thirty-first  day  of  March,  one  thousand  eight 
commiB-  hundred  and  fifty-seven,  an  annual  salary  shall  be  paid  to  one 
repealed,      only  of  the  Commissioners  besides  the  chief  Commissioner, 

is  hereby  repealed. 
Po^er  to«p.      3.  It  shall  be  lawftd  for  Her  Majesty  and  her  successors, 
§onld  in-  "    uudcr  the  royal  sign  manual,  to  appoint  additional  inspectors 
spectors.       (not  exceeding  three  in  number)  for  the  purposes  of  this 
Act  and  "The  Charitable  Trusts  Act,  1853,"  and  such  ad- 
ditional inspectors  shall  hold  office  during  pleasui'e,  and  shall 
be  possessed  of  the  same  powers,  authorities,  and  jurisdiction, 
and  be  entitled  to  the  same  privileges  and  emoluments,  as 

*  "  The  Charitable  Trusts  Act,  1860,"  is  to  be  constraed  together  with 
this  Act  and  "  The  Charitable  Trusts  Act,  1853,"  as  one  Act,  inconsisteDt 
provisions  however  in  the  earlier  Acts  being  repealed. 
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the  inspectors  appointed  under  the  said  former  Act  of  one  is&ivvict. 
thousand  eight  hundred  and  fifty-three.  *"•  ^'^'  ^' 

Authenticatum  of  Jets  of  Boardy  and  entries  and  extracts 
from  their  books. 

,  4.  Every  act  of  the  Board  may  be  sufficiently  authenticated  J^  ^sSi'rd' 
by  the  seal  of  the  Commissioners  and  the  signature  of  their  how  to  be' 
secretary,  or,  in  his  absence,  of  the  chief  clerk.  Sted"** 

5.  All  orders,  certificates^  schemes,  and  other  documents  Entries  in 
issued  under  the  seal  of  the  Board  shall  be  deemed  and  taken  ^^^^^ 
to  be  the  onginaLs,  and  copies  thereof  shall  be  entered  in  the  bo^  of  the 
books  of  the  Board,  and  all  such  entries  may  be  sufficiently  ^^5^^^.*"^ 
certified  by  the  signature  of  the  secretary,  or,  in  his  absence,  thenticated. 
of  the  chief  clerk :  every  order,  certificate,  scheme,  and  otheic 
document  purporting  to  be  sealed  with  the  seal  of  the  Board 

shall  be  received  in  evidence  without  further  proof;  and  any 
writing  purporting  to  be  a  copy  extracted  from  the  said 
books,  and  to  be  certified  as  aforesaid,  shall  be  received  in 
evidence  in  like  manner. 

Inquiries,  Powers  to^make  extended. 

6.  The  Board,  or  any  Commissioner  or  inspector,  such  in-  Suifrom^ 
spector  acting  under  the  authority  of  the  Board,  may  require  missionen 
written  accounts,  and  statements  and  answers  to  inquiries,  toii^ln^' 
relating  to  any  charity,  or  the  property  or  income  thereof,  qu«e  into 
to  be  rendered  or  made  to  them  respectively  by  all  or  any  of  tended?*  ^^' 
the  following  persons  (that  is  to  say) : — 

Trustees  or  persons  acting  or  concerned  in  the  administra- 
tion of  the  charity,  its  property  or  income,  or  in  the 
receipt  or  payment  of  any  monies  thereof; 
Agents  of  any  such  trustees  of  persons ; 
Depositaries  of  any  fimds  or  monies  of  the  charity ; 
Persons  in  the  beneficial  receipt  of  any  funds  thereof,  or 

of  any  income  or  stipend  therefrom  ; 
Persons  having  the  possession  or  control  of  any  documents 
concerning  the  charity,  or  any  property  thereof : 
and  the  Board,  or  the  Commissioner  or  inspector,  may  re- 
quire the  persons  rendering  or  making  any  such  account, 
statement,  or  answer,  to  verify  the  same  by  oath  or  otherwise, 
and  may  administer  such  oath :  Provided  always,  That  no- 
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18  ki9  Vict,  thing  herein  contained  shall  extend  to  give  to  the  said  Board 
0.  124^.  6.  ^j.  ^^g.y  inspectors  any  power  of  requiring  from  any  person 
holding  or  claiming  to  hold  any  property  whatsoever  ad- 
versely to  any  charity,  or  free  or  discharged  from  any  cha- 
ritable trust  or  charge,  any  information,  or  the  production 
of  any  deed  or  document  whatever,  in  relation  to  the  property 
so  held  or  claimed  adversely,  or  any  charitable  trust  or  charge 
alleged  to  affect  the  same. 
Power  to  7.  The  Board,  or  any  Commissioner  or  inspector  acting  as 

JSTand*'"**  aforesaid,  may  require  all  or  any  such  trustees  and  persons 
tend'Lid  be  "^^  aforesaid  to  attend  before  them  respectively  at  such  times 
examined,     and  places  as  may  be  reasonably  appointed,  for  the  purpose 
of  being  examined  in  relation  to  the  charity,  and  to  answer 
such  questions  as  may  be  proposed  to  them,  and  to  produce 
upon  such  examination  any  documents  in  their  custody  or 
power  relating  to  the  charity  or  the  property  thereof,  and 
may  examine  upon  oath  or  otherwise  all  such  persons,  and  all 
persons  voluntarily  attendmg,  and  may  administer  such  oath : 
Provided  always.  That  no  person  shall  be  obliged  to  travel 
in  obedience  to  any  such  requisition  more  than  ten  miles 
from  his  place  of  abode. 
Precepts  oi        8.  All  requisitions  made  under  the  foregoing  authorities 
?he  pwSTd-   ^^^  ^  made  respectively  by  the  order  of  the  Board,  or  by 
inppur-       precept,  under  the  hand  of  the  Commissioner  or  inspector 
TbemX  making  the  same. 

Persons  not       9-  Any  pcrsou  refusing  or  wilfully  neglecting  to  comply 

^Sfr?  msi-  ^^^^  ^^y  ®^^^  requisition,  or  with  any  order  of  the  Board, 

tions'S  jS  made  under  the  provisions  of  this  Act  or  the  principal  Act, 

^uo?a     ^^  destroying  or  withholding  any  document  required  to  be 

contempt  of  produced  or  transmitted  by  him,  shall  be  taken  to  be  guilty 

Chance'^''.'*'  of  a  coutcmpt  of  the  High  Court  of  Chancery,  and  shall  be 

liable  to  be  attached  and  committed  by  such  Court,  on  sum- 

maiy  application  by  the  Commissioners  to  the  same  Court  or 

to  any  judge  thereof,  and  shall  pay  such  costs  attending  such 

contempt  as  the  said  Court  or  judge  shall  direct :  Provided 

always.  That  the  Court  may  at  any  time  discharge,  on  such 

terms  as  it  may  deem  just,  any  person  attached  or  committed 

on  any  such  application,  or  on  any  application  made  under 

section  fourteen  of  the  principal  Act. 


AMENDMENT   ACT^    1855.  465 

ApportioKfnent  of  Charities  on  Division  of  Parishes  where     ©f  m,^«Tw." 
Income  does  not  exceed  £30.  -^ 

10.  Where  any  parish  or  ecclesiastical  district  entitled  to  Power  to 
the  henefii  of  a  charity  has  or  shall  have  been  divided  into  pS£^^ 
separate  parishes  or  ecclesiastical  districts,  and  no  apportion-  J^^'^gio^ 
ment  of  charities  originally  applicable  to  the  parish  or  district  of  pLishM. 
80  divided  shall  have  been  made  by  Parliament  or  other  com- 

petoit  authority,  the  Board,  in  respect  of  all  charities  the 
gross  annual  income  whereof  does  not  for  the  time  being  ex- 
ceed thirty  pounds,  may  apportion  the  benefit  of  the  charity 
between  each  new  parish  or  district,  or  any  portion  thereof 
taken  from  the  parish  or  district  originally  entitled  to  the 
whole  benefit,  and  the  remainder  of  such  last-mentioned 
parish  or  district,  in  such  manner  and  such  proportions  as, 
upon  a  consideration  of  the  purposes  of  the  charity,  the 
population  of  each  parish  or  district,  and  other  circum- 
stsmoes,  they  may  think  fit,  and  may  also  apportion  the  prin- 
cipal endowments  between  such  parishes  or  districts,  if  it  be 
thought  fit,  and  may  appoint  separate  trustees  of  any  part 
of  the  endowments. 

11.  The  certificate  of  the  Board,  that  according  to  their  E^denceaa 
judgment  the  gross  yearly  income  of  any  charity  does  not  come°of*aiiy' 
for  the  time  being  exceed  thirty  pounds,  shall  be  sufficient  °^J^[jr?^ 
evidence  of  the  amount  of  such  annual  income  for  the  pur-  so/. 

pose  of  determining  the  jurisdiction  under  the  foregoing  pro- 
vision. 

Transfers  and  Payments  to  and  by  Official  Trustees. 

12.  Any  Court  or  judge  having  jurisdiction  to  order  the  TheoffieW 
transfer  of  stock  in  the  Public  Funds,  or  stock  or  shares  cSStSie^ 
of  any  public  company,  to  the  Official  Trustees  of  Charitable  J>"«i8  >n*y 
fimds,  shall  have  power  also  to  authorize  such  trustees  to  ed  tT^iT for 
call  for  a  transfer  of  and  to  transfer  such  stock  or  shares,  and  J™^^®"  *** 
may  also  order  the  payment  to  the  same  trustees  of  any  prin-  stock,  &c. 
cipal  monies  of  any  charity,  under  the  same  circumstances  in 

which  the  transfer  of  stock  to  them  may  now  be  ordered. 

Notice  of  Order  for  Apportioning  Charity, 

13.  No  order  for  apportioning  the  benefits  of  any  charifcy  Notices  to 

X  3 
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iBfti9Yiot.  shall  be  made  by  the  Board  until  after  such  public  notices 
c.  184^.  i«.  g|^^  i^^^g  l^^j^  given  of  the  proposal  to  make  the  same  as 
^?o«Sto    ^^®  Board  may  consider  expedient  for  insuring  publicity  in 
SS^^Smot   each  parish  or  district  in  which  the  charity  is  or  ought  to 
SSitS"*"*  be  applied,  or  among  all  persons  interested  therein,  nor  until 
after  the  expiration  of  one  month  from  the  publication  of 
such  notice ;  and  every  such  notice  shall  contain  (so  far  as 
conveniently  may  be)  sufficient  particulars  of  the  proposed 
order  to  show  the  objects  thereof,  and  shall  prescribe  a  time 
within  which  any  objections  thereto  may  be  stated  or  trans- 
mitted to  the  Board. 

Proceedings  of  Board  upon  Objeciiom  or  Suggestions. 

Proceedings  14.  All  objcctions  which  may  be  made  to  any  proposed 
cSp?  of  o™  order  shall  be  considered  by  the  Board,  who  may  susp^id 
iu'^**stion8  ^^®  making  thereof  for  further  inquiry,  or  may  modify  the 
same  as  may  be  found  expedient ;  and  a  copy  of  every  such 
order,  when  made,  shall,  in  the  case  of  any  local  charity, 
be  deposited  for  the  space  of  one  month  in  some  convenient 
place  within  the  parish,  or  one  of  the  parishes,  or  the  district 
in  which  the  charity  is  applicable,  and  also  be  open  to  in- 
spection at  the  office  of  the  Commissioners,  and  such  pub- 
licity shall  be  given  thereto  among  all  persons  interested  in 
the  charity  as  the  Board  shall  consider  expedient ;  or  if  the 
charity  be  not  local,  then  a  copy  of  such  order  shall  be  open 
to  inspection  at  the  office  of  the  Commissioners,  and  public 
notice  thereof  shall  be  given  in  such  manner  as  to  the  Board 
shall  seem  fit,  and  in  cases  where  there  is  a  special  visitor, 
notice  shall  be  given  to  him. 


The  official 
trustee  of 
charity 
lands  con- 
stituted. 


Official  Trustee  of  Charity  Lands. 

15.  The  secretary  for  the  time  being  of  the  Board  shall  be 
a  corporation  sole  by  the  name  of  "  The  Official  Trustee  of 
Charity  Lands,"  for  taking  and  holding  charity  lands,  and 
by  that  name  (instead  of  the  name  of  "  Treasurer  of  Public 
Charities")  shall  have  perpetual  succession ;  and  all  land,  or 
estates  or  interests  in  land,  now  vested  in  the  "  Treasurer  of 
Public  Charities"  by  that  name,  shall  become,  upon  the 
passing  of  this  Act,  and  by  virtue  thereof,  vested  in  like 
manner,  and  upon  the  same  trusts,  in  "  The  Official  Trustee 
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of  Charity  Lands,"  and  all  provisions  of  the  principal  Act  i8&i»vict. 
which  have  reference  to  the  "  Treasurer  of  Public  Charities  '*  ^'  ^"^'  ^** 
shall  operate  as  if  the  name  of  the  '*  Official  Trustee  of  Cha- 
rity Lands  "  had  been  used  therein  instead  of  the  name  of 
"  Treasurer  of  Public  Charities." 

16.  The  acting  trustees  of  every  charity,  or  the  majority  Power  to 
of  them,  provided  that  such  majority  do  not  consist  of  less  teee'to^^t 
than  three  persons,  shall  have  at  kw  and  in  equity  power  ^•<»«- 

to  grant  all  such  leases  or  tenancies  of  land  belonging  there- 
to, and  vested  in  the  official  trustee  of  charity  lands,  as  they 
would  have  power  to  grant  in  the  due  administration  of  the 
charity  if  the  same  land  were  legally  vested  in  themselves ; 
and  all  covenants,  conditions,  and  remedies  contained  in  or 
incident  to  any  lease  or  tenancy  so  granted  shall  be  enforceable 
by  and  against  the  trustees  or  persons  acting  in  the  admini- 
stration of  the  charity  for  the  time  being,  and  their  alienees 
or  assigns,  in  like  manner  as  if  such  lands  had  been  legally 
vested  in  the  trustees  granting  such  lease  or  tenancy  at  the 
time  of  the  execution  thereof,  and  had  legally  remained  in 
or  had  devolved  to  such  trustees  or  administrators  for  the 
time  being,  their  alienees  or  assigns,  subject  to  the  same  lease 
or  tenancy. 

Official  Trustees  of  Charitable  Futida, 

17.  The  Lord  Chancellor  may  from  time  to  time  by  writing  Appoint- 
under  his  hand  appoint  any  persons  to  be,  jointly  with  the  Sffldi^trua- 
secretary  for  the  time  being  of  the  said  Board,  the  official  *tjy'5?% 
trustees  of  charitable  funds,  and  remove  any  such  trustees,  regulated. 
and  every  such  appointment  or  removal  shall  be  published 

in  the  'London  Gazette.' 

18.  The  present  official  trustees  of  charitable  funds,  and  ^^^tJ^rve 
their  successors,  to  be  so  appointed,  shall  have  perpetual  perpetual 
succession  by  the  name  of  "  The  Official  Trustees  of  Chari-  i^d^may^how 
table  Funds,*'  and  may  hold  by  that  name  stock  in  the  pub-  ftuidsin  that 
lie  funds,  and  stock  and  shares  of  any  public  company,  secu-  °*™*" 
rities,  and  monies,  which  shaD  respectively  devolve  to  their 
successors,  the  official  trustees  of  charitable  funds  for  the 

time  being,  without  transfer  or  assignment. 

19.  Ail  stock  in  the  public  funds  vested  in  the  joint  names  Funds  to 
of  Henry  Morgan  Vane,  Thomas  Hare,  and  Walker  Skirrow,  oSdai  tr^s- 
Esquires,  the  present  official  trustees  of  charitable  funds,  I^^^^Jj^f** 
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18  &  19  Vict,  shall  upon  the  passing  of  this  Act  be  transferred  by  the 
c.  1-*^- 1«-  governor  and  company  of  the  Bank  of  England  from  their 
names  to  the  account  of  the  official  trustees  of  charitable 
fimds. 
The  official        20.  The  Official  Trustees  of  Charitable  Funds  shall,  for  the 
keepifaiik.    P^^^poses  of  their  trust,  keep  a  banking  account  in  their 
ing  account,  official  name  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England,  and  the  secretary  of  the  Board  shall 
keep  separate  accounts  of  the  monies  held  upon  such  ac- 
count, and  belonging  to  each  separate  charity. 
Mode  of  21.  All  orders  for  payment  of  any  money  held  upon  such 

?he  bwiSi  banking  account  shall  be  signed  by  one  at  least  of  the  Official 
account.  Trustccs  of  Charitable  Funds,  not  being  the  secretary  of  the 
Board,  and  also  by  the  secretary,  and  shall  be  countersigned 
by  one  of  the  commissioners,  or  shall  be  otherwise  signed  or 
authenticated  in  such  manner  as  the  Lord  Cliancellor  shall 
from  time  to  time  by  order  under  his  hand  direct ;  and  such 
orders  shall  be  a  sufficient  authority  to  the  bank  paying  the 
same  for  all  such  payments. 
Trustees  22.  Any  trustee  or  other  person  may,  on  obtaining  an 

SoJk  to^^"  order  of  the  Board  for  the  purpose,  transfer  any  stock  or  pay 
official         any  money  to  the  official  trustees  of  charitable  funds  in  trust 

trustees.         e   *'  iT     'j. 

for  any  chanty. 
As  to  dis.  23.  All  principal  monies  belonging  to  any  charity  directed 

c^ai  mmSes  ^  ^®  P^^^  ^  ^^  official  trustccs  of  charitable  funds  shall  be 
paid  to  them,  paid  to  their  account  at  the  Bank,  and,  subject  to  any  order 
of  the  Court  or  Judge  or  of  the  Board  by  which  respectively 
the  payment  shall  have  been  authorized,  shall  be  forthwith 
invested  in  the  public  funds  in  the  names  of  the  Official  Trus- 
tees of  Charitable  Funds,  for  the  benefit  of  the  charity  to 
which  they  shall  belong. 
An  dividends      24.  The  dividends  arising  from  all  stock  in  the  public 
dSe  tottll^'*  funds  standing  in  the  name  of  the  Official  Trustees  of  Cha- 
official  trus-  ri.tablc  Funds  shall  from  time  to  time  be  received  by  the  Gro- 
riteWe  funds  vcmor  and  Company  of  the  Bank  of  England,  under  the  au- 
to thefr*^**  thority  of  this  Act,  for  the  credit  of  the  said  Official  Trustees, 
banking        aiul  shaU  be  placed  to  their  banking  account  accordingly ; 
account.       ^^^  ^  dividcuds  and  interest  arising  from  any  other  stock, 
shares,  or  securities  standing  in  the  name  of  or  held  by  the 
Official  Trustees  of  Charitable  Fmids  shall  be  paid  only  to  the 
Governor  and  Company  of  the  Bank  of  England  for  the  ac- 
count of  the  same  trustees ;  and  the  said  trustees  shall  from 
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time  to  time  execute  to  the  said  Govemor  and  Company  all  i8&  iQViot. 
such  powers  as  shall  be  foimd  necessary  for  enabling  them  **'  ^^  *•  ^* 
to  receive  and  give  effectual  discharges  for  the  last-mentioned 
dividends  and  interest. 

25.  No  transfer  of  any  stock,  shares,  or  securities  shall  be  For  the  re- 
made  to  the  Official  Trustees  of  Charitable  Funds,  nor  shall  ^^^""^ 
any  money,  other  than  the  dividends  or  interest  of  any  such  »n^  p»y- 
stock,  shioes,  or  securities  as  aforesaid,  be  paid  to  their  ac-  b/theoffldai 
oonnl^  except  in  pursuance  of  an  order  of  the  Court  of  Chan-  *">»*««»• 
cciy,  or  of  some  Judge  thereof,  or  of  a  District  Court  of 
Bankruptcy  or  County  Court,  or  of  the  Board;   and  no 
transfer  of  any  such  stock,  shares,  or  securities  shall  be 

made  by  the  official  trustees,  except  under  the  order  of  such 
Court  or  Judge,  or  under  the  order  of  the  Board  signed  by 
two  commissioners,  or  authenticated  in  such  manner  as  the 
Lord  Chancellor  from  time  to  time  by  any  order  under  his 
hand  direct ;  and  no  transfer  to  or  by  the  official  trustees 
shall  be  permitted  by  the  Govemor  and  Company  of  the 
Bank  of  England  or  any  other  Company  contrary  to  this  pro- 
vision. 

26.  Copies  of  all  orders  made  by  any  Court  or  Judge  for  copies  of 
any  transfer,  deposit,  or  payment  of  stock,  shares,  securities,  ^"n-the 
or  monies  to  or  by  the  Official  Trustees  of  Charitable  Funds  account  of 
shall  be  forthwith  transmitted  to  the  Board  by  the  parties  ^^^t 
obtaininfiT  such  orders.  ^e  sent  to 

27.  Every  order  made  under  the  principal  Act  or  this  Act  -  ,      .' 

•'.,...,.  -    *^  *      ,  1  ..       -  Indemnity  to 

requirmg  or  authonzmg  the  transfer,  payment,  or  deposit  ot  the  Bank 
any  stock,  shares,  securities,  or  monies  to  or  with  the  tms-  *"**  o'^®"- 
tees  of  any  charity  or  the  official  trustees  of  charitable  funds, 
or  conferring  a  right  to  call  for  or  to  make  such  transfer, 
shall  be  a  complete  indemnity  to  the  Govemor  and  Com- 
pany of  the  Bank  of  England  and  all  companies  and  persons 
for  any  act  done  pursuant  to  such  order ;  and  the  said  Go- 
vemor and  Company  and  other  companies  and  persons  shall 
be  required  to  give  effect  or  to  conform  to  every  such  order, 
and  it  shall  not  be  necessary  for  them  to  inquire  conceming 
the  propriety  of  such  order,  or  the  jurisdiction  of  the  Court 
or  Judge  or  the  Board  to  make  the  same. 

28.  All  dividends  arising  from  any  stock  in  the  public  Dividends 
funds,  standing  in  the  name  of  the  Official  Tmstees  of  Chari-  the"f£Sd«^n 
table  funds,  and  which  shall  be  certified  by  the  Board  to  the  name  of  " 
Gbvemor  and  Company  of  the  Bank  of  England  to  be  exempt  trast^  to 
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i»Ai9Tiot.  from  the  Property  or  Income  Tax,  shall  be  paid  or  carried 
*'  ^^-iJ^  ^'  to  the  banking  account  of  the  Official  Trustees  without  any 
be  oarried  to  deduction  of  such  tax ;  and  all  dividends  arising  fix>m  any 
free  from      stock  in  the  public  funds  standing  in  any  other  names  or 
Income  Tax.  name,  and  which  the  Board  shall  certify  to  the  Grovemor  and 
Company  of  the  Bank  of  England  to  be  subject  only  to  cha- 
ritable trusts,  and  to  be  exempt  from  such  tax,  shall  be  paid 
without  any  deduction  thereof. 

Sales,  Mortgages,  or  Charges  by  Trustees  of  Charities, 
Restrictions  regarding, 

Rertriotions  ^9.  It  shall  uot  be  lawM  for  the  trustees  or  persons  act- 
and^^^  ing  in  the  administration  of  any  charity  to  make  or  grant, 
of  charity  Otherwise  than  with  the  express  authority  of  Parliament, 
'"'***^  under  any  Act  already  passed  or  which  may  hereafter  be 
passed,  or  of  a  Court  or  Judge  of  competent  jurisdiction,  or 
according  to  a  scheme  legally  established,  or  with  the  ap- 
proval of  the  Board,  any  sale,  mortgage,  or  charge  of  the 
charity  estate,  or  any  lease  thereof  in  reversion  after  more 
than  thi-ee  years  of  any  existing  term,  or  for  any  term  of 
life,  or  in  consideration  wholly  or  in  part  of  any  fine,  or  for 
any  term  of  years  exceeding  twenty-one  years. 

Provision  for  paying  off  Mortgages. 

Sinking  fund      30.  So  much  of  scction  twcuty-oue  of  the  principal  Act 

Tided  for"     *^  requii'cs  a  compulsory  provision  to  be  inserted  in  every 

paying  off     mortgage  for  the  payment  of  the  principal  money  borrowed 

iTiieu^of*     ^y  annual  instalments,  and  for  the  redemption  and  recon- 

provisionin  veyancc  of  the  mortgaged  estates  within  the  period  of  not 

d^X***      more  than  thirty  years,  is  hereby  repealed ;  but  the  Board 

authorizing  any  mortgage  to  be  made  of  any  charity  estate 

shall  make  such  provisions,  by  the  same  or  any  other  order, 

as  to  them  may  seem  necessary,  for  directing  the  trustees  or 

persons  administering  the  charity  to  discharge  the  principal 

debt  or  any  part  thereof  by  such  yearly  or  other  instalments ^"j 

within  thirty  years  from  the  date  of  the  security  asTo  the    I 

said  Board  may  seem  fit,  or  to  form  an  accumulation  or    ' 

sinking  fund  out  of  the  income  of  the  charity  for  discharging 

the  principal  debt  or  any  portion  thereof  within  the  same 

period,  and  shall  give  directions  as  to  the  investment  and 
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aoeamolation  of  such  fand,  and  the  trustees  for  the  time  iSAisviet. 
being,  or  persons  administering  the  charity,  shall  carry  such  *'  ^^tll'  ^' 
order  into  eflfect. 

Powers  of  Board. 

31.  The  twenty-third  section  of  the  principal  Act  shall  Ext«Dsion  of 
extend  to  authorize  a  compromise  or  adjustment  of  any  claim,  |SIS  u  to 
demand^  or  cause  of  suit  against  any  charity,  or  the  trustees  ^°gr^|^*" 
or  administrators  thereof,  and  the  order  of  the  Board  in  ^  ^ 
reUtion  thereto  shall  have  the  like  effect  as  in  the  case  of 

any  compromise  or  adjustment  for  which  provision  is  made 
by  the  said  section. 

32.  The  Board  may  authorize  the  application  of  any  funds  Bourdmaj 
belongiiig  to  any  charity  in  payments  for  equality  of  exchange  JJ^Stfor 
or  partition,  or  in  payment  of  any  expenses  incident  thereto,  equauty  of 
or  may  authorize  the  trustees  to  raise  any  money  for  such  pStiS)?^' 
purposes  by  mortgage  of  any  land  acquired  on  such  exchange 

or  partition,  or  belonging  to  the  charity. 

33.  Where  there  shall  be  imcertainty  as  to  the  specific  power  to  aa- 
part  of  any  lands  out  of  which  any  rent,  annuity,  or  other  ^^^^J 
periodical  payment,  not  exceeding  the  yearly  sum  of   ten  rents  to 
pounds,  charged  upon  some  part  of  the  same  lands,  for  the  SxM^g"^* 
benefit  of  a  charity,  shall  be  payable,  it  shall  be  lawful  for  the  ^^o- 
Board,  upon  the  application  of  the  trustees  or  persons  acting 

in  the  administration  of  the  charity,  and  with  the  consent 
of  the  persons  interested  according  to  the  aforesaid  defini- 
tion of  "persons  interested"  in  the  same  lands,  to  deter- 
mine by  their  order  the  land  charged  with  such  rent,  annuity, 
or  other  periodical  payment,  which  shall  thenceforth  stand 
charged  with  such  rent,  annuity,  or  periodical  payment  ac- 
cordingly, to  the  exoneration  of  the  residue  of  such  lands 
therefrom. 

34.  The  expenses  incident  to  the  application  for  and  pro-  Expenses  of 
curing  of  any  such  order  of  exchange  or  partition,  or  order  ^^p^! 
determining  the  land  charged  with  any  rent,  annuity,  or  tions,  and 
periodical  payment,  shall  be  paid  by  the  trustees  or  adminis-  fp^ij]^^* 
trators  of  the  charity,  or  by  the  other  parties  to  such  trans-  of  charges, 
actions,  or  by  both,  as  the  Board  may  direct. 

35.  Any  incorporated  charity,  or  the  trustees  of  any  cha-  inoorpo. 
rity,  whether  incorporated  or  not,  may,  with  the  consent  of  Si^^J*"* 
the  Board,  invest  money  arising  from  any  sale  of  land  be-  trustees  for 
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18  &  i»  Vict,  longing  to  the  charity,  or  received  by  way  of  equality  of  ex- 
0. 124^.  86.  ci^jmgg  Qj.  partition,  in  the  purchase  of  land,  and  may  hold 
eiiaritiefl  such  land,  or  any  land  acquired  by  way  of  exchange  or  par- 
S^esMn  tition,  for  the  benefit  of  such  charity,  without  any  license  in 
^*»*-  Mortmain. 

Order  of  36.  All  Orders  of  the  Board  for  the  investment  of  money 

SvStoOTtB  coming  to  any  charity  or  the  trustees  thereof  on  any  sale,  ei- 
to  bo  wried  change,  or  partition  shall  be  carried  into  effect  by  the  trustees 
imd  cost  to    or  pcrsous  administering  the  charity  ;  and  all  monies  which 
b6  raised,     the  Board  shall  order  to  be  provided  out  of  any  income  or 
property  of  a  charity  for  the  payment  of  the  costs  of  any 
such  transaction  shall  be  provided  or  raised  by  the  trustees 
or  administrators  of  the  charity,  and  applied  accordingly. 
Board  may        37.  It  shall  be  lawful  for  the  Board  to  authorize  or  order 
d^^tJiitoes  ^^^  ^^^^^  ^^^  Official  Trustee  of  Charity  Lands  and  the  Official 
to  convey      Trustces  of  Charitable  Funds  respectively  to  convey  lands,  and 
*  **•     to  assign,  transfer,  and  pay  over  stocks,  funds,  monies,  and 
securities,  as  the  Board  shall  think  expedient. 
LeiuMM,  &c.        38.  All  leases,  sales,  exchanges,  partitions,  and  transactions 
M»t^t^^*    authorized  by  the  Board  under  the  pi-incipal  Act  or  this  Act 
standing  dis-  shall  be  Valid  and  effectual,  notwithstanding  the  Act  of  the 
'^   ^  '  thirteenth  year  of  the  reign  of  Queen  Elizabeth,  chapter  ten, 
the  Acts  of  the  fourteenth  year  of  the  same  Queen,  chapters 
eleven  and  fourteen,  the  Acts  of  the  eighteenth  year  of  the 
same  Queen,  chapters  six  and  eleven,  the  Act  of  the  thirty- 
ninth  year  of  the  same  Queen,  chapter  five,  and  the  Act  of 
the  twenty-first  year  of  the  reign  of  King  James  the  First, 
chapter  one,  or  any  disabling  Act  applicable  to  the  charity 
the  estates  whereof  shall  be  the  subject  of  any  such  trans- 
action. 
Board  may        89.  It  shall  be  lawful  for  the  Board  to  prepare,  and  under 
sSamea  for  ^^^^^^  ^^^^  ^^  approve  of,  any  scheme  for  the  letting  of  the 
letting         property  or  any  part  of  the  property  of  any  charity ;  and  all 
pr^wty.*     leases  granted  by  any  trustees  or  persons  acting  in  the  ma- 
nagement of  any  charity,  pursuant  to  or  in  conformity  with 
such  scheme,  shall  be  valid. 
Power  to  40.  The  Board  may  order  the  bill  of  costs  or  charges 

of  TOsts^     claimed  by  any  attorney  or  solicitor  on  account  of  business 
charity         conducted  or  transacted  by  him  on  behalf  of  any  charity  or 
tSSion.*^    the  trustees  thereof  to  be  examined  and  taxed  by  the  taxing 
masters  of  the  Court  of  Chancery,  or  by  the  proper  taxing 
officers  of  any  of  the  superior  Courts  at  Westminster,  who 
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shall  proceed  to  examine  and  tax  the  same  bill  accordingly;  18 Al9Viot. 
and  if  the  same  shall  be  reduced  upon  such  taxation  by  the  ^'  _jl*  ' 
amount  of  one-sixth  part  or  more  of  the  amount  thereof,  the 
costs  of  the  taxation  shall  be  paid  by  such  attorney  or  solicitor, 
but  otherwise  out  of  the  funds  of  the  charity  by  the  trus- 
tees thereof ;  and  the  Board  may,  after  being  satisfied  as  to 
any  bill  that  it  contains  exorbitant  charges,  order  any  such 
bill  to  be  so  taxed,  notwithstanding  that  the  same  may  have 
been  paid  by  the  trustees  of  the  charity  at  any  period  not 
more  than  six  calendar  months  previously  to  such  order; 
and  any  amount  taxed  off  any  such  paid  bfll  shall  be  a  debt 
due  from  the  attorney  or  solicitor  to  the  trustees  of  the  cha- 
rity, and  shall  be  forthwith  paid  by  him  to  such  tmstees  ac- 
cordingly. 

Purchases  of  Land  for  certain  Purposes  by  Trustees  without 
License  in  Mortmain, 

41.  Section  twenty-seven  of  "  The  Charitable  Trusts  Act,  ^^^^^^^ 
1858,"  shall  be  construed  and  operate  as  if  the  words  "  and  le  &  17  Vict, 
the  trustees  of  the  charity  shall  be  legally  authorized  to  pur-  ®*  ^^^" 
chase  and  hold  such  land"   had  been  omitted  therefrom; 

and  incorporated  trustees  of  any  charity  shall  be  competent 
to  purchase  and  hold  lands  for  the  purposes  mentioned  in  the 
same  section  without  license  in  mortmain. 

Enrolment  of  Documents  relating  to  Charities, 

42.  Any  deed,  will,  or  document  relating  to  any  charity  J®*^^  »nd 
may  be  enrolled  by  the  Board  in  books  to  be  provided  and  relating  to 
kept  by  them  for  that  purpose  at  their  office,  and  a  copy  of  any  ^USTSbot- 
such  deed,  will,  or  docimient  made  from  such  books,  and  cer-  roiled  at  the 
tified  under  the  hand  of  the  secretary  or  one  of  the  Com-  S^°^to  b© 
missioners,  shall  be  received  as  evidence  of  the  contents  of  evidence, 
the  some  deed,  will,  or  document. 

The  Office  of  the  Board, 

43.  The  fifty-fifth  and  fifty-ninth  sections  of  the  principal  gjJ^^J;^^^ 
Act  shall  be  construed  and  operate  as  if  the  words  "  the  m  ud  69  of* 
office  of  the  Board"  had  been  inserted  therein  in  the  place  J^^r^^^**^' 
of  the  words  "  the  office  in  London  of  the  Registrar  of  County 

Courts  Judgments." 
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l^i^I^  AccaunU  by  IVustees  of  Gkarities. 

rfSS^Srof  ^*'  ^^^^  sixty-one  of  "  The  Charitable  Trusts  Act, 
16  k  iTYiot.  1853,"  except  so  much  thereof  as  enacts  that  the  trustees  or 
other  pro?  pcFsons  acting  in  the  administration  of  eveiy  charity  shall, 
Tiflion  nude  in  books  to  be  kept  by  them  for  that  purpose,  regularly  exkter 
nuai  retaTM  ®^  csusc  to  be  entered  fiill  and  true  accounts  of  all  monies 
^«»oj^  received  and  paid  respectively  on  account  of  such  charity, 
^o^tiM.  slisU  be  repealed  as  to  all  accounts  which  such  trustees  or 
administrators  shall  not  have  been  bound  to  render  before 
the  passing  of  this  Act ;  and  the  trustees  or  administrators 
of  every  charity  shall,  on  or  before  the  twenty-fifth  day  of 
March,  one  thousand  eight  hundred  and  fifty-six,  prepare  and 
make  out  and  transmit  to  the  Board  an  account  of  the  en- 
dowments then  belonging  to  the  charity,  showing  in  the  case 
of  realty  not  in  hand  the  manner  in  which  the  same  is  let  or 
occupied,  and  in  the  case  of  personalty  the  existing  invest- 
ment or  employment  thereof,  and  in  what  names  such  invest- 
ments are  made ;  and  such  trustees  or  administrators  shall 
also  on  or  before  the  twenty-fifth  day  of  March  next  aftra- 
the  acquisition  of  any  endowment  not  included  in  the  fore- 
going account  prepare  and  make  out,  in  like  manner,  and 
transmit  to  the  Board,  a  similar  account  of  such  last-men- 
tioned endowment,  and  in  case  of  any  alienation,  or  chaise, 
or  transfer  of  any  real  or  personal  estate  of  the  charity,  shall 
on  or  before  the  twenty-fifth  day  of  Maich  then  next  follow- 
ing transmit  to  the  Board  an  account  of  such  alienation, 
charge,  or  transfer,  and  such  trustees  or  administrators  shall 
also,  on  or  before  the  twenty-fifth  day  of  March  in  every 
year,  or  such  other  day  as  may  be  fixed  by  the  Board,  or  as 
may  have  been  already  fixed  for  rendering  the  accounts  thereof 
required  by  the  principal  Act,  prepare  and  make  out  the  fol- 
lowing accounts  in  relation  thereto  (that  is  to  say) : 

(1.)  An  account  of  the  gross  income  arising  from  the  en- 
dowment, or  which  ought  to  have  arisen  therefrom  during 
the  yeai  ending  on  the  thirty-first  day  of  December 
then  last,  or  on  such  other  day  as  may  have  been  ap- 
pointed for  this  purpose  by  the  Board ; 
(2.)  An  account  of  all  balances  in  hand  at  the  commence- 
ment of  the  year,  and  of  all  monies  received  during  the 
same  year  on  account  of  the  charity ; 
(3.)  An  account  for  the  same  period  of  all  payments; 
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(4.)  An  aoconnt  of  all  monies  owing  to  or  from  the  cha-  is  ft  i»  viot. 
rity,  80  far  as  conveniently  may  be ;  °'  ^^^'  **" 

which  accounts  shall  be  certified  under  the  hand  of  one  or 
more  of  the  said  trustees  or  administrators,  and  shall  be 
audited  by  the  auditor  of  the  charity,  if  any ;  and  the  said 
trustees  or  administrators  shall,  within  fourteen  days  after 
the  day  appointed  for  making  out  such  accounts,  deliver  or 
transmit  a  copy  thereof  to  the  Commissioners  at  their  office 
in  London,  and  in  the  case  of  parochial  charities  shall  de- 
liver another  copy  thereof  to  the  churchwarden  or  church- 
wardens of  the  parish  or  parishes  with  which  the  objects 
of  such  charities  are  identified,  who  shall  present  the  same  at 
the  next  general  meeting  of  the  vestry  of  such  parishes,  and 
insert  a  copy  thereof  in  the  minutes  of  the  vestry  book ;  and 
every  such  copy  shall  be  open  to  the  inspection  of  all  per- 
sons at  aU  seasonable  hoiirs,  subject  to  such  regulations  as 
to  the  said  Board  may  seem  fit ;  and  any  person  may  require 
a  copy  of  every  such  account,  or  of  any  part  thereof,  on  pay- 
ing therefor  after  the  rate  of  twopence  for  every  seventy- 
two  words  or  figures. 

45.  The  Board  may  from  time  to  time  make  such  orders^  Board  maj 

^  Charity  Commission. 
"  The  Charity  Commissionen  for  England  and  Wales,  considering  that 
the  churchwardens  of  manj  parishes  are  ex  officio  trustees  of  charities 
therein,  and  that  it  has  been  customary  to  make  up  yearly  accounts  of 
many  such  charities  as  between  the  retiring  churchwardens  and  their  suc- 
cessors, or,  otherwise,  to  the  feast  of  Easter,  or  to  some  other  early  period 
in  each  year,  and  that  the  making  up  of  yearly  accounts  of  the  same  cha- 
rities to  any  different  periods  may  be  attended  with  unnecessary  inconve- 
nience to  the  trustees  and  expense  to  the  charities :  DO  ORDER,  That 
it  shall  be  lawful  for  the  trustees  of  any  parochial  charity  of  which  the 
churchwardens  are  ex  officio  trustees,  whether  solely  or  jointly  with  other 
persons,  in  lien  of  making  up  on  or  before  the  25th  day  of  March  in 
erery  year  the  accounts  required  by  the  44th  section  of '  The  Charitable 
Trusts  Amendment  Act,  1855,'  of  the  income  and  receipts  and  expendi- 
ture thereof  for  the  year  ending  on  the  preceding  Slst  day  of  December, 
to  make  up  such  accounts  on  or  before  the  Slst  day  of  May  in  every  year 
for  the  year  ending  on  any  earlier  day  of  the  same  year  at  which  the 
offices  of  the  said  churchwardens  shall  have  determined,  or  to  which  it 
has  been  customary  in  the  same  parish  to  make  up  the  yearly  accounts  of 
the  same  charities ;  so,  nevertheless,  that  every  such  account  shall  be  cer- 
tified in  the  manner  directed  by  the  said  Act,  and  shall  be  audited  in  the 
cases  and  in  the  manner  thereby  prescribed,  and  that  a  copy  of  every  such 
account  shall  be  presented  at  the  next  general  meeting  of  the  vestry  of 
the  parish  to  be  held  after  the  same  31st  day  of  May,  and  be  insertea  in 
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18  k  i9TuiU  AS  they  may  think  fit  in  relation  to  the  delivery  or  transmis* 
c.  iu,%,46,  gJQjj  Qf  ^]jg  g^j  accounts,  and  the  forms  of  such  accounts,' 
make  ordera  and  such  orders  shall  be  executed  by  all  trustees  and  persons 
•ndpubUciJ  ^^  whom  the  accounts  to  which  they  may  relate  are  re- 
tioQ  of  ao-     quired. 

oonntsby         *■ 
tnuteee,  aod 

fom  ttSre.  Application  of  Uth  sect.  0/ 16  ^  17  Fici.  c.  137. 

of. 

.Amplication       46.  The  sixty-fourth  section  of  the  principal  Act  shall 
leJTiTVirt^  apply  as  well  to  members  of  any  charity  within  the  operation 
0. 137.       '  of  that  Act  as  to  members  of  any  charity  exempted  from  the 
operation  thereof. 

Roman  Catholic  Charities. 


Aotsnotto        47.  Neither  this  Act  nor  the  principal  Act  shall,  until  the 
^^aLdtio  fir^day  of  September,  one  thousand  eight  hundred  and  fifly- 
oharities  an-  six,  extend  or  be  in  any  manner  applied  to  charities  or  insti- 
1866.  ^ '     tutions  the  funds  or  income  of  which  are  applicable  exclu- 
sively for  the  benefit  of  persons  of  the  Eoman  Catholic  per- 
suasion, and  which  are  under  the  superintendence  and  control 
of  persons  of  that  persuasion,  nor  shall  anything  in  this  Act 
extend  to  any  of  the  cases  which  by  the  sixty-second  section 
of  the  principal  Act  are  excepted  from  the  operation  thereof. 
As  to  the  48.  In  the  construction  of  the  principal  Act  and  this  Act 

term  "  Cha-  ^^le  word  "  Charity  "  shall  include  eveiy  institution  in  Eng- 
land or  Wales  endowed  for  charitable  purposes,  but  shidl 
not  include  any  charity  or  institution  expressly  exempted 
from  the  operation  of  the  Act  of  1853,  and  words  applying 
to  any  person  or  individual  shall  apply  also  to  a  corporation, 
whether  sole  or  aggregate. 

the  minutes  of  the  vestry  book,  and  that  another  copy  thereof  be  trans- 
mitted to  the  said  Commissioners  at  their  office  within  fourteen  days  next 
after  the  same  Slst  day  of  May  :  Provided,  that  it  shall  be  lawful  for 
this  Board  to  revoke  or  from  time  to  time  to  vary  this  order  as  to  all  or 
any  of  the  charities  affected  thereby,  as  they  may  think  expedient. 
"Dated  this  18th  day  of  March,  1856. 

**  By  order  of  the  Board, 

"Henry  M.  Vank, 

"Secretary." 
^  Very  numerous  forms  are  issued  from  the  office  of  the  Commissioners 
for  the  guidance  and  assistance  of  trustees  in  preparing  their  accounts, 
and  such  forms  arc  also  purchased  with  great  facility  and  at  a  trifling 
cost  to  the  charities  from  stationers  by  whom  they  are  sold. 

L.  tdJUiiLft  yioiiuu  tenu-'fc  tim^,  kit  mjJjJiJilju 
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Eton  and  Winchester.  J®  fglfsT^: 

49.  Nothing  in  this  Act  or  in  the  principal  Act  contained  Act  not  to 
shall  extend  to  the  colleges  of  Eton  and  Winchester,  or  Ston  or*** 
either  of  them.  WincheBt«r. 

Title  qf  Act. 

50.  This  Act  may  be  cited  as  "  The  Charitable  Trusts  Short  title. 
Amendment  Act,  1855." 
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An  Act  to  amend  the  Law  relating  to  the  Administration  of 
Mdotoed  Charities. 

[2Sth  August,  I860.] 

23  &  24  Vict.  cap.  136. 

Whereas  it  is  expedient  to  provide  increased  and  inex- 
pensive Facilities  for  the  Administration  of  Endowed  Charities; 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  snd 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  Authority  of  the  same,  as  follows : — 

Construction  of  Acts. 

TheChari.  1.  "The  Charitable  Trusts  Act,  1853,"  and  "The  Cha- 
Artsto™*"  citable  Trusts  Amendment  Act,  1855,"  and  this  Act,  shall 
coDitpued  be  construed  together  as  one  Act,  and  any  provisions  of  the 
I^^**"  said  former  Acts  inconsistent  with  this  Act  are  hereby  re- 
pealed. 

Administrative  Powers  given  to  Board. 

Certain  ad-        2.  The  Board  of  Charity  Conmiissioners  for  England  and 
i^ere  to  be  ^^les,  subject  to  the  restrictions  and  rights  of  appeal  herein- 
exepcisabie    after  provided,  shall  have  power  from  time  to  time,  upon  the 
ntyoommiB-  application  of  any  person  or  persons  who,  under  the  forty- 
■ioners.        third  scction  of  "The  Charitable  Trusts  Act,  1853,"  might 
be  authorized  to  apply  to  any  judge  or  court  for  the  like  pur- 
poses, tojnake  such  effectual  orders  as  may  now  be  made  by 
any  juSge  of  the  Court  of  Chancery  sitting  at  Chambers,  or 
by  any  County  Court  or  District  Court  of  Bankruptcy,  for 
the  appointment  or  removal  of  trustees  of  any  charity,  or  for 
the  removal  of  any  school-master  or  mistress  or  other  officer 
thereof,  or  for  or  relating  to  the  assurance,  transfer,  payment, 
or  vesting  of  any  real  or  personal  estate  belonging  thereto,  or 
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entitling  the  Official  Trustees  of  Charitable  Fnnds,  or  any  ssftMVict. 
other  trustees,  to  call  for  a  transfer  of  and  to  transfer  any  **'  ^!Lf '  ^' 
stock  belonging  to  such  estate,  or  for  the  establishment  of  any 
acbeme  for  the  administration  of  any  such  chanty. 

3.  The  said  Board,  previously  to  making  any  order  under  Board  to 
the  jurisdiction  vested  in  them  by  this  Act,  shall  notify  to  the  t^^of 
trustees  or  administrators  (if  any)  of  the  charity  to  be  affected  ?^"^  ^^f 
thereby  their  intention  of  exercising  such  jurisdiction,  by  notice  Sereiiinf* 
ill  writing,  to  be  delivered  to  them  or  sent  to  them  by  the  post  Ja«^»otw>n- 
at  their  last  known  place  of  abode  in  Great  Britain  or  Ireland. 

4.  The  said  Board  shall  not  make  any  order,  under  the  The  pow«n 
jurisdiction  vested  in  them  by  tins  Act,  with  respect  to  any  JLibie^Jr 
charity  of  which  the  gross  annual  income,  exclusively  of  the  °o  °£?*j**? 
yearly  value  of  any  buildings  or  land  used  wholly  for  the  pur-  ^rZu  Loom^ 
poses  thereof,  and  not  yielding  any  pecuniary  income,  shaU  ^^^JJjJt 
amount  to  fifty  pounds  or  upwards,  except  upon  the  applica-  aopiioation 
tion  of  the  trustees  or  persons  acting  in  the  administration  of  °*  *'"*««■• 
the  charity,  or  a  majority  of  them,  to  be  made  to  the  said 

Board  in  writing  under  their  hands  if  they  shall  be  unincor- 
porated, or  under  their  common  seal  if  they  shall  be  incor- 
porated, and  the  Board  shall  not  make  any  order  removing 
any  trustee  on  the  ground  only  of  his  religious  belief. 

5.  The  said  Board  also  shall  not  exercise  the  jurisdiction  The  Board 
hereby  vested  in  them  in  any  case  which,  by  reason  of  its  ^^^* 
contentious  character,  or  of  any  special  questions  of  law  or  of  jnriadiction 
fact  which  it  may  involve,  or  for  other  reasons,  they  may  con-  SJSi^Jj"" 
sider  more  fit  to  be  adjudicated  on  by  any  of  the  judicial 

courts. 

6.  No  order  appointing  or  removing  a  trustee,  or  establish-  Notices  to  be 
ing  a  scheme  for  the  administration  of  any  charity,  shall  be  Sl^n^ 
made  by  the  said  Board  before  the  expiration  of  one  calendar  orfew,  and 
month  after  public  notice  of  the  proposal  to  make  such  order  B^gesSooa' 
shall  have  been  given,  as  they  may  consider  most  expedient  ^U^ 
and  effectual  for  ensuring  the  publicity  thereof,  in  each  parish 

or  district  in  which  the  charity,  if  of  a  local  character,  shall 
be  applicable,  or  among  all  persons  interested  therein ;  and 
no  order  removing  a  trustee  or  school-master  or  mistress  or 
other  officer  of  a  charity  who  shall  have  any  known  place  of 
residence  in  Great  Britain  or  Ireland,  and  who  shall  not  be 
consenting  to  be  dischai^ed,  shall  be  made  before  the  ex- 
piration of  one  calendar  month  after  notice  of  the  proposal  to 
make  such  order  shall  have  also  been  delivered  to  him  or  her, 
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or  sent  by  the  post  or  otheririse  to  such  his  or  her  place  of 
residence,  and  until  after  sufficient  hearing  of  the  matter 
before  the  said  Board,  or  some  member  thereof,  or  one  of  their 
inspectors;  and  every  notice  hereby  required  shall  contain 
(so  far  as  conveniently  may  be)  sufficient  particulars  of  the 
objects  of  the  proposed  order,  and  shall  prescribe  a  reasonable 
time  within  which  any  objections  thereto  or  suggestions  there- 
on may  be  made  or  transmitted  to  the  Board ;  and  the  said 
Board  shall  receive  and  consider  all  such  objections  and  sug- 
gestions, and  may  withhold,  suspend,  or  modify  their  pro- 
posed order,  as  they  shall  thereupon,  or  in  the  result  of  further 
inquiry,  or  otherwise,  think  expedient. 

7.  A  copy  of  every  such  order  when  made  shall,  in  the 
case  of  any  local  charity,  be  deposited  for  the  space  of  one 
calendar  month  in  some  convenient  place  within  the  parish 
or  one  of  the  parishes  or  in  the  district  in  which  the  cnarity 
shall  be  applicable,  and  shall  be  open  to  public  inspection 
there  at  all  reasonable  hours  dui'ing  the  same  period ;  and  a 
copy  also  of  every  such  order  relating  to  any  charity,  whether 
local  or  general,  shall  be  kept  open  to  public  inspection  at 
all  reasonable  hours,  at  the  office  of  the  commissioners,  during 
a  like  period  of  one  calendar  month ;  and  in  each  case  effec- 
tual publicity  shall  be  given  to  the  making  of  the  order  by 
such  means  as  the  Board  shall  consider  most  expedient  for 
that  purpose. 

8.  The  Attorney-General,  or  any  person  authorized  by  him 
or  by  the  said  Board,  in  the  case  of  any  charity,  whatever 
may  be  the  yearly  income  of  its  endowments,  and  any  trustee 
or  person  acting  in  the  administration  of  or  interested  in  any 
charity  of  which  the  gross  yearly  income  to  be  calculated  in 
manner  aforesaid  shall  exceed  fifty  pounds,  or  any  two  in- 
habitants of  any  parish  or  district  in  which  the  same  shall  be 
specially  applicable,  may,  within  three  calendar  months  next 
after  the  definitive  publication  of  any  order  of  the  said  Board 
appointing  or  removing  a  trustee  or  trustees,  or  for  or  relatins; 
to  the  assurance,  transfer,  payment,  or  vesting  of  any  real  or 
personal  estate,  or  establishing  a  scheme  for  the  administra- 
tion of  the  charity,  present  a  petition  to  the  High  Court  of 
Chancery  in  a  summary  way,  appealing  against  such  order, 
and  praying  such  relief  as  the  case  may  require;  and  any 
schoolmaster  or  schoolmistress  or  other  officer  removed  by  the 
order  of  the  Board,  without  the  concurrence  of  the  trustees 
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or  persons  acting  in  the  administration  of  the  charity,  or  a  23  at  2i  vict. 
majority  of  them,  and  without  the  approval  of  a  special  visitor,  *'  ^f!l''  ^' 
if  any,  of  the  charity,  may,  within  two  calendar  months  (next 
after  his  or  her  removal,)  append  in  like  manner  against  the 
order  of  removal ;  and  the  Court,  upon  or  before  the  hearing 
of  any  such  petition  of  appeal  as  aforesaid  or  at  any  stage  of 
the  proceedings,  may  require,  if  it  shall  think  fit,  from  the 
said  Board,  their  reasons  for  making  the  order  appealed 
against,  or  for  any  part  of  such  order,  and  may  remit  the 
same  to  the  Board  for  reconsideration,  with  or  without  any 
declaration  in  relation  thereto,  or  may  make  any  substitutive 
or  other  order  in  relation  to  the  matter  of  the  appeal,  as  it 
shall  think  just ;  and  the  Court  may  make  any  order  respect- 
ing the  costs,  charges,  or  expenses  incident  to  the  appeal, 
and  may  also,  before  hearing  or  proceeding  with  the  same, 
'  require  from  any  appellant,  other  than  the  Attorney-General, 
proper  security  for  such  costs,  cliarges,  and  expenses  as  may 
be  eventually  payable  by  him ;  but  no  such  petition  of  appeal 
shall  be  presented  by  any  person,  other  than  the  Attorney- 
General,  before  the  expiration  of  twenty-one  days  after  written 
notice,  under  the  hand  of  such  appellant,  of  his  or  her  inten- 
tion to  present  such  petition,  shall  have  been  delivered  to  the 
said  Board  at  their  office. 

9.  The  Attorney-General,  if  he  shall  think  fit,  or  any  person  Who  may  be 
authorized  by  him  or  by  the  said  Board,  may  appear  as  the  dentTn**" 
respondent  upon  any  such  appeal,  and  the  Court  may  make  appe»i». 
any  order  respecting  the  costs,  charges,  and  expenses  of  the 
Attorney-General  or  other  defendant. 

10.  The  jurisdiction  vested  by  this  Act  in  the  said  Board  Poweratobe 
shall  be  exercisable  with  reference  to  charities  vested  in  any  JE^tiw*®  ^ 
corporation  sole  or  aggregate,  who,  either  solely  or  jointly  ▼Mted  in 
with  any  other  person  or  persons,  shall  also  be  the  recipients  SS^'etc. 
of  the  benefit  thereof. 

Jurisdiction  qf  District  Courts  of  Bankruptcy  and  County 
Courts  enlarged. 

11.  The  jurisdiction  vested  by  the  Charitable  Trust  Act,  Jumdiction 
1853,  in  the  District  Courts  of  Bankruptcy  and   County  trictcoilrtn 
Courts,  over  charities  not  possessing  a  larger  gross  yearly  Jj^^'^;^^ 
income  than  thirty  pounds,  shall  be  exercisable  by  the  said  Couoty 
Courts  respectively  for  the  like  purposes  and  under  the  like  j^J^  ®°" 
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3S  ft  24  Viot.  provisions  over  charities  of  which  the  gross  yearly  inoome  for 
c.  13«^.  11.  ^j^g  ^.^g  being,  to  be  calculated  in  manner  aforesaid,  shall  not 
exceed  fifty  pounds,  in  the  same  manner  as  if  the  last-men- 
tioned limit  to  the  jurisdiction  of  the  said  Courts  had  been 
fixed  by  the  said  former  Act. 

Official  Trustees  may  be  empowered  to  receive  and  recover 
Arrears  of  Dividends,  etc. 

Official  12.  Any  court  or  judge,  or  the  said  Board,  having  juris- 

Stebie^    diction  to  authorize  the  Official  Trustees  of  Charitable  Funds 
funds  may  be  to  call  for  a  transfer  of  and  to  transfer  any  annuities,  stock, 

emiM>wered  ...  .,  i        .  •  j 

to  reoeive     or  secunties,  may  empower  them  also  to  receive  and  recover, 

d[vrden(U      ^^  *"^**  ^^^  *^®  charity  to  which  the  same  shall  belong, 

all  dividends,  interest,  and  income  accrued  from  any  such 

annuities,  stock,  or  securities  respectively,  and  which  shall  for 

the  time  being  be  in  airear. 

Power  of  Magistrates  to  give  Possession  of  School  Buildings 
or  Property  held  over  by  Schoolmaster  or  Mistress  or  Red- 
pients  of  Charity. 

Power  for         13.  Where  any  schoolmaster  or  mistress  or  other  officer,  or 
magistratei   any  recipient  of  the  benefit  of  a  charity,  being  in  possession 
iiesfion  of*'   by  virtuc  of  his  or  her  office,  or  as  such  recipient,  of  any  house, 
?ng8*and"*^*^"  buildings,  land,  or  property  of  the  charity,  shall  have  been  re- 
property      moved  from  or  shall  cease  to  hold  such  his  or  her  office,  or  his 
officere^or^^  or  her  place  as  such  recipient,  but  he  or  she,  or  any  person 
recipients  of  claiming  Under  him  or  her,  shall  refuse  or  neglect  to  relinquish 
the  possession  of  such  house,  buildings,  land,  or  property  with- 
in one  calendar  month  next  thereafter,  to  his  or  her  successor, 
or  to  the  trustees  or  persons  acting  in  the  administration  of 
the  charity,  or  as  they  shall  direct,  it  shall  be  lawful  for  any 
two  or  more  justices  of  the  peace  acting  for  the  district,  divi- 
sion, or  place  in  which  such  house,  buildings,  land,  or  pro- 
perty shaU  be  situate,  in  petty  sessions  assembled,  and  they 
are  hereby  required,  on  the  complaint  of  the  said  trastees  or 
administrators,  and  on  the  production  of  an  order  of  the  said 
Board  certifying  such  schoolmaster  or  mistress  or  other  officer 
or  recipient  to  have  been  duly  removed  from  or  to  have  ceased 
to  hold  his  or  her  office  or  place,  (which  order  under  the  seal 
of  the  said  Commissioners  shall  be  conclusive  evidence  of  the 


CHARITABLE   TRUSTS  ACT^   186Q.  483 

fiicts  theteby  certified,  and  of  the  jurisdiction  of  the  said  Com-  98  &  24Vict. 
miedoners  to  make  such  order  for  all  the  purposes  of  this  ^'  ^^£l!"  ^^' 
enactment,  and  shall  afford  a  complete  indemnity  to  all  persons 
acting  thereunder,)  to  issue  a  warrant  under  the  hands  and 
seals  of  such  justices  to  any  constables  or  peace  officers  of  the 
same  district,  division,  or  place,  commanding  them,  within  a 
period  to  be  thereby  appointed,  not  being  less  than  ten  or 
more  than  twenty-one  clear  days  thereafter,  to  enter  into  the 
premises,  and  deliver  possession  thereof  to  the  said  trustees  or 
administrators,  or  their  nominee  or  agent,  and  to  remove  there- 
from such  former  schoolmaster  or  mistress,  or  other  officer  or 
recipient,  and  all  persons  claiming  in  his  or  her  right,  as  fully 
and  effectually,  and  subject  to  the  same  provisions,  as  nearly 
as  the  case  will  permit,  as  justices  of  the  peace  are  empowered 
to  give  possession  of  any  properties  to  the  landlord  or  his 
agent  upon  the  determination  of  the  tenancy  thereof,  under 
an  Act  passed  in  the  first  and  second  years  of  the  reign  of  her 
Majesty,  chapter  seventy-four,  for  facilitating  the  recovery  of 
possession  of  tenements  after  tlie  determination  of  the  tenancy. 

Schoolmaster  and  Mistress  of  Endowed  Charity  to  be  hereafter 
removable. 

14.  Every  schoolmaster  and  mistress  appointed  after  the  ^"I^JJ^g^^i 
date  of  this  Act  shall  be  removable  from  his  or  her  office,  after  endowed 
reasonable  notice  by  the  trustees  or  persons  acting  in  the  ad-  J;*^ov»bie!** 
ministration  of  the  charity,  as  they  shall  think  expedient  in 
the  interests  thereof,  so  nevertheless  that  the  removal  by  virtue 
only  of  this  provision  of  a  master  or  mistress  who  would  be 
otherwise  irremovable  from  his  or  her  office  shall  be  deter- 
mined on  by  all  or  a  majority  of  such  trustees  or  administra- 
tors assembled  at  a  meeting  convened  by  due  notice,  delivered 
or  sent  by  the  post  to  all  such  trustees  or  administrators  who 
shall  have  any  known  place  of  residence  in  Great  Britain  or 
Ireland,  by  the  space  of  not  less  than  twenty-eight  days  pre- 
viously, for  the  special  purpose  of  considering  and  determi- 
ning on  the  question  of  such  removal,  and  of  which  intended 
meeting  a  notice  shall  also  be  delivered  or  sent  in  like  manner 
to  the  master  or  mistress  by  the  same  previous  space,  and  so 
also  that  the  resolution  of  the  meeting  for  the  removal  of  any 
such  last-mentioned  master  or  mistress  shall  be  forthwith  cer- 
tified under  the  hands  of  the  trustees  or  persons  acting  as 
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5»  *24Vict.  aforesaid  who  shall  have  concurred  therein,  or  under  the  hand 

c.  136^.  14.  ^£  ^Y^Q  chairman  of  the  meeting,  and  shall  within  seven  days 
next  thereafter  be  transmitted  to  the  said  Board  for  their  ap- 
proval, and  the  same  shall  not  take  eifect  unless  or  until  the 
same  shall  have  been  approved  by  the  said  Board,  who  may 
also,  if  they  so  think  fit,  fix  the  time  or  any  reasonable  con- 
ditions at  or  under  which  the  same  shall  come  into  operation ; 
if  also  there  shall  be  any  special  visitor  of  the  charity  who 
shall  be  resident  in  Great  Britain  or  Ireland,  and  free  from 
incapacity,  no  removal  of  any  such  last-mentioned  master  or 
mistress  shall  be  made  under  the  authority  only  of  the  pre- 
ceding provision  without  the  written  consent  of  such  visitor : 

Exception  of  Provided  always,  that  this  section  shall  not  apply  to  any  en- 

endowed       dowcd  grammar  school. 

grnmniar  ^ 

school, 

Fowera  of  the  Board  to  authorize  the  Application  of  Monies 
belonging  to  Charities  extended. 

Sect.  21  of  IB.  The  power  vested  in  the  said  Board  by  the  twenty-first 
J.^*J/el!'''-  section  of  "  The  Charitable  Trusts  Act,  1853,"  of  authorizing 
tended.  the  application  of  monies  belonging  to  any  charity,  or  to  be 
raised  on  the  security  of  the  properties  thereof,  to  the  improve- 
ment of  such  properties,  shall  extend  to  authorize  the  appli- 
cation of  any  like  monies  to  any  other  purpose  or  object  winch 
the  Board  shall  consider  to  be  beneficial  to  the  charity  or  the 
estate  or  objects  thereof,  and  which  shall  not  be  inconsistent 
with  the  trusts  or  intentions  of  the  foundation. 

Power  of  Majority  of  Trustees  to  deal  with  Charity  Estates, 

A  majority        16.  A  majority  of  two-thirds  of  the  trustees  of  any  charity 
to  Weliflgai  assembled  at  a  meeting  of  their  body  duly  constituted,  and 
power  of      having  power  to  determine  on  any  sale,  exchange,  partition, 
the  charier    mortgage,  lease,  or  other  disposition  of  any  property  of  the 
estates.        charity,  shall  also  have  a  legal  power,  on  behalf  of  themselves 
and  their  CO- trustees,  and  also  of  the  Official  Trustee  of  Charity 
Lands,  where  his  concurrence  would  be  otherwise  required,  to 
do,  enter  into,  and  execute  all  such  acts,  deeds,  contracts,  and 
assurances  as  shall  be  requisite  for  carrying  any  such  sale,  ex- 
change, partition,  mortgage,  lease,  or  disposition  into  legal 
effect,  and  all  such  acts,  deeds,  contracts,  or  assurances  shall 
have  the  same  legal  eifect  as  if  the  same  were  respectively  done. 
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entered  into,  or  executed  by  all  the  acting  trustees  for  the  time  28  &  24  vict. 
being,  and  by  the  said  Official  Trustee.  *•  ^^-  ^^' 

Indemnity  of  Official  Trustee. 

17.  No  Official  Trustee  of  Charitable  Funds,  appointed  un-  JJJ^^f  •g*  ^^^ 
der  or  in  pursuance  of  the  first  or  secondly  recited  Act,  shall  be  t^ielc^"^ 
chargeable  with  or  accountable  for  any  loss  or  misapplication  {^^"^jl'Je/"' 
of  the  said  charitable  funds,  or  the  dividends,  interest,  or  in-  occaiioned 
come  thereof,  unless  the  same  shall  have  been  ocaisioned  by  ^Jg^'tT" 
or  through  his  own  wilful  neglect  or  default. 

j^ccatmts  to  he  laid  by  Official  Trustees  before  Parliament 
annually, 

18.  The  Official  Trustees  of  Charitable  Funds  shall  lay  Aceoiints  to 
before  Parliament  annually,  on  or  before  the  fourteenth  day  of  ParUnmeirt!^ 
February,  or  as  soon  as  practicable  after  Parliament  shall  be  sit- 
ting, an  account  of  the  total  amount  of  the  capital  stock,  sliares, 

and  securities  transferred  to  them  in  the  year  ending  the  thirty- 
first  day  of  December  preceding,  and  of  the  total  amount  of 
monies,  other  than  dividends  or  interest,  paid  to  them  "or  to 
their  account  during  the  same  period,  and  of  the  investment 
thereof,  and  of  the  capital  stock,  shares3  and  securities  sold  or 
re-transferred  by  them  during  the  same  period,  and  of  the 
aggregate  amount  of  the  capital  stock,  shares,  funds,  and  secu- 
rities, and  the  balance  of  cash,  held  by  them  on  such  prece- 
ding thirty-first  day  of  December. 

Deed  or  Documents  belonging^  to  Charities y  power  of  Board  to 
require  transmission  of 

19.  The  Eoard  may  require  any  person  having  the  custody  Power  to 
or  control  of  any  deed  or  document  in  which  any  charity  or  JSusmiwion 
charities  shall  be  solely  interested  to  transmit  the  same  to  the  <**'^**<^^{" 
office  of  the  said  Commissioners  for  examination ;  and  where  iSnging  to 
such  deed  or  document  sliall  not  be  held  by  any  person  en-  charities. 
titled  as  a  trustee  or  otherwise  to  the  custody  thereof,  the 

Board  may  either  retain  the  same,  for  the  security  thereof,  in 
the  repository  provided  by  them  under  the  sixty-third  section  ^ 

'  This  reference  to  the  63rd  section  is  erroneoas.   It  should  have  hcen 
to  the  53rd  section. 


486  C  HABITABLE    TRUSTS   ACT^    1860. 

2«  ft  S4riot.  of  "  The  Charitable  Trusts  Act,  1 853,"  or,  as  they  may  think 

c.  iM^.  19.  m^gj.  advantageous  to  the  charity,  may  thereupon,  or  at  any 

time  thereafter,  return  or  issue  the  same  to  the  trustees  or 

persons  acting  in  the  administration  of  the  charity,  for  the 

purposes  thereof. 

Orders  of  Boards  ettforcement  of, 

^nfor"eibie*      ^^'  ^  ordcrs  made  by  the  said  Board  under  the  provi- 

as  under       sious  of  this  Act  shall  be  enforceable  by  the  same  means,  and 

former  AoU.  g^^^y  ^^  subject  to  the  samc  provisions,  as  are  applicable  under 

the  Charitable  Trusts  Act,  1853,  and  the  Charitable  Trusts 

Amendment  Act,  1855,  respectively,  to  any  orders  of  the  said 

Board  made  thereunder. 

Minutes  of  Board, 

^^ardto  21^  The  said  Board  shall  from  time  to  time  make  such 

minutes.       miuutcs  as  shall  be  required  relative  to  the  institution  and 

conduct  of  their  proceedings  under  the  jurisdiction  created 

by  this  Act. 

Salary  of  Secretary, 

Salary  of  the  22.  There  shall  be  paid  to  the  Secretary  for  the  time  beinir 
of  the  said  Commissioners,  in  consideration  of  the  increase 
and  extent  of  his  official  duties,  such  a  salary,  not  exceeding 
the  annual  sum  of  eight  bundled  pounds,  in  lieu  of  the  salary 
payable  to  him  under  the  firstly  cited  Act,  as  shall  from  time 
to  time  be  allowed  by  the  Commissioners  of  her  Majesty's 
Treasury. 

Indemnity  to  Bank  of  England,  Companies,  and  Persons  making 
tranter  as  ordered  under  Act. 

Indemnity  23.  Every  order  made  under  this  Act  under  which  any 
of  Elfghm?  stock,  shares,  securities,  or  monies  shall  be  transferred  or  paid 
and  otbers.  to  or  deposited  with  the  trustees  of  any  charity,  or  the  Official 
Trustees  of  Charitable  Funds,  shall  afford  a  complete  indemnity 
to  the  Governor  and  Company  of  the  Bank  of  England,  and 
to  all  companies  and  persons  by  whom  respectively  any  such 
transfer,  payment,  or  deposit  shall  be  permitted  or  mad^,  for 
permitting  or  making  the  same,  and  the  Si^id  governor  and 
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company  and  other  companies  and  persons  shall  be  required  83&24Vict. 
to  give  effect  or  to  conform  to  such  order,  and  it  shall  not  be  ®*  ^??l!*  ^* 
necessary  for  them  to  inquire  concerning  the  propriety  of  the 
same  order,  or  the'  jurisdiction  under  which  the  same  shall 
purport  to  be  made. 

Exemption  of  Commisaioner^^  Secretary ^  and  Inspectors  from 
serving  on  Juries, 

24.  Every  commissioner,  secretary,  and  inspector  acting  Commis. 
under  or  employed  for  the  purposes  of  the  said  Acts  shall  be  JllSSpSed*^" 
exempt  from  serving  on  juries  while  he  shall  be  so  acting  or  ^o™  wrring 
employed.  onjune«. 

Title  of  Jet 

35.  This  Act  may  be  cited  for  all  purposes  by  the  short  Short  title. 
title  of  "  The  Charitable  Trusts  Act,  I860.'* 
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An  Act  to  amend  the  Laic  regarding  Roman  Catholic  CJiarities. 
[28th  August,  I860.] 

23  &  24  Vict.  cap.  134. 

Whereas  it  is  expedient  that  the  Laws  concerning  Charities 
relating  to  or  connected  with  the  Roman  Catholic  Religion  in 
England  or  Wales  should  be  «in ended  in  the  particulars 
hereinafter  provided  for  :  Be  it  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  the  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows ; 
charitieafor      1.  No  existing  or  future  gift  or  disposition  of  real  or 
po8e?m)?to  personal  estate  upon  any  lawful  charitable  trust  for  the  ex- 
d  iS^b^'  h    ^^^^^^®  benefit   of  persons  professing  the  Roman  Catholic 
addition  of*  religion  shall  be  invalidated  by  reason  only  that  the  same 
tnisTbiBt     ^^^^^  ^«s  been  or  shall  be  also  subjected  to  any  trust  or 
the  property  provision  deemed  to  be  superstitious,  or  otherwise  prohibited 
^rtione?"    ^^  *^®  ^*^'^  affecting  persons  professing  the  same  religion, 
and  the  '     but  in  cvcry  such  case  it  shall  be  lawful  for  the  High  Court 
applied  to     ^f  Chauccry,  or  any  judge  thereof  sitting  at  chambers,  in 
lawftii  pur-    exercise  of  the  jurisdiction  created  by  the  Charitable  Trusts 
^****  Act,  1858,  upon  the  application  of  her  Majesty's  Attorney- 

General,  or  of  any  person  authorized  for  this  purpose  by  the 
certificate  of  the  Board  of  Charity  Commissioners  for  England 
and  Wales,  or  for  the  said  Board  upon  the  application  of  the 
person  or  persons  acting  in  the  administration  of  such  real 
or  personal  estate,  or  of  a  majority  of  such  persons,  to  ap- 
portion the  same  estate,  or  the  annual  'income  or  benefit 
thereof,  so  that  a  proportion  thereof,  to  be  fixed  by  such 
Court  or  Judge,  or  by  the  said  Board,  as  the  case  may  re- 
quire, may  be  exclusively  subject  to  the  lawful  charitable 
trusts  declared  by  the  donor  or  settlor,  and  that  the  residue 
thereof  may  become  subject  to  such  lawful  charitable  trusts 
for  the  benefit  of  persons   professing  the  Roman  Catholic 
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religion,  to  take  effect  in  lieu  of  such  superstitious  or  prohi-  «8&  24Vict. 
bited  trusts  as  the  said  Court  or  Judge,  or  the  said  Board,  ^'  ^^■•*- 
may  consider  under  the  di'cumstances  to  be  most  just ;  and 
also  that  it  shall  be  lawful  for  the  Court  or  Judge,  or  Board, 
making  any  such  apportionment  by  the  same  or  any  other 
order  or  orders  to  establish  any  scheme  for  giving  effect 
thereto,  and  to  appoint  trustees  for  the  administration  of  the 
several  portions  of  such  real  and  personal  estate,  according 
to  the  trusts  established  of  the  same  proportions  respectively, 
and  to  vest  the  estate  to  be  so  apportioned  in  the  trustees  so 
to  be  appointed. 

2.  No  proceedings  at  law  or  in  equity  shall  be  brought  or  No  proceed- 
instituted  on  account  or  in  respect  of  any  dealings,  transac-  jSStut^  as 
tions,  matters,  or  things  with  or  concerning  any  real  or  per-  *<>  ?f^™<^ 
sonal  estate  subject  to  any  use,  trust,  gift,  foundation,  or  dis-  catholic"  "^ 
position  for  any  charity  relating  to  or  connected  with  the  ^^^Sr  to*«  & 
Soman  Catholic  religion  which  took  place  prior  to  the  passing  3  wm.  iv. 
of  the  Act  of  the  second  and  third  years  of  the  reign  of  King  °-  ^^^' 
William  the  Fourth,  chapter  one  hundred  and  fifteen :  Pro- 
vided that  nothing  herein  contained  shall  extend  to  sanction 

or  exempt  from  such  proceedings  as  aforesaid  the  fraudulent 
misapplication  or  conversion  of  any  such  real  or  personal 
estate  to  any  private  use  or  purpose  not  being  charitable. 

3.  No  deed  or  other  assurance  for  any  charity  relating  to  Certain 
or  connected  with  the  Eoman  Catholic  religion  made  subse-  i^mL**' 
quently  to  the  passing  of  the  Act  passed  in  the  ninth  year  of  Catholic 
the  reign  of  King  George  the  Second,  intituled  Jn  Act  to  tobevSd^f 
retrain  ike  Disposition  of  Lands  whereby  the  same  became  in-  J^thintweive 
alienable,  and  before  the  passing  of  this  Act,  shall  be  void  or  months  from 
voidable  by  reason  of  the  same  not  having  been  made,  per-  5^.*"^  ^^ 
fected,  or  enrolled  in  the  manner  directed  by  the  first-named  9  Geo.  11.  c 
Act,  or  otherwise,  under  the  provisions  of  the  said  Act,  if '*^- 

such  deed  or  assurance  has  been  or  shall  be,  within  twelve 
months  after  the  passing  of  this  Act,  enrolled  in  the  High 
Court  of  Chancery :  Provided  that  every  deed  or  assurance 
for  any  such  charity  as  aforesaid  coming  within  the  provisions 
of  the  Act  passed  in  the  ninth  year  of  the  reign  of  King 
George  the  Fourth,  intituled  An  Act  for  remedying  a  Defect  9  Geo.  iv. 
in  the  Titles  of  Lands  purcJiased  for  Charitable  Purposes,  shall  ^'  ^' 
have  the  benefit  thereof  notwithstanding  anything  herein  con- 
tained. 

4.  The  expense  of  the  enrolment  of  any  deed  under  the  Expense  of 

Y   3 
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third  sectioa  of  this  Act  shall  be  defrayed  out  of  the  property 
subject  to  the  charity  to  which  the  same  may  relate. 

5.  Where  any  real  or  personal  estate,  subject  to  any  use, 
trust,  gift,  foundation,  or  disposition  for  any  charity  relating 
to  or  connected  with  the  Roman  Catholic  rdigion,  shall  have 
been  applied  upon  any  charitable  trusts  relating  to  or  con- 
nected with  the  same  religion  during  any  continuous  period 
of  twenty  years,  but  the  original  trusts  of  such  property  shall 
not  be  ascertained  by  means  of  any  written  document,  the 
consistent  usage  of  the  last  preceding  twenty  years,  or  of 
the  last  period  of  twenty  years  during  which  any  consistent 
usage  in  the  application  of  such  property  shall  have  pre- 
vailed, shall  be  deemed  to  afford  conclusive  evidence  of  the 
trusts  on  which  the  same  property  shall  have  been  settled. 

6.  Nothing  in  this  Act  contaiaed  shall  extend  to  give  effect 
to  any  use,  trust,  gift,  foundation,  or  disposition  heretofore 
made  which  has  been  already  avoided  in  any  proceeding  at 
law  or  in  equity,  or  to  prejudice  any  suit  at  law  or  in  equity 
commenced  before  the  passing  of  this  Act,  or  to  affect  any 
property  held  or  enjoyed  beneficially  by  any  person  or  persons 
at  the  time  of  the  passing  of  this  Act  adversely  to  any  such 
use,  tnist,  gift,  foundation,  or  disposition. 

7.  Nothing  in  this  Act  contained  shall  be  taken  to  repeal 
or  in  any  way  alter  any  provisions  of  an  Act  passed  in  the 
tenth  year  of  his  late  Majesty  King  George  the  Fourth,  inti- 
tuled An  Act  for  the  Belitf  of  his  Majesty's  Bouuin  Catholic 
Subjects,  respecting  the  suppression  or  prohibition  of  the  reli- 
gious orders  or  societies  of  the  Church  of  Rome  bound  by 
monastic  or  religious  vows. 

8.  In  the  construction  of  this  Act,  except  where  the  con- 
text or  other  provisions  of  this  Act  shall  require  a  different 
construction,  the  expression  "  Charity  *'  herein  contained  shall 
be  construed  to  mean  and  include  the  same  matters  and  things 
as  the  like  expression  means  and  includes  in  the  "  Charitable 
Trusts  Act,  1853." 

9.  This  Act  may  for  aU  purposes  be  cited  as  "  The  Roman 
Catholic  Charities  Act." 

10.  This  Act  shall  be  confined  in  its  operation  to  Englsnd 
and  Wales. 
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An  Jd  to  amend  the  Law  relating  to  tJte  Conveyance   of 
Zand  for  Charitahle  Usea. 

[nth  May,  1861.] 

24  Vict.  cap.  9. 

Whereas  by  an  Act  passed  Id  the  ninth  year  of  the  reign  of 
his  late  Majesty  King  Greorge  the  Second,  and  intituled  An  9  G«o.  11. 
Act  to  restrain  the  Disposition  0/ Lands  whereby  the  same  be-  °'  ^^^ 
came  inalienable,  it  was  amongst  other  things  enacted,  that 
no  lands  or  other  hereditaments  should  be  given,  granted,  or 
anyways  conveyed,  settled,  or  charged  for  charitable  uses,  un- 
less such  gift,  conveyance,  or  settlement  should  be  made  by 
deed  indented  and  enroll«i,  sealed  and  delivered  in  the  pre- 
sence of  two  or  more  credible  witnesses  twelve  calendar  months 
at  least  before  the  death  of  such  donor  or  grantor,  and  should 
he  enrolled  in  the  High  Court  of  Chancery  within  six  calendar 
months  next  after  the  execution  thereof,  and  unless  the  same 
should  be  made  to  take  effect  in  possession  for  the  charitable 
use  intended  immediately  from  the  making  thereof,  and 
should  be  without  any  power  of  revocation,  reservation,  trust, 
condition,  limitation,  clause,  or  agreement  whatsoever  for  the 
benefit  of-  the  donor  or  grantor,  or  of  any  person  claiming 
under  him  :  And  whereas  by  another  Act  passed  in  the  ninth 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth, 
and  intituled  An  Act  for  remedying  a  Defect  in  the  Titles  of  d  Geo.  iv. 
Lands  purchased  for  Charitable  Purposes,  it  was  enacted,  that  ^-  ^• 
where  any  lands,  tenements,  or  hereditaments  had  been  pur- 
chased for  a  full  and  valuable  consideration  for  charitable 
uses,  and  such  consideration  had  been  actually  paid,  eveiy 
deed  or  other  assurance  then  already  made  for  the  purpose  of 
conveying  or  assuring  the  same  should  (subject  as  in  the  now- 
reciting  Act  mentioned)  be  as  good  and  valid  in  all  respects 
as  if  the  several  formalities  by  the  said  first-recited  Act  pre- 
scribed had  been  duly  observed  and  performed  :  And  whereas 
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84  Vict.  c.  9.  doubts  have  been  entertained  with  refCTcnce  to  the  Assmance 
for  charitable  uses  of  hereditaments  of  copyhold  or  customary 
tenure :  And  whereas  it  is  expedient  to  make  provision  for 
further  remedying  defects  and  obviating  doubts  and  difficul- 
ties, and  as  to  enrolment  in  regard  to  deeds  and  assurances 
of  hereditaments  conveyed  for  charitable  uses  in  manner 
hereinafter  provided  :  Be  it  therefore  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 
No  future  1.  No  deed  or  assurance  hereafter  to  be  made  for  any 

fOTchari- *  charitable  uses  whatsoever  of  any  hereditaments  of  any  tenure 
ubieusM  whatsoever,  or  of  any  estate  or  interest  therein,  shall  be 
byreMonof  deemed  to  be  null  and  void  within  the  meaning  of  the  first- 


?oJ  ^^^      recited  Act  by  reason  of  such  deed  or  assurance  not  being 
of  apecrifi'ed   indented,  or  not  purporting  to  be  indented,  nor  by  reason  of 
fo?dono??  such  deed  or  assurance,  or  any  deed  forming  part  of  the  same 
benefit,  or     transaction,  containing  any  grant  or  reservation  of  any  pepper- 
hoicb)  for^    corn  or  other  nomind  rent,  or  of  any  mines  or  minerals,  or 
^Mt  of        easement,  or  any  covenants  or  provisions  as  to  the  erection, 
repair,  position,  or  description  of  buildings,  the  formation  or 
repair  of  streets  or  roads,  drainage  or  nuisances,  or  any  cove- 
nants or  provisions  of  the  like  nature  for  the  use  and  enjoy- 
ment as  well  of  the  hereditaments  comprised  in  such  deed  or 
assurance  as  of  any  other  acljacent  or  neighbouring  heredita- 
ments, or  any  right  of  entry  on  nonpayment  of  any  such  rent, 
or  on  breach  of  any  such  covenant,  or  provision,  or  any  stipu- 
lations of  the  like  nature,  for  the  benefit  of  the  donor  or 
grantor,  or  of  any  person  or  persons  claiming  under  him,  nor 
(in  the  case  of  any  such  assurance  of  hereditaments  of  copy- 
hold or  customary  tenure,  or  of  any  estate  or  interest  therein,) 
by  reason  of  the  same  not  being  made  by  deed,  nor  in  the 
case  of  such  assurances  made  bond  fide  on  a  sale  for  a  full  and 
valuable  consideration,  by  reason  of  such  consideration  con- 
sisting wholly  or  partly  of  a  rent,  rent-charge,  or  other  annual 
payment  reserved  or  made  payable  to  the  vendor  or  to  any 
other  person  with  or  without  a  right  of  re-entry  for  nonpay- 
ment   thereof:    Provided   always,   that   in   all  reservations 
authorized  by  this  Act  the  donor,  grantor,  or  vendor  shall  re- 
serve the  same  benefits  for  his  representatives  as  for  himself. 
Where  cha-        2.  In  all  cascs  where  the  charitable  uses  of  anvdeed  or  as- 
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sunmoe  hereafter  to  be  made  for  conveyance  of  any  heredita-  24  vict.  c.  9, 
meats  for  any  charitable  nses  shall  be  declared  by  any  sepa-       !u 
rate  or  other  deed  or  instrument,  it  shall  not  be  necessary,  for  ntaWe  umb 
the  purposes  of  the  first  recited  Act  or  of  this  Act,  to  enrol  dee^'^eto., 
such  deed  or  assurance  for  conveyance ;  but  every  such  deed  Ef^^^ 
or  assurance  for  conveyance  shall  nevertheless  be  absolutely  rote  or  other 
nuU  and  void  unless  such  separate  or  other  deed  or  instru-  enrotoent  of 
raent  shall  within  six  calendar  months  neit  after  the  making  ««ci»  wp^ 

_-..-,,,  «  X         ^  rate  or  other 

or  perfecting  of  such  deed  or  assurance  for  conveyance  be  en-  deed,  etc., 
rolled  in  Her  Majesty's  High  Court  of  Chancery,  and  such  "q™"**- 
enrolment  as  last  aforesaid  shall  be  deemed  and  treated  for  all 
purposes  of  the  first-recited  Act  and  of  this  Act  as  if  such 
deed  or  assurance  for  conveyance  had  declared  such  charitable 
uses,  and  had  been  so  enrolled  as  last  aforesaid. 

3.  No  deed  or  assurance  heretofore  made  and  under  which  xo  past 
possession  is  now  held  for  any  charitable  uses  whatsoever  of  deed,  etc., 
any  hereditaments  of  any  tenure  whatsoever,  or  of  any  estate  table  uses 
or  interest  therein,  made  really  and  bond  fide  for  a  full  and  XS)^dJ" 
valuable  consideration  actually  paid  at  or  before  the  making  ration  to  be 
or  perfecting  such  deed  or  assurance,  or  reserved  by  way  of  JSaon  tf*"^ 
rent,  rentcharge,  or  other  annual  payment,  or  partly  paid  at  enroUed  in 
or  before  the  making  or  perfecting  such  deed  or  assurance  and     *"*^'y' 
partly  reserved  as  aforesaid,  without  fraud,  or  collusion,  shall 

for  any  reason  whatever  be  deemed  to  be  null  and  void  within 
the  meaning  of  the  first-recited  Act,  if  such  deed  or  assurance 
was  made  to  take  efi^ect  in  possession  for  the  charitable  uses 
intended  immediately  from  the  making  thereof,  and  without 
any  power  of  revocation,  and  has  been  at  any  time  prior  to 
the  passing  of  this  Act,  or  shall  be  within  twelve  calendar 
months  next  after  the  passing  of  this  Act,  enrolled  in  Her 
Majesty's  High  Court  of  Chancery. 

4.  In  all  cases  where  the  charitable  uses  of  any  deed  or  as-  where  cha- 
surance  heretofore  made  for  conveyance  of  any  hereditaments  ^f  J^^^JJJ? 
for  any  charitable  uses  upon  such  full  and  valuable  considera-  deed,  etc., 
tion  as  aforesaid,  and  under  which  possession  is  now  held  for  ^edeSlreS 
such  uses,  have  been  declared  by  any  separate  or  other  deed  by  any  other 
or  instrument,  and  such  deed  or  assurance  for  conveyance  has  enrolment  of 
not  been  enrolled  in  Her  Majesty's  High  Court  of  Chancery  "^^h  other 
prior  to  the  passing  of  this  Act,  but  such  separate  or  other  sufficiant!' 
deed  or  instrument  has  been  so  enrolled,  such  enrolment  shall 

be  deemed  and  treated  for  all  purposes  of  the  first-recited 
Act  and  of  this  Act  as  if  such  deed  or  assurance  for  convey- 
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UTust.  0.9,  anoe  had  declared  such  charitable  uaes,  and  had  been  ao  en* 


lit.  rolled  as  last  aforesaid ;  but  if  neither  of  such  deeds  nor  such 
^^SttdMd  i^s^i^'^i^^^^  ^  ^^^^^  ^  enrolled,  then  it  shall  not  be  necessary 
etc.,  is  en-  '  for  the  puTposcs  of  the  iu^-recited  Act  or  of  this  Act  to  enrol 
JjJ^l^jjJJJ^  such  deed  or  assurance  for  conveyance,  but  every  such  deed 
sepMrste  or  or  assurance  for  conveyance  shall  nevertheless  be  absolutely 
e^r^qoi.'  <^d  ^  ^  intents  and  purposes  null  and  void,  unless  such 
nto'  separate  or  other  deed  or  instrument  shall  within  twelve 

calendar  months  next  after  the  passing  of  this  Act  be  so  en^ 
rolled ;  and  such  enrolment  as  last  aforesaid  shall  be  deemed 
and  treated  for  all  purposes  of  the  first-recited  Act  and  of  this 
Act  as  if  such  deed  or  assurance  for  conveyance  had  declared 
such  charitable  uses,  and  had  been  so  enrolled  as  last  aforesaid. 
Act  not  to         5.  Nothing  in  this  Act  contained  shall  extend  to  render 
oerSSn***     ^^  ^^^  ^^^^  Of  ^  ^^J  manner  to  affect  or  apply  to  any  deed 
^rtfSd^to  ***  ®^*^y  &<^  ^^^  ^^^^  ^y  'virtue  of  the  secondly  recited  Act 
deed*,  etc.,   or  of  any  other  Act,  or  to  give  effect  to  any  deed  or  assurance 
iJ^I^  ^   heretofore  made  so  far  as  such  deed  or  assurance  has  already 
to  Mnding    becD  avoidcd  by  any  suit  at  law  or  in  equity,  or  by  any  other 
■^*  legal  or  equitable  means  whatsoever,  or  to  effect  or  prejudice 

any  suit  at  law  or  in  equity  actually  commenced  for  avoiding 
any  such  deed  or  assurance,  or  for  defeating  the  charitable 
uses  in  trust  or  for  the  benefit  of  which  such  deed  or  assurance 
kn^^edg-     ^*®  ^^^  °^^® '  *^^  ^^  deed,  assurance,  or  instrument  thirty 
ment  not      years  old,  nor  any  deed,  assurance,  or  instrument  heretofore 
neceeaary.     executed,  as  to  which  it  shall  be  proved  to  the  satisfaction  of 
the  Clerk  of  Enrolments  in  Chancery  that  the  acknowledg- 
ment thereof  by  the  grantor  of  the  lands  or  hereditaments  to 
which  the  same  relates  cannot  be  obtained  within  twelve 
calendar  months  after  the  passing  of  this  Act,  shall  for  the 
purposes  of  the  first-recited  Act  or  of  this  Act  require  acknow- 
ledgment prior  to  enrolment, 
-^^not  to         6.  Nothing  in  this  Act  contained  shall  extend  or  be  con- 
Scot£rad  or   strued  to  extend  to  the  disposition,  grant,  or  settlement  of  any 
to**r«ju<5ce  P^P^^ty  ^^  ©state  lying  or  being  in  Scotland  or  in  Ireland, 
the  two  uiii-  nor  to  make  void  any  dispositions  made  or  to  be  made  to  or 
STJoUeiSJ  ^^  *^s^  ^^^  either  of  the  two  Univeraities,  or  any  of  the  col- 
or Eton,       leges  or  houses  of  learning  within  either  of  such  Universities, 
or  We8^**''  ill  the  first-recited  Act  mentioned,  or  to  or  in  trust  for  the 
minster.       colleges  of  Eton,  Winchester,  or  Westminster,  or  any  or  either 
of  them,  for  the  better  support  and  maintenance  of  scholars 
only  upon  the  foundation  of  the  said  coUeges  of  Eton,  Win- 
chester, and  Westminster. 
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An  Act  to  amend  the  Law  relating  to  Endowed  Schools, 

[31<^  March,  I860.] 

23  Vict.  cap.  11. 

Wh£B£as  it  is  expedient  that  some  restrictions  upon  the  g^o- 
▼emment  and  teaching  of  certain  Endowed  Schools  should  be 
removed  or  modified :  Be  it  enacted  by  the  Queen's  most  Ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  It  shall  be  lawful  for  the  trustees  or  governors  of  eveiy  Power  to 
endowed  school  from  time  to  time  to  make,  and  they  shall  be  e^oSSi**^ 
bound  to  make,  such  orders  as,  whilst  they  shall  not  interfere  achooU  to 
with  the  religious  teaching  of  the  other  scholars  as  now  fixed  SJ^Je  ad^' 
by  statute  or  other  legal  requirement,  and  shall  not  authorize  °^jj^  *^f 
any  religious  teaching  other  than  that  previously  afforded  in  denomina- 
the  school,  shall  nevertheless  provide  for  admitting  to  the  be-  ^toted!^"^" 
nefits  of  the  school  the  children  of  parents  not  in  communion 

with  the  church,  sect,  or  denomination  according  to  the  doc- 
trines or  formularies  of  which  religious  instruction  is  to  be 
afforded  under  the  endowment  of  the  said  school :  Provided 
that  in  the  will  or  wills,  deed  or  deeds,  or  other  instrument 
or  instruments  regulating  such  endowment,  nothing  be  con- 
tained expressly  requiring  the  children  educated  under  such 
endowment  to  learn  or  to  be  instructed  according  to  the  doc- 
trines or  formularies  of  such  church,  sect,  or  denomination. 

2.  This  Act  shall  not  apply  to  any  of  the  institutions  men-  Act  not  to 
tioned  in  section  twenty-four  of  the  A.ct  of  the  third  and  fourth  SSn  miSitu' 
of  Victoria,  chapter  seventy-seven,  entitled  An  Act  for  Improv-  g°"Jj^°'^*° 
ing  the  Condition  and  Extending  the  Benefits  of  Grammar  ireiAud. 
SchooU*^  nor  to  any  school  established  or  to  be  established  by 

or  in  union  with  or  to  be  in  union  with  the  National  Society 
for  promoting  the  Education  of  the  Poor  in  the  principles  of  the 
Established  Church,  nor  to  any  institution  maintained  wholly 
by  voluntary  subscriptions,  or  partly  by  voluntaiy  subscrip- 
tions and  partly  by  school  payments,  nor  to  Scotland  or  Ire- 
land. 

3.  This  Act  may  be  "cited  as  "The  Endowed  Schools  Act,  short  tiUe. 
1860." 
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CONSOLIDATED  ORDERS  OF  THE  COURT  OF 
CHANCERY.' 


Obdbb  XLI. 

Rale  10. 
Application 
to  be  by 
•ammonB. 
Porm  of 
•ummona. 

•  Rule  11. 
Fees. 


Rale  13. 
Fees  and 
costs. 


Rale  18. 
Appeal. 


Proceedings  under  the  Statute  16  ^  17  Vict,  c,  137,  relating 
to  Charitable  Trusts, 

10.  Any  application  to  a  judfce  in  chambers,  under  "  The 
Charitable  Tnists  Act,  1853,"  section  twenty-eight,  shall  be 
made  by  summons,  and  such  summons  may  be  in  the  form 
set  out  in  schedule  K,  No.  1,  or  as  near  thereto  as  the  nature 
of  the  case  may  permit  (9th  Dec,  1853). 

11.  The  fees  payable  on  proceedings  before  a  judge  iu 
chambers  under  the  said  Act  shall  be  the  same  as  the  fees 
payable  according  to  the  Orders  XXXV II I.  and  XXXIX.  in 
respect  of  other  proceedings  commencing  by  summons,  and 
shall  also  in  all  other  respects  be  regulated  by  those  Orders 
(9th  Dec.,  1853). 

1 2.  Where  the  judge  directs  that  any  matter  commenced 
by  summons  under  the  said  Act  shall  be  heard  in  open  court, 
the  same  fees  shall  be  payable,  and  the  same  costs  shall  be 
allowed,  as  would  have  been  payable  in  respect  of  any  other 
matter  so  heard  (9th  Dec,  1853). 

13.  No  Order  made  under  the  said  Act  by  the  judge  in 
chambers  shall  be  subject  to  appeal  where  the  gross  annual 
income  of  the  charity  has  not  been  declared  by  the  Charity 
Commissioners  for  England  and  Wales  to  exceed  one  hundred 
pounds,  unless  the  judge  by  whom  such  Order  may  have  been 
made  shall  certify  that  such  appeal  ought  to  be  permitted, 
either  absolutely  or  on  such  terms  as  the  judge  may  think  fit 
to  impose  (9th  Dec,  1853). 

1  Page  UO. 
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OvLDEKS  for  regulating  Proceedings  by  and  before  ike  Judges 
qf  County  Courts  under  "  The  Charitable  Trusts  Act,  1863," 
a$id  for  fixing  and  determining  the  Fees  to  be  taken  in  re* 
spect  of  such  Proceedings^  made  by  the  Right  Honourable 
Robert  Monsey  Baron  Granwarth,  Lord  High  Chancellor  of 
Greed  Britain. 

Whereas,  in  pursuance  of  ^*The  Charitable  Trusts  Act, 
1853,"  certain  orders  were,  on  the  8th  day  of  December, 
1353,  made  by  me  for  regulating  proceedings  by  and  before 
the  Judges  of  the  County  Courts,  and  for  fixing  and  deter- 
mining the  fees  to  be  taken  in  respect  of  such  proceedings, 
and  such  orders  were  limited  to  be  in  force  until  further  or- 
ders should  be  made  for  regulating  such  proceedings  as  afore- 
said;  now,  seeing  fit  to  make  such  further  orders,  I  hereby 
revoke  the  said  Orders  of  the  8th  day  of  December,  1858  ;^ 
and  in  pursuance  of  "The  Charitable  Trusts  Act,  1853,"  I 
hereby  direct  that  the  Orders  hereinafter  mentioned  shall  be 
used  in  the  County  Courts  for  regulating  proceedings  by  and 
before  the  Judges  of  the  County  Courts,  and  for  fixing  and 
determining  the  fees  to  be  taken  in  respect  of  such  proceed- 
ings until  further  Orders  shall  be  made  by  me  for  the  same 
purpose,  under  "Ihe  Charitable  Trusts  Act,  1853." 
March  6th,  1554.  Cranwokth,  C. 

1.  The  clerk  of  every  County  Court  shall  keep  a  book,  to  Record, 
be  called  "  The  Charitable  Trusts  Book,"  in  which  all  pro- 
ceedings taken  in  that  Court  in  matters  of  charitable  trusts 

shall  be  recorded  in  the  form  in  the  schedule  hereunto  an- 
nexed. 

2.  When  any  person  has  obtained  the  required  order  or  proceedinga 
certificate  from  the  Charity  Commissioners,  and  he  is  desirous  ^  p"^***  ^ 
of  taking  proceedings  in  the  County  Court,  he  shall  produce  ^ 

such  order  or  certificate  to  the  clerk,  who  shall  retain  and  file 
the  same  in  numerical  order  in  his  office,  and  the  party  pro- 
ducing such  order  or  certificate  shall  be  deemed  the  plaintiff 
in  such  proceedings ;  and  the  person  served  with  a  summons 
under  Order  IV.  shall  be  deemed  the  defendant. 

3.  When  the  Attorney-General  shall  propose  to  take  pro-  Proceeding* 
ceedings  in  the  County  Court,  he  shall  cause  to  be  delivered  ^tenH*^' 

Mt  has  been  thought  unnecessary  to  give  the  revoked  orders  of  the 
8th  of  December. 


ORDERS  FOR  COUNTY  COURTS 


Orders  of 

MMvhG, 

18S4. 


Sanunona. 


Notioe  to 
attend  pro- 
ceedings. 


Senrioeof 
summons, 
and  notioe  to 
attend  pro- 
ceedings. 


Notioe  of 
hearing. 


SommoQS 
and  notices 
to  be  issued 
in  certain 
cases. 


or  transmitted  to  tbe  derk  a  written  statement  showing  the 
nature  and  object  of  the  proposed  proceedings,  and  tbe  clerk 
shall  retain  and  file  such  statement  in  numerical  order  in  his 
office,  and  the  Attorney-General  shall  in  such  proceedings,  be 
deemed  the  plaintiff;  and  tbe  person  served  with  a  summons 
under  Order  lY.  shall  be  deemed  the  defendant. 

4.  Upon  the  production  of  any  order,  certificate,  or  state- 
ment hereinbefore  mentioned,  the  clerk  shall  at  the  instance 
of  the  plaintiff  prepare  a  summons  thereon  in  the  form  set 
forth  in  tbe  schedule  hereunto  annexed,  in  which  shall  be 
stated  tbe  substance  of  the  order,  certificate,  or  statement^  and 
he  shall  make  as  many  copies  thereof  as  there  are  parties  re- 
quired by  the  plaintiff  in  writing  to  be  summoned,  and  two 
additional  copies,  the  one  to  be  filed  in  the  clerk's  office,  and 
the  other  to  be  transmitted  to  the  Charity  Commissioners. 

5.  The  derk,  if  required  by  the  plaintiff,  shall  prepare  a 
nolice  to  attend  proceedings  in  the  form  set  forth  in  the  said 
schedule  to  be  served  on  any  persons  indicated  by  tbe  plain- 
tiff, in  writing,  besides  those  summoned  under  the  last  pre- 
ceding order,  and  the  said  clerk  shall  make  as  many  copies 
thereof  as  there  are  persons  to  whom  such  notice  is  to  be 
given,  and  two  additional  copies,  one  to  be  filed  in  his  office, 
and  the  other  to  be  transmitted  to  the  Charity  Commis- 
sioners. 

6.  The  derk  shall  forthwith  transmit  by  prepaid  post  letter 
a  copy  of  the  summons  to  each  of  the  parties  required  to  ap- 
pear ;  and  a  copy  of  the  notice  to  attend  proceeding's  to  each 
of  the  persons  indicated  by  the  plaintiff,  and  such  transmis- 
sion shaU  be  sufficient  service,  unless  the  judge  shall  in  any 
case  otherwise  direct. 

7.  Where  the  plaintiff  does  not  require  any  summons  or  no^ 
tiee  to  attend  proceedings  to  be  issued,  the  derk  shall  prn>are 
a  notice  of  hearing,  in  the  form  set  forth  in  the  said  schedule, 
and  two  additional  copies  thereof,  one  to  be  filed  in  his  office, 
and  tbe  other  to  be  transmitted  to  the  Charity  Commissioners, 
and  shall  either  deliver  such  notice  to  the  plaintiff,  or  cause 
it  to  be  served  on  him  by  prepaid  post  letter,  unless  the  judge 
shall  in  any  case  otherwise  direct. 

8.  In  all  cases  it  shall  be  competent  for  the  clerk,  if  re- 
quired by  the  plaintiff,  to  summon  some  persons,  and  to  serve 
others  with  dther  or  both  of  the  said  notices,  or  to  serve  a 
notice  of  hearing  on  the  plaintiff,  and  a  notice  to  attend  pro- 
ceedings on  any  other  person. 
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9.  In  all  cases,  it  shall  be  competent  for  the  judge  to  di-    Ord«nof 
red  in  any  case  what  persons,  or  additional  persons,  shall  be    ^ism.^' 
served  with  a  tummons  or  notice  to  attend  proceedings  or  notice  ,  .T** 
of  hearing,  pS^rS." 

10.  Upon  the  requisition  of  the  Charity  Commissioners,  a  Jadg«>;t  note 
copy  of  the  judge's  note  of  the  evidence  taken  at  the  hearing,  Sse^?*"*^ 
or  such  part  thereof  as  may  be  required  by  the  Commissioners, 

shall  be  transmitted  uoder  the  seal  of  the  Court  by  the  judge 
to  them  at  their  office  by  post  or  otherwise. 

11.  Upon  the  requisition  of  the  Attorney-General  in  pro-  Judge'inote 
oeedings  instituted  by  him,  a  copy  of  the  judge's  note  of  the  ^^ot^mX 
evidence  taken  at  the  hearing,  or  such  part  thereof  as  may  be  p«><»«^- 
required  by  the  Attorney-General,  shall  be  transmitted  under 

the  seal  of  the  Court  to  him  by  post  or  otherwise. 

12.  A  copy  of  the  summons,  notice  to  attend  proceedings,  5^  **'**£*" 
notice  to  appear,  together  with  a  copy  of  the  order  made  by  be  senfto 
the  Court,  shall  in  all  cases  be  transmitted  by  the  clerk  forth-  ^^SS!" 
with  after  the  hearing,  by  post  or  otherwise,  as  the  judge 

shall  direct,  to  the  office  of  the  Commissioners. 

13.  Where  the  annual  income  of  the  charity  exceeds  ten  Fees  where 
pounds,  the  Court  fees  shall  be  payable  as  in  cases  within  J^JSJ  ex- 
the  ordinary  jurisdiction  of  the  Court,  without  prejudice  to  oeeds  £io. 
the  privilege  of  the  Attorney-General  as  to  costs,  and  the  cha- 
ritable fuuds  may  be  made  liable  to  the  payment  thereof,  at 

the  discretion  of  the  judge. 

14.  Where  the  annual  income  of  the  charity  does  not  ex-  Feea  where 
ceed  the  sum  of  ten  pounds,  no  fees  of  Court  shall  be  payable  SJ^eio^* 
out  of  the  funds  of  the  charity  ;  nor  shall  any  fees  be  paid  by  *io. 

any  party  to  the  proceeding,  unless  the  judge  shaU,  in  his 
discretion,  order  any  of  the  parties  to  the  proceeding  before 
him  to  pay  such  fees  of  Court  as  he  shall  think  fit,  without 
prejudice  to  the  privilege  of  the  Attorney-General  as  to  costs. 

15.  Where  more  than  one  charity  is  joined  in  one  applica-  FeesVhere 
tion,  one  set  of  Court  fees  only  shdl  be  payable,  such  fees  to  JftieOoi^ 
be  o&lculated  on  the  aggregate  amount  of  the  incomes  of  the 
charities  so  joining. 

16.  Where  Court  fees  are  payable,  they  shall  be  calculated  ^^*^**^ 
according  to  the  scale  of  fees  applicable  to  proceedings  for  °  **  •^  • 
the  recovery  of  tenements  under  the  9th  &  10th  Vict.  c.  95, 

8.  122,  the  annual  income  of  the  charity,  like  the  annual  rent 
of  the  tenement,  being  treated  as  the  basis  of  calculation. 

17.  At  the  hearing,  any  person  who  has  been  summoned, ''^o  »»3r 
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Orders  of   or  has  reccived  notice  to  attend  proceeding's,  or  who  is  autho- 

**igfrj.**    rized  to  apply  under  sect.  43  of  "  The  Charitable  Trusts  Act, 

—       1853,"  may  appear,  and  shall  be  heard  to  oppose  the  appli- 

heuringr       cation  authorized  by  the  order  or  certificate  of  the  ComnuS' 

sioners,  or  the  statement  of  the  Attomey-Geneml,  subject  to 

the  payment  of  such  costs  as  the  judge  shall  direct. 

Effect  of  18.  The  order  or  certificate  of  the  Commissioners,  or  statc- 

^S^^^IdOT  or  ntent  of  the  Attorney-General,  as  to  the  amount  of  the  annual 

or^jLttorn  *    incoHie,  shall  be  conclusive  on  the  Court,  and  the  other  state- 

Oenerai's      mcnts  Contained  in  the  certificate  or  order  of  the  Commis- 

stetement.     gjouers,  or  the  statement  of  the  Attorney-General  shall,  unless 

disputed,  be  taken  as  true. 
Appeal.  19,  Where  any  person  is  desirous  of  appealing  against  an 

order  made  by  the  Court  in  any  matter  of  a  charity,  he  shall, 
within  one  calendar  month  after  making  such  order,  give  no- 
tice in  writing,  stating  the  grounds  of  such  intend^  appeal, 
to  the  Court ;  and  such  notice  may  be  served,  by  post  or 
otherwise,  on  the  clerk  of  the  said  Court  at  his  office. 
Formi.  20.  The  forms  contained  in  the  schedule  may  be  varied  by 

the  Court,  according  to  the  circumstances  of  each  case. 
SS£ue*°        21.  The  enactments.  Secretary  of  State's  orders,  practice, 
■abject  to     and  forms  in  force  and  used  in.  the  County  Courts  shall,  sub- 
eee  o  ers.  j^^  ^  ^^^  foregoing  Orders,  be  adopted  with  reference  to  pro- 
ceedings in  matters  of  charitable  trusts,  so  far  as  the  same 
are  applicable,  mutatis  mutandis. 
d^ti^  *  22.  The  accounts  of  trustees'  of  charities,  when  delivered 

traaSe?  ^   to  the  clcrk  of  the  County  Court,  shall  be  filed  by  him  in  nu- 
aocounto.      mcrical  order,  and  annually  indexed  alphabetically  according 
to  the  titles  of  such  charities,  or  the  names  or  description  by 
which  they  are  known,  or  may  be  identified. 


SCHEDULE  OP  FORMS. 

SUMMONS. 

In  the^ County  Court  of  holdeu  at 

(Seal.) 

In  the  matter  of  (title  of  charity.) 
No.  of  charity. 

(Name,  description,  and  address  of  party  to  he  summoned.) 
You  are  hereby  summoned  to  appear  at  a  County  Cour^  to 
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beholden  at  on  tbe  day  of  18         Ordenof 

at  the  hour  of  in  the  forenoon,  upon  the  hearing  of    ^^iSl*' 

an  application  which  has  been  made  to  the  CJourt  in  the  mat-  — 
ter  of  the  above  charity,  by  which  it  is  suggested  {here  state 
aubitance  of  order,  certificate,  or  statement.  And  you  are  in- 
formed, that  if  you  do  not  attend  pursuant  to  the  requisition 
of  this  summons,  the  Court  may  proceed  in  the  matter  in 
your  absence,  and  make  such  order  as  may  appear  just  there- 
in, and  you  are  further  informed,  that  if  you  do  not  obey 
such  order,  you  will  be  liable  to  be  imprisoned  by  order  of 
the  Court. 

A.B„ 
Clerk  of  the  Court. 

Dated  this  day  of  18     . 


NOTICE   TO   ATTEND    PROCEEDINGS. 

In  the  County  Court  of  holden  at 

(Seal.) 

In  the  matter  of  (title  of  charity). 
No.  of  charity. 

(Name,  description,  and  address  qf  party  to  whom  notice 
is  to  be  ffiven.)  Take  notice,  that  the  hearing  of  an  applica- 
tion in  the  matter  of  the  above  charity,  by  which  it  is  sug- 
gested (here  state  substance  of  order,  certificate,  or  statement), 
will  take  place  on  the  day  of         -     18     ,  at  the 

above  County  Court. 

The  object  of  this  notice  is  that  if  you  are  desirous  of 
attending  the  said  hearing,  you  are  at  liberty  to  do  so,  and 
you  may  be  heard  in  support  of  any  objection  you  have  to 
such  proceedings  in  respect  of  the  above  charity. 

But  if  you  do  not  attend  at  the  hearing,  you  will  not  be 
subject  to  any  costs  or  penalty  in  respect  of  such  non-atten- 
dance. A,  B,, 

Clerk  of  the  Court. 

Dated  this  day  of  18     . 
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Orders  of 

HwcliS,  NOTICE    OF   HEARING. 


1864. 


In  the  County  Court  of  holden  at 

(Seal.) 

In  the  matter  of  {title  of  charily). 

No.  of  charity. 

{Name,  desmption,  and  address  of  party  to  tokam  notice 
is  to  be  ffiven.)  Take  notice,  that  the  hearing  of  the  applica- 
tion in  the  matter  of  the  above  charity  is  appointed  to  take 
place  at  this  Court  on  the  day  of  18     .^ 

Clerk  of  the  Court. 
Dated  this  day  of  18     . 


FORM    or  RECORD. 

Ashley,  Lady,  Charity  of,  in  the  Matter  of. 

No.  1. 

On  the  day  of  18     ,  an  order  (certificate,  or 

statement,  as  the  case  may  be,)  was  produced  by  {state  the 
party  producing  or  transmitting  it,)  and  the  same  has  been 
numbered  1  (or,  as  the  case  may  be;  according  to  the  priority 
of  production  to  the  clerk). 

On  the  day  of  18     ,  a  summons  {or  other 

process,  as  the  case  may  be,)  was  issued  and  directed  to  be 
served  by  post  {or  othertoise,  as  the  case  may  be,)  on  {state 
the  parties),  requiring  him  {her  or  them,  as  the  case  may  be,) 
to  appear  at  this  Court  on  the  day  of  18     . 

At  a  Court  holden  on  the  day  of  18     ,  ap- 

peared {state  parties  appearing,  or  reasons  for  not  appearing, 
and  whether  they  appeared  by  counsel  or  otherwise.  If  any 
adjournment  takes  place,  state  the  cause  thereof,  and  adjourn^ 
ment,  and  until  when  adjourned  ;  then  on  the  adjournment  day, 
proceed  in  a  similar  manner  as  on  the  first  day  of  hearing ; 
and  the  same  on  every  successive  adjournment  day.  When  the 
matter  is  finally  disposed  of,  then  proceed) — 

The  matter  having  been  heard,  the  Court  made  the  follow- 
ing Order  {here  state  the  order.  If  any  other  proceedings, 
^  This  should  be  at  the  earliest  eoovenient  sitting  of  the  Court. 


SCHEDULE   OF   FORMS.  503 

whether  before  or  after  the  final  order ,  are  taken  in  the  matter,    J*^  ^ 
they  must  be  recorded  in  a  similar  manner  in  their  proper      iSm/' 
places.     It  will  not  be  necessary  to  set  forth  on  the  record  any      — 
qf  the  evidence,  as  that  will  appear  on  the  Judge's  notes;  but 
ojiy  document  produced,  or  any  copy  thereqf,  which  the  Judge 
requires  to  be  filed,  should  be  filed  along  with  the  other  papers 
relating  to  the  matter). 

{When  the  record  of  proceedings  in  any  charity  occupies 
more  than  one  page,  the  record  may  be  vontinued  on  the  next 
blank  page,  and  a  rrference  should  be  made  from  such  previous 
page  to  such  next  page,  and  from  such  next  page  to  such  pre-^ 
vious  page.  The  book  in  which  the  record  is  kept  should  be 
paged  throughout,  and  have  an  alphabetical  index  at  the  end. 
The  names  of  the  charities  should  be  arranged  in  the  index 
alphahetieally,  and  the  numbers  of  the  pages  in  which  any  pro- 
ceedings are  recorded  should  be  given  at  the  end  of  the  names.) 


Form  of  Order  for  the  Removal  or  Appointment  of  a  Trustee, 
or  Removal  and  appointment  of  a  Trustee;  vesting  the 
Estates  of  a  Charity  in  a  Trustee;  and  approving  a  Scheme. 

In  the  County  Court  of  holden  at 

(Seal.) 

In  the  matter  of  {title  of  charity). 
No.  of  charity. 

Upon  the  application  of  (name,  description,  and  address 
qf  applicant)  to  (here  state  the  substance  of  the  application 
authorized  by  the  order  or  certificate ;  but.  in  the  case  of  a 
scheme,  only  rrfer  to  it  as  "  &  certain  scheme  for  regulating  or 
directing  the  administration  of  the  said  charity/')  and  upon 
HEARING  the  matter  of  the  said  application : 

It  is  ORDERED  that  (name,  elescription,  and  address)  one 
of  [or  the  trustee]  the  trustees  of  the  above  charity  be  re- 
moved [or  that  (name,  descriptiofi,  and  address)  be  appointed 
a  trustee  of  the  said  charity],  [or  that  (name,  description,  and 
address)  one  of  the  trustees  (or  the  trustee)  of  the  said  cha- 
rity be  removed,  and  that  (name,  description,  and  address)  be 
appointed  a  trustee  instead  of  the  said  (name  of  removed  true- 
tee)"]  :  And  it  is  further  ordered  that  (st<Ue  property 
and  rights  of  the  charity  as  described  or  indicated  in  the 
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M^?    ^^  ^^  ^^^^fi^^)  <^°  v®st  in  the  said  {natHes  of  irusiees  ut 
Sti.  '    whom  the  said  property  and  rights  are  to  vesC) :  And  it  is 
—       FURTHER  ORDERED  that  the  scheme  set  forth  in  the  Schedule 
hereunto  annexed  for  the  regulating  (or  directing)  the  admi- 
nistration of  the  said  charity  be  approved  and  established. 
Given  under  the  seal  of  the  Court,  this       day  of       18     . 
By  the  Court, 

Clerk  of  the  Court. 
Schedtde  referred  to  in  the  foregoing  order. 

(ffet'e  insert  scheme  approved  of,) 
This  is  the  Schedule  referred  to  in  the  above  order, 

(Clerh's  siff nature ) 

*»*  ^here  the  application  to  the  Court  does  not  embrace 
all  the  subjects  of  the  above  form,  such  part  may  be  adopted 
as  is  applicable  to  the  exigency  of  the  case. 


FORM   OF   ORDER   UNDER   SECTION    48. 

In  the  County  Court  of  holden  at 

(Seal.) 

In  the  matter  of  {title  of  charity). 
No.  of  charity. 

Upon  the  application  of  (name,  description,  and  address 
of  applicant)  to  (here  state  the  substance  of  the  application 
authorized  by  the  order  or  certificate),  and  upon  hearing 
the  matter  of  such  application : 

It  IS  ORDERED  that  the  (here  describe  the  estates  of  the 
charity  as  described  or  indicated  in  the  order  or  certificate), 
holden  in  trust  for  the  above-mentioned  charity,  do  vest  in 
**  The  Official  Trustee  of  Charity  Lands,"  and  his  suocessors 
in  trust,  for  the  said  charity. 

[(fFhere  any  periodical  or  other  payment  is  directed  with 
respect  to  any  copyhold  land,  add  as  to  a  periodical  payment 
the  following  clause) :  And  it  is  further  ordered,  with 
the  consent  of  the  (name,  description,  and  address  of  the  lord 
of  the  manor  wherein  the  estates  are  situated)  that  the  sum  of 
h  be  paid  by  (name,  description,  and  address  of  person 

ordered  to  pay)  to  the  said  lord  of  t.he  manor  of  on  the 
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day  of  next,  and  on  the  same  day  in  each  sue-    5?^^  ^^ 

ceediog  year  (as  the  case  may  be,)  in  compensation  for  fines  or       fSi.  * 
other  profits  which  would  have  become  due  upon  the  death       — 
or  admittance  of  the  tenants  of  such  laud,  being  part  of  the 
said  manor  holden  upon  trust  for  the  said  charity.] 

Given  under  the  seal  of  the  Court,  this       day  of      18     . 
By  the  Court, 

A,B., 

Clerk  of  the  Court. 


FORM    OF    ORDER   UNDER   SECTION    51. 

In  the  County  Court  of  hoiden  at 

(Seal.) 

In  the  matter  of  (title  of  charily). 
No.  of  charity. 

Upon  the  application  of  (name,  description ^  and  address 
of  applicant)  to  (here  state  the  substance  of  the  application 
authorized  by  the  order  or  certificate^  and  upon  hearing 
the  matter  of  the  said  application  : 

It  is  ordered  that  (names,  descriptions,  and  addresses) 
[where  they  are  personal  representatives,  insert  "  The  exe- 
cutors (or  administrators)  of  (name,  description,  and  address) 
deceased"]  do  transfer. the  £  bank  £3  per  centum 

annuities  or  reduced  annuities,  or  £S.  5«.  per  centum  annui- 
ties, or  bank  stock,  promissory  note,  bill  of  exchange,  bond^ 
debenture,  or  other  security  (as  the  case  may  be,)  standing 
in  the  name  (or  names)  (insert  the  names,  descriptions,  and 
addresses  of  the  persons  in  whose  names  the  stock  is  standing,) 
into  the  names  of  (names  of  official  trustees). 

[Where  securities  are  to  be  deposited,  vary  the  preceding 
order,  commencing  with  the  word«  "do  transfer,"  and  sub- 
stitute the  following :  '*  do  deposit  the  following  Exchequer 
biUs,  dated,  that  is  to  say,  No.  1806  for  £500,  No.  772  for 
£50,  etc.,  or  any  other  Exchequer  bills,  for  which  the  same 
may  be  exchanged  (as  the  case  may  be,)  with  (names  of  official 
trustees):'] 

Given  under  the  seal  of  the  Court  this      day  of      18     . 
By  the  Court, 

J.  B., 

Clerk  of  the  Court. 
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Orders  of  Fojin  of  Order  for  Paptient  of  Mone^  hy  any  Trmtee  of  any 
1854.  '  Charity  or  any  Person  holdhig  Money  belonging  to  any 
—  Charity, 

In  the  County  Court  of  holden  at 

(Seal.) 

In  the  matter  of  {title  of  charity). 

No.  of  charity. 

Upon  the  application  of  {namey  description,  and  address 
of  applicant)  to  {here  state  the  substance  of  the  application 
authorized  by  the  order  or  certificate),  and  upon  hearing 
the  matter  of  the  said  application : 

It  is  ordered  that  {name,  description,  and  address)  do  on 
or  before  the  day  of  18,  pay  the  sum  of 

£,  {with  interest  thereon  {if  any)"]  to  {state  party  or 

account.) 

Given  under  the  seal  of  the  Court,  this      day  of       18     . 

By  the  Court, 

A,  B., 

Clerk  of  the  Court. 


notice  of  appeal. 
In  the  matter  of  {name  charity). 

I  {name,  description,  and  address  of  the  appellant)  do  hereby 
give  notice,  that  I  am  aggrieved  by  {or  dissatisfied  with)  a 
certain  order  made  by  the  County  Coui-t  of  holden  at 

and  dated  the  day  of  ,  and  that  I  intend 

to  appeal  against  the  same,  and  the  grounds  of  appeal  are 
that  {/lere  state  grounds). 

Signed  {appellants  name). 

To  the  clerk  of  the  County  Court  of  holden  at 

Dated  this  day  of  18     . 


NOTICE    OF   SURETIES. 

In  the  County  Court  of  holden  at 

In  the  matter  of  {title  of  charity.) 
Take  notice  that  the  sureties  whom  I  propose  as  my  sure- 
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ties  on  the  appeal  in  the  above  matter  are  \Jiere  state  the  full    Orders  ot 
names  and  descriptions  of  t/ie  sureties,  whether  housekeepers  or       Jssi.^* 
freeholders^  and  their  residences  for  the  last  six  montlis,  therein       — 
mentioning  the  OQwit^  or  citify  places,  streets^  and  numbers^  if 
any}. 


FORM    OF   BOND. 

Know  nil  men  by  these  presents  that  we  {names,  descrip- 
iiouSy  and  addresses)  and  (names,  descriptions,  and  addresses) 
are  jointly  and  severally  bound  to  (tiame,  description,  and 
address  of  obligee)  in  &  of  good  and  lawful  money  of 

Great  Britain,  to  be  paid  to  the  said  {name  of  obligee)  or  his 
certain  attorney,  executors,  administrators,  or  assigns.  For 
which  payment  to  be  made,  we  bind  ourselves  and  each  (and 
ever})  of  us,  in  the  whole,  our,  and  each  of  our  heirs,  execu- 
tors, and  administrators,  jointly  and  severally,  by  these  pre- 
sents. 

Sealed  with  our  seals,  and  dated  tliis  day  of 

one  thousand  eight  hundred  and 

Whereas  an  order  dated  the  day  of  18     ,  was 

made  in  the  matter  of  {name)  Charity  by  the  County  Court 
of  holden  at  .     And  {name,  description,  and 

address  of  appellanf)  states  himself  to  be  aggrieved  by  {or 
dissatisfied  with)  the  said  order,  and  has  given  notice  of  ap- 
peal pursuant  to  the  Charitable  Trusts  Act,  1853,  and  the 
practice  of  the  Court.  And  whereas  the  Charity  Commis- 
sioners of  England  and  Wales  have  required  that  the  said 
(appellant)  should,  together  with  two  sufficient  sureties,  be- 
come bound  to  (persons  whom  the  Commissioners  direct  to  be 
obUffee)  in  the  sum  of  £  ,  to  pay  such  costs  of  the  pro- 

ceedings on  the  appeal  as  shall  be  ordered  to  be  paid  by  the 
said  appellant  \if  required  by  the  Commissioners,  and  also  to 
indemnify  the  charity  against  the  costs  and  expenses  of  and 
attending  such  appeal]. 

And  whereas  the  above-named  {names,  descriptions,  and 
addresses  of  sureties)  at  the  request  of  the  said  {name  of  ap- 
pellanf) have  agreed  to  enter  into  the  above  written  obligation 
for  the  purpose  aforesaid,  and  the  security  intended  to  be 
given  has  been  approved  of  by  {name  of  clerk). 

Now  the  condition  of  this  obligation  is  such,  that  if  the  i  approye  of 
above  bounden  {names,)  and  any  or  either  of  them,  shall  pay  *^*    ^^g  ^ 

z  2  j.k: 
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Ordert  of    unto  the  said  (name  of  the  obligee),  his  executors,  adminis- 
^1854.^'    trators,  or  assigns,  the  costs  of  the  said  appeal,  as  the  said 
—       Court  of  Appeal  shaU  order,  then  tlus  obligation  shall  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

A,  B.      (L.8.) 
a  D.     (L.S.) 

E.  F,      (L.8.) 

Signed,  sealed,  and  delivered  by  the  above  bounden  in  the 
presence  of 


609 


RULES  OF  THE  CHARITY  COMMISSIONERS. 

Xo.  1.   General  minutes  relating  to  the  Proceedings  of  the  Commie' 
sioners  and  Inepectars, 

No.  2.  EegulaUone  and  Instructions  concerning  Applications  to  the 
Board,  with  Forms  of  Application. 

No.  1. 

Getieral  Mmutes  relating  to  the  proceedings  of  the  CommiBsionen 
and  their  Inspectors.^ 

1.  The  CJommissioners  attending  daily  at  their  office  for 
the  dispatch  of  business  will  sit  as  a  Board  as  often  as  occa- 
sion shall  require,  and,  notwithstanding  any  adjouniment,  will 
resume  their  sittings  when  necessary. 

2.  All  communications,  papers,  and  documents  addressed 
or  sent  to  the  Commissioners  or  their  Secretary  shall  be  forth- 
with registered,  and  laid  before  the  Board. 

3.  A  separate  register  shall  be  kept  of  all  deeds,  muniments, 
or  documents  relating  to  charities  which  may  be  deposited 
with  the  Board. 

4.  Kegisters  shall  be  kept  of  all  letters,  instruments,  and 
documents  sent  from  the  office. 

5.  A  sunmiary  or  breviate  shall  be  made,  and  kept  in  the 
office,  of  the  proceedings  in  every  matter  brought  under  the 
consideration  of  the  Commissioners. 

6.  The  seal  of  the  Commissioners  shall  not  be  affixed  to 
any  document  except  at  a  sitting  of  the  Board. 

7.  As  a  general  rule,  the  Board  will  require  applications 
with  reference  to  any  charity  to  be  made  in  writing,  and  signed 
by  the  applicants  ;  but  the  Board,  without  any  precedent  ap- 
plication to  them,  will  institute  inquiries  and  exercise  their 
powers  with  respect  to  any  charity  where  it  shall  appear  to 
them  expedient  to  do  so. 

»  Sec  ante,  16  &  17  Vict.  87,  sec  7. 
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General         8.  As  ft  general  rule,  applications  will  be  proceedetl  with 
"'Soard."    in  the  ortler  in  which  they  are  received,  except  where  the 
—       Board  shall  (in  cases  of  urgency  or  for  any  special  reason) 
think  fit  to  depart  from  this  rule. 

9.  All  official  correspondence  shall  be  canied  on  iu  the 
name  of  the  secretar}'. 

10.  Examinations  and  iuquiiies  shall  be  conducted,  as  far 
as  may  be  found  practicable,  by  coiTcspondeuce  at  the  office 
of  the  Commissioners,  or  by  pei*sonal  communications  there 
made. 

11.  Every  case  in  which  local  examination  and  inqm'iy 
shall  be  requisite  shall  be  referred  by  the  Board  to  an  In- 
spector. 

12.  Upon  every  such  reference  a  copy  of  the  minute  of  the 
Board  relating  thereto,  signed  by  the  Secretary,  shall  be  de- 
livered to  the  Inspector  to  whom  the  reference  is  made,  and 
such  copy  shall  be  his  authority  for  prosecuting  the  examina- 
tion and  inquiiy  thereby  directed. 

13.  EveiT  such  examination  and  inquiry  shall  be  made  with 
such  public  and  particular  notices,  and  according  to  such  ge- 
neral conditions  as  the  Board  may  prescribe,  and  subject 
thereto,  in  such  manner  as  the  Inspector,  bearing  in  mind  that 
the  object  is  to  ensure  the  most  just  and  beneficial  application 
of  the  chanty,  shall  think  fit. 

14.  The  general  mode  of  conducting  the  examination  and 
inquiiy  will  be  left  to  the  judgment  and  discretion  of  the  In- 
spector, who  shall  be  at  liberty  to  avail  himself  of  all  such 
evidence  and  information  as  he  may  be  able  to  obtain,  and  to 
exercise  for  that  purpose  all  the  available  powers  of  the  Act, 
except  where  the  Board  shall  have  prescribed  any  particidar 
limitation  of  the  inquiiy  or  of  the  exercise  of  such  powers. 

15.  The  Inspector  shall  report  to  the  Board  the  i-esult  of 
every  such  examination  and  inquiiy,  and  shall  in  his  report 
mention  the  nature  of  the  evidence  and  infonnation  obtained 
by  Mm,  and  whether  taken  on  oath  or  not. 

(Signed)         ?.  Erle. 

James  Hill. 
Ed.  Jones. 
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Begulations, 
No.  2.  etc.,  under 

Chaiitabb 

Eegulations  and  hiMtructions  concerning  Applications  to  the  '^^^  ^^ 
Board,  under  "  T/w  Charitable  Trusts  Jet,  1868,"  1— 

(16  &  17  Vict.  c.  137.) 

I.  Applications /or  Inquiry  or  Relief  respecting  any  Charity} 

1.  Anjr  person  or  persons  having  reasonable  grounds  may 
apply  to  the  Board  for  inquiry  or  relief  with  respect  to  any 
charity. 

2.  The  application  should  be  in  writing,  addressed  to  the 
Commissioners,  and  signed  by  the  applicants,  who  should  add 
their  respective  professions,  occupations  or  qualities,  and  resi- 
dences. 

3.  No  precise  form  is  necessary;  but  the  usual  designation 
of  the  charity,  and  the  name  of  the  parish,  township,  or  place 
for  the  benefit  whereof  the  charity  was  founded,  or  in  which 
it  is  administered,  and  the  names,  professions,  or  occupations, 
and  residences  of  the  trustees,  cr  persons  acting  in  the  ma- 
nagement or  administration,  should  be  stated  in  all  cases. 
Such  facts  and  circumstances  as  will  sufficiently  explain  the 
nature  and  object  of  the  application  should  also  be  stated, 

4.  A  separate  application  should  be  made  for  each  charity, 
except  where  several  charities  are  administered  together  under 
one  scheme  or  system  of  management. 

5.  On  receipt  of  an  application,  the  Board  will  make  such 
inquiries  and  adopt  such  proceedings  as  the  case  may  require. 

6.  A  form  of  iuitiatoi;y  application  is  subjoined.  (See  Ap- 
pendix, No.  1.) 

II,  Inquiries  to  be  instituted  by  the  Board? 

1.  When  an  examination  and  inquiry  into  any  charity  is 
oonsidered  necessaiy,  the  Board  will  communicate  with  the 
trustees  or  other  persons  capable  of  giving  the  required  infor- 
mation, 

2.  Porms  of  inquiry  are  subjoined.  (See  Appendix,  Nos. 
2,3,4,5.) 

»  See  ante,  16  &  1 7  Vict  c  137,  s.  7.  ^  Sec  ib. 
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etc^under'*     ^^^'  Applications  for  the  Opinion,  Advice^  or  Direction  of 
ciMriuble  ike  Board} 

Trast«Act, 

I —  1.  An  application  may  be  made  by  any  trustee,  or  other 

person  having  any  concern  in  the  management  or  administra- 
tion of  any  charity,  for  the  opinion,  advice,  or  direction  of  the 
Board,  in  the  matter  of  the  trust. 

2.  Every  such  application  should  contain  concise  state- 
ments, and,  as  far  as  conveniently  may  be,  in  numbered  para- 
graphs, of  all  the  material  facts  and  circumstances,  upon 
which  the  opinion,  advice,  or  direction  of  the  Board  is  de- 
sired. 

i$.  It  should  be  stated,  whether  the  application  is  made 
with  the  concurrence  of  all  the  trustees  or  persons  concerned 
in  the  management  or  administration  of  the  charity,  or  with 
the  dissent  of  any  and  what  proportion  of  them. 

4.  The  application  should  be  accompanied  by  any  docu- 
mentary evidence  which  will  explain  or  substantiate  the  state- 
ments. 

5.  The  Board  may  require  the  statements  to  be  explained 
and  altered,  in  point  of  form,  in  such  manner  and  as  ot^en  as 
may  be  thought  necessary. 

6.  The  Board  may  also,  at  any  time,  require  the  statements 
to  be  verified  by  the  statutory  declaration  of  the  applicants  or 
any  of  them. 

7.  On  the  application  being  approved,  a  duplicate  will  ge- 
nerally be  required  to  be  sent,  which  will  be  returned  to  the 
applicant  with  the  opinion,  advice,  or  direction  of  the  Board 
appended  thereto,  and  the  original  application  will  be  retained 
by  the  Board  and  registered. 

8.  A  form  of  application  is  subjoined.  (See  Appendix, 
No.  6.) 

IV.  Applications  for  an  Order  or  Certificate  of  the  Board  au- 
ihorizing  the  Institution  of  any  Suit  or  other  Proceeding 
before  any  Court  or  Judge? 

1.  Any  person  applying  for  an  order  or  certificate  of  the 
Board  authorizing  the  institution  of  any  suit  or  other  pro- 
ceeding before  any  court  or  judge,  should  transmit  to  the 
Board  a  notice  and  statement  in  writing,  setting  forth  whether 

>  See  ante,  16  &  1?  Vict.  c.  137.  8.  16.  ^  See  ib.  ss.  17.  10. 
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or  not  he  is  a  trustee  or  person  administering  or  claiming  to  ReguJations, 
administer,  or  interested  in  the  charity,  or  an  inhabitiint  of  chinSw*e 
the  parish  or  place  within  which  the  charity  is  administered  T^^  ^^'» 
or  applied ;  the  amount  of  the  gross  annual  income  of  the       I — 
charity ;  and  all  the  other  material  facts  and  circumstances  of 
the  case  ;  and  explaining  the  nature  and  objects  of  the  pro- 
p<jsed  buit  or  other  proceeding. 

2.  The  facts  and  circumstances  should  be  stated  in  num- 
bered paragraphs,  as  far  as  conveniently  may  be. 

3.  Where  the  object  of  the  proposed  proceeding  is  the  re- 
moval of  tnistees,  their  names,  descriptions,  and  residences, 
and  the  reasons  for  their  proposed  removal,  should  be 
stated. 

4.  The  names,  descriptions,  and  residences  of  the  tmstees 
proposed  to  be  appointed  should  also  be  stated, 

5.  Where  the  object  of  the  proposed  proceeding  is  a  new 
scheme,  the  notice  and  statement  should  contain  information 
as  to  the  past  administration  of  the  charity,  and  its  results, 
and  the  natui*e  and  provisions  of  the  proposed  scheme. 

6.  In  proposing  schemes  care  should  be  taken  to  deviate  as 
little  as  possible  from  the  original  purposes  and  intentions  of 
the  founder. 

7.  The  Board  may  require  the  statement  to  be  explained 
and  altered  in  point  of  form  in  such  manner  and  as  often  as 
may  be  thounht  fit. 

8.  The  Board  may  also  require  the  statement  to  be  verified 
by  statutory  declaration  or  otherwise. 

9.  A  form  of  application  is  subjoined.  (See  Appendix, 
No.  7.) 

10.  Where  the  proposed  proceeding  is  to  be  taken  under 
the  special  jurisdiction  created  by  the  Act,  for  the  establish- 
ment or  alteration  of  a  scheme  or  the  appointment  or  removal 
of  any  trustee,  notice  must  be  given  in  the  mode  which  will 
be  directed  by  the  Board. 

11.  Forms  of  notices,  and  supplementary  forms  for  giving 
effect  thereto,  are  subjoined.  (See  Appendix,.  Nos.  8,  ft,  lU, 
11,  12,  13.) 

12.  W  hen  the  Board  shall  have  been  satisfied  that  the  pro- 
posed proceeding  is  proper,  and  that  any  required  notice  has 
been  duly  given,  the  requisite  order  or  certificate  will  be 
issued  to  the  applicant,  or  to  such  other  person  as  may  be 
approved. 

I  3 
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Keguiatioi:8,  V.  ^ppUcaltons  for  the  jiutlwriiy  of  the  Board  to  (jranl 
Chariubl?  building^  repairing^  improving^  mining^  or  othtr  Ijcaftes^  or 
y™***'^*'*'        to  cut  Timber y  or  make  Roads  or  other  Iwprotemeuta.^ 

1.  Applications  for  the  authority  of  the  Board  to  grant 
building,  repairing,  improving,  mining,  or  other  leases,  or  to 
cut  timber,  or  make  roads  or  other  improvements,  can  only  be 
made  by  the  trustees  or  pei*sons  acting  in  the  administi'ation 
or  management  of  any  charity  or  the  estates  or  property 
thereof. 

2.  A  form  of  application  for  authority  to  grant  a  lease  is 
subjoined.     (See  Appendix,  No.  14.) 

VI.  Applications  for  the  Authority  of  the  Board  to  effect  Sales 
or  Exclianges? 

1.  Applications  for  the  authority  of  the  Boai-d  to  effect 
sales  or  exchanges  can  only  be  made  by  trustees  or  persons 
acting  in  the  administration  of  any  charity. 

2.  Forms  for  these  purposes  are  subjoined.  (See  Appen- 
dix, Nos.  15  and  16.) 

(Signed)         P.  Eule. 

James  Hill. 
Hd.  Jones. 


Appendix  to  Regllations  and  Instiiuctioxs. 

Contents  of  the  Appendix. 

rAcx 

No.  1. — Form  of  Initiatory  Application 515 

No.  2. — Form  of  General  Inquiry 516 

No.  8. — Form  of  Inquiry  aa  to  Kentcharges  withheld 517 

No.  4. — Form  of  Inquiry  as  to  Endowed  Grauunar  Schools    .     .     .519 
No.  5. — Form  of  Inquiry  as  to  Endowed  National,  British,  Infant, 

and  other  Schools 321 

No.  C. — Form  of  Application  for  the  Opinion,  Advice,  or  Direction 

of  the  Board 525 

No.  7. — Form  of  Application  for  an  Order  or  Certificate  of  the 
Board  authorizing  any  Suit  or  other  Pi-oceeding  hcfore 

any  Court  or  Judge 526 

No.  8. — Form  of  Notice  of  Application  for  the  Removal  ofTi'us- 
tees,  the  Appoiiitmcut  of  New  Trustees,  and  the  Esta- 
blishment of  a  Scheme 527 
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Scheme 530 

No.  1 2. — Form  of  Requisitiou  under  Section  42 53 1 

No.  13. — Foi-ui  of  Declaration  as  to  Publication  of  Notice     .     .     .532 
No.  14. — Form  of  Application  for  the  Authority  of  the  Board  to 

grant  a  Lease 53S 
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Sole 534 
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Noie. — Any  of  the  following  Forms  may  be  obtained  separately,  on  appli- 
cation at  the  Office  of  the  Commissioners  in  London. 


No.  \} — Form  of  hdtiatory  Application, 

To  the  Charity  Commissioners  for  Eng- 
land and  Wales. 

•  insort  the  usual  name  In  the  matter  of  the  Charity 

rityr^'then^^oVt  Called*  in  the 

DariBh,  township,  or  place  of  in  the  COUntV  ot 

for  the  benefit  whereof 

The  following  statements  are  submitted 
for  the  consideration  of  the  Board  : — 


the  charitT  was  founded, 
or  in  which,  it  is  admini- 
stered. 


The  applicants  should  1  • 

8iat<>  here  eoncitely  and,        o 
as  far  as  conTeniently  may  ' 

be,  in  numbered  para-  3.,  C^C. 

ipriiphs,  the  circnmstancea 

and  the  particniar  objects     I  (or  \ve)  declare  that  the  above  state- 
of  the  application.  mcnts  are  in  all  respects  tme  according  to 

my  {or  our)  information  and  belief. 

Dated  this         day  of         185     . 

t  The  applicants  shonid  J. 

here  aign  their  names,  ■ 

adding  their  professions 
or  occupations  and  resi- 
deocee. 

^  Note. — It  should  be  observed  that  the  Forms  which  ore  supplied  se- 
{mrately  at  the  oflSce  of  the  Connnissioncrs  do  not  bear  the  same  numbers 
as  those  appearing  in  this  paper. 
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r^^J,:  No.  2.— Form  of  General  Inquiry. 

etc.,  under 

Act  of  1853.  Chanty  Commissioners  for  England  and 

—  Wales. 

Ir'dS^^SJLrortiTeX.  I"  t^f  l^/ter  of  the  Chant V 

rity,  and  the  name  of  the  Called*  in  the 

K^S'iSSSTfh^'r  of  in  the  county  of 

the  charity  wafl  founded.      Information  is  required  by  the  Board 

or  in  which,  it  is  adoum-  xi.     r  n       •  •   x 

gtered.  iipon  the  followmg  points  : 

1.  Tlie  name  of  the  founder  of  the  Charity 
and  the  date  and  description  of  the  deed, 
will,  or  other  instrument  by  which  it  was 
founded,  and  a  short  statement  of  the  ma- 
terial contents. 

2.  Whether  there  has  been  any  augmenta- 
tion of  the  endowment,  and,  if  so,  by  whom,, 
and  how  made?  And  whether  there  is  any 
scheme  of  management  or  other  modification 
of  the  original  trust;  and,  if  so,  the  date 
and  particulars  thereof  ? 

3.  In  whose  custody  or  possession,  or  under 
whose  control,  the  deeds  or  instniments  of 
foundation,  and  any  other  instniments  affecfc- 
ing  the  Chanty,  now  are  ? 

4.  The  description,  local  situation,  and 
other  particulars  of  the  endowments,  pro- 
perty, and  possessions  of  the  Charity,  whe- 
ther consisting  of  real  or  personal  estate. 

5.  How  the  lands  and  i-eal  property  (if 
any)  belonging  to  the  Cliarity  arc  let  or  occu- 
pied ;  and  the  dates,  reservations,  and  terms 
of  the  several  leases  or  lettings  ? 

6.  How,  and  in  what  names,  the  personal 
property  (if  any)  is  invested  ? 

7.  The  gross  annunl  or  other  income  of  the 
Charity  from  every-  source,  distinguishing  the 
several  sources. 

8.  To  what  objects  and  in  what  manner 
the  income  of  the  Charity  is  applied  ? 

9.  The  names,  addresses,  and  desaiptions 
of  the  present  trustees  of  the  Charity,  or  of 
the  pei-sons  who  act  in  the  management  or 
administration  thereof. 
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10.  How  and  under  what  authority  and  Appeudix  to 
when  the  present  trustees  were  appointed?  Sender' 
Or,  from  what  period  the  persons  now  acting  Actofisss. 
in  the  management  or  administration  of  the 

Charity  have  so  acted  ? 

11.  Whether  any  conveyance  or  transfer 
of  ihe  Charity  property  has  been  made  to  the 
present  trustees,  and,  if  so,  the  nature  and 
date  of  such  conveyance  or  transfer  ? 

Any  other  statements  or  observations  which 
may  be  necessary  or  proper  for  morie  fully 
explaining  the  circumstances  of  the  Charity 
should  be  added. 

I  declare  that  the  above  statements  are 
in  all  respects  true  according  to  the  best 
of  my  information  and  belief. 

Dated  this         day  of         185     . 

*  The  informant  should  4» 

here  aign  his  name,  adding 
his  profMoion  or  oceupa- 
tiou  and  residence. 

No.  3. — Form  of  Inquiry  an  to  Rtiutcharges  withheld. 

Charity  Commissioners  for  England  and 
Wales. 
:rS'.Uoro7lhrh..         In  the  matter  of  the  Charity  called* 

rit7»  and  the  name  of  the  in  the  of 

S^SL-a^^fr^r  i"  the  county  of 

the  ehariiy  was  founded,      Information  is  required   bv  the  Board 

or  in  which  it  is  ad  mini-  .i       /.  n        •  •    ,  *' 

ttered.  upou  the  followmg  pomts : 

1.  The  present  trustees  or  other  persons 
by  whom  the  rentcharge  should  be  received 
and  distributed. 

2.  How  the  present  trustees  were  ap- 
pointed, and  the  dates  of  their  several  ap- 
pointments ? 

3.  Whether  the  rentcharge  has  been  legally 
vested  in  the  present  trustees  ? 

4.  The  date  and  other  particulars  of  the 
deed,  will,  or  other  instrument  by  which  the 
rentchm-ge  was  created,  and  of  that  by  which 
it  was  devoted  to  the  Charity  ? 

5.  Whether  the  property  subject   to   the 
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Appendix  to  rentcharge  is   described    iu   the   instrument 

eta!runSer'  Creating  it — and,  if  so,  in  what  manner? — 

Act  of  i»o3.  or,  what  is  the  description  of  the  property  re- 

puted to  be  now  subject  to  the  rentcharge  ? 

6.  Whether  the  deed  or  instrument  cre- 
ating the  rentchai^e  and  any  other  subse- 
quent deeds  or  instniments  relating  thereto 
are  in  the  possession  of  the  tnistecs?  If 
not,  what  is  known  respecting  them  shouhl 
be  stated. 

7.  Whether  tlie  rentcharge  was  usually 
paid  by  the  owner  of  any,  and  wliat,  parti- 
cular property  during  any,  and  what,  period  ? 
And  what  proof  can  be  given  of  such  pay- 
ment ? 

8.  When,  and  by  whom,  was  the  last  pay- 
ment of  the  rentcharge  made  ? 

9.  The  name  and  address  of  the  present 
owner  of  the  particular  property  considered 
to  be  subject  to  the  rentchai-ge ;  and  whether 
he  derives  his  title  thereto  from  any  person 
by  whom  tlie  rentcharge  is  known  to  have 
been  previously  paid  ? 

10.  W'hat  reasons  (if  any)  are  assigned  by 
the  present  owner  for  refusing  payment  of 
the  rentcharge  ? 

11.  When  the  last  demand  for  such  pay- 
ment was  made  ? 

12.  Whether  any,  and  what,  proof  of  the 
identity  of  the  property  subject  to  the  rent- 
chai-ge  can  be  obtained  by  refei^nce  to  old 
maps  or  surveys,  or  parochial  assessments, 
or  other  documentary  evidence,  or  from  the 
testimony  of  any  of  the  inhabitants,  or  by 
any  other  means  ? 

I  declare  that  the  foregoing  statements 
are  true  according  to  the  best  of  my  infor- 
mation and  belief. 
,  ,    ,,  Dated  this         dav  of         185 

•  The  informant  should  ^  • 

hero  sign  his  niune,  Hdding 
his  profession  or  ocou- 
paUon  and  residence. 
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No.  4. — Form  of  Inquiry  an  to  Endowed  Grammar  Schools.   reguisHous, 

etc.,  under 

Charity  Commissioiiere  for  England  and  ^*^  ^Li®^' 
Wales. 
•  Insert  the  usual  name  lu  the  matter  of^  School,  in  the 

or  desiimatioii  of  the  _p  ■      i.i,_ 

school,  and  of  ihe  pariah,  O'  *"  ^^^ 

township,  or  place  in  COUTlty  of 

which  it  is  situate.  Information  is  required  by  the  Board 

upon  the  following  points  : 

1.  The  date  and  particulars  of  the  founda- 
tion of  the  school. 

2.  The  particulars  of  the  estates  and  pro- 
perty forming  the  endowment. 

3.  The  amount  of  the  average  gross  annual 
income  from  every  source,  distinguishing  each 
source. 

4.  The  names,  professions  or  occupations, 
and  residences  of  the  goveraors,  trustees,  or 
managers  of  the  school ;  how  they  were  ap- 
pointed, and  the  dates  of  their  appointments. 

5.  The  means  for  the  rentwal  or  continu- 
ance of  the  trust  or  manage meut,  upon  the 
occurrence  of  any  vacancy. 

6.  The  name  and  residence  or'  the  Visitor, 
if  any? 

7.  Whether  there  are  any  statutes  or  regu- 
lations for  the  conduct  or  management  of  the 
school  ?  (If  so,  a  copy  of  the  same  should 
be  sent,  and  it  should  be  stated  by  what 
authority  they  were  established  and  in  whom 
any  power  of  revision  or  alteration  of  them 
is  vested.) 

8.  The  names  and  ages  of  the  masters, 
the  dates  of  their  appointments,  and  by 
whom  and  under  what  authorily  t\iey  were 
respectively  appointed. 

9.  The  particulars  of  the  qualifications  and 
duties  of  each  master. 

10.  The  particulars  of  the  salaiy  and  emo- 
luments of  each  master. 

11.  Whether  a  residence  is  provided  for 
the  masters  ? 
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^?S£ti*  *o  12.  Whether  the  masters  are  resident  and 

Jt?^^d?r'  devote  their  whole  time  to  the  duties  of  their 

Act  of  18&3.  offices?     If  not,  state  what  other  occupations 

they  have,  the  time  engaged,  and  the  emolu- 
ments derived  from  them. 

13.  Whether  the  duties  of  the  masters  are 
performed  to  the  satisfaction  of  the  gover- 
nors or  trustees  ? 

14.  Whether  any  provision  is  made  for  the 
retirement  of  the  masters  on  account  of  ill 
health,  old  age,  or  otherwise,  or  for  their 
removal  for  any  other  reason  ? 

15.  The  average  number  of  boys  attending 
the  school  for  the  last  three  years,  distinguish- 
ing the  free  boys  from  the  others. 

1 6.  The  present  number  of  boys  attending 
the  school, — making  the  same  distinction. 

17.  By  whom  the  free  boys  are  appointed  ? 

18.  The  qualifications  for  appointment  as 
to  age,  parentage,  residence,  and  condition  in 
life,  and  up  to  what  age  boys  are  allowed  to 
remain  in  the  school. 

19.  The  nature  of  the  education  afforded 
by  the  school. 

20.  Whether  iustniction  in  the  catechism 
and  doctrines  of  the  Chiu-ch  of  England  is 
insisted  upon  in  all  cases,  without  reference  to 
the  religious  tenets  of  the  parents  or  guard- 
ians of  the  boys  ? 

21.  Whether  any  entrance  fee  or  other 
charge  is  made  for  the  boys  termed  "free 
boys  "?  If  so,  the  particulars  and  amount  of 
each  fee  or  annual  or  other  charge  for  each 
boy. 

22.  How  books  and  stationeiy  are  pro- 
vided and  paid  for? 

23.  Whether  the  free  boys  derive  any  other 
benefit  from  the  Charity  besides  the  instruc- 
tion at  the  school  ?  If  so,  state  the  nature 
and  particulai*s  of  such  benefit. 

24.  Whether  there  are  any  exhibitions  or 
scholarships  for  the  benefit  of  the  school  ?     If 
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SO,  their  number,  and  the  value  and  duration  Appendix  to 

and  other  particulars  of  each.  Sa^de?* 

25.  By  whom  such  exhibitions  or  scholar-  Act  of  1863. 
ships  are  awarded;   the  present  number  of 
exhibitioners  or  scholars ;   and  the  average 

number  of  such  exhibitionei-s  or  scholars  dur- 
ing the  last  three  years  ? 

26.  Whether  the  exhibitioners  or  scholars 
are  taken  from  the  free  and  other  boys  indis- 
criminately, and  whether  they  are  appointed 
after  an  examination  as  to  their  respective 
merits ;  and  in  that  case,  by  whom  and  in 
what  manner  such  examination  is  conducted? 

27.  The  nature  and  capabilities  of  the 
school-buildings  and  masters'  residences,  if 
any,  and  their  condition  as  to  repairs. 

Any  other  infonnation  or  particulars  re- 
specting the  School  with  which  the  Commis- 
sioners should  be  made  acquainted  should  be 
achled. 

I  dechire  that  the  above  statements  are 
in  all  respects  true  according  to  my  infor- 
mation and  belief. 

Dated  this         day  of         185     . 

*  The  informant  should  « 

here  sign  his  name,  adding 
Us  profession  or  occupa- 
tion and  residence. 


No.  5. — Form  of  Inquiry  as  to  Endotoed  National,  British, 
Infant,  and  other  Schools. 

Charity  Commissioners  for  England  and 
Wales. 
•  Insert  the  usual  name  In  the  matter  of  *  scbool,  in  the 

or  designation  of  the  ^r  ;,,  4.k.. 

school,  and  of  the  parish,  O'  "^  IHe 

tovrnshi]},  or  place  in  COUnty  of 

which  it  is  situate..  Information  is  required  by  the  Boai-d 

upon  the  following  points : 

1 .  Tlie  date  and  particulars  of  the  founda- 
tion of  the  school. 

2.  The  particulars  of  the  estates  and  pro- 
]x;rty  foi*ming  the  endowment. 
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Appendix  to  8.  The  amount  of  the  average  gross  annual 

J^^der*  income  from  every  source,  distinguishing  each 

Act'of  1H63.  source. 

4.  The  names,  occupations  or  professions, 
and  residences  of  the  trustees  or  managers  of 
the  school,  and  of  the  visitor,  treasurer,  and 
secretary,  if  any. 

5.  The  means  for  the  renewal  or  continu- 
ance of  the  trust  or  management  upon  the 
occurrence  of  any  vacancy. 

6.  Whether  there  are  any  rules  or  regula- 
tions for  the  conduct  or  management  of  the 
school  P  (If  so,  a  copy  of  the  same  should 
be  sent.) 

7.  The  names  and  ages  of  the  schoolmaster 
and  schoolmistress,  the  dates  of  their  ap- 
pointments, and  by  whom  or  under  what 
authority  they  were  respectively  appointed, 
and  for  what  period  the  appointments  are 
held? 

8.  Whether  there  is  any  provision  for  dis- 
missing the  schoolmaster  or  schoolmistress, 
and  if  so,  in  whom  the  power  of  dismissal 
rests  P 

9.  The  particulars  of  the  qualifications 
and  duties  of  the  schoolmaster  and  school- 
mistress. 

10.  The  particular  of  the  salaries  and 
emoluments  of  the  schoolmaster  and  school- 
mistress. 

11.  Whether  residences  are  provided  for 
them? 

12.  Whether  the  schoolmaster  and  school- 
mistress are  resident,  and  devote  their  whole 
time  to  the  duties  of  their  office?  If  not, 
state  what  other  occupation  they  have,  the 
time  engaged,  and  the  emoluments  derived 
therefrom. 

18.  Whether  the  duties  of  the  schoolmaster 
and  schoolmistress  are  performed  to  the  satis- 
faction of  the  trustees  or  managers  ? 

14.  Whether  there  is  any  provision  for  tlie 
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retirement  of  the  schoolmaster  or  schoolmis-  AppcndU  to 

tress  on  account  of  ill  health,  old  age,  or  etf^funder' 

otherwise  ?  Act'of  1853. 

15.  The  average  number  of  children  at- 
tending  the  school  for  the  last  three  years : 
distinguishing  boys  from  girls. 

16.  The  present  number  of  children  at- 
tending the  school:  making  the  same  dis- 
tinction. 

17.  The  quaJifications  of  children  to  be 
admitted  to  the  school  as  to  age,  parentage, 
residence,  and  condition  in  life ;  and  to  what 
age  they  are  allowed  to  remain  in  the  school. 

18.  The  nature  of  the  education  afforded 
by  the  school. 

19.  Whether  instruction  in  the  catechism 
and  doctrines  of  the  Church  of  England  is 
insisted  upon  in  all  cases,  without  reference 
to  the  religious  tenets  of  the  children's  pa- 
rents or  guardians  ? 

20.  Whether  any  entrance  fee  or  other 
charge  is  made  for  admission  of  children 
into  the  school,  and,  if  so,  the  particulars 
and  amount  thereof? 

21.  How  books  and  stationery  are  pro- 
vided and  paid  for  ? 

22.  The  nature  and  capabilities  of  the 
school-buildings,  and  schoolmaster's  and 
schoolmistress's  residences  (if  any),  and  their 
condition  as  to  repairs. 

Any  other  information  or  particulars  re- 
specting the  school  with  which  the  Commis- 
sioners should  be  made  acquainted,  should  be 
added. 

I  declare  that  the  above  statements  are 
in  all  respects  tme  according  to  my  in- 
formation and  belief. 

Dated  this         day  of         185  . 

*  The  informant  shonld  Ht 

h«re  si^  his  name,  adding 
hit  profession  or  oocupa- 
tioB  and  midence. 
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repdtttf  JnsT      ^'^  ^f  ^*»^<»^  Inquiry  as  to  Charities  f>elonffing  to  the 
A*'*  Tims'  Society  of  Friaids, 

Charity  Commidsioners  for  England  and 
Wales. 
•  Insert  the  name  or  In  the  matter  of  the  charity  called* 

de-ignioionoftheoUrity.  ^^-^^  ^^^  ^^  ^j^^  charities  adminis- 

Insert  the  name  of  the  tered  by  the  meeting. 

Srf^gtothTsew^^**''     Information  is  required  by  the  Board 

places  where  it  is  held,     upon  the  following  points  : 

1.  The  name  of  the  founder  of  the  charity, 
and  the  date  and  description  of  the  deed, 
will,  or  other  instrument  by  which  it  was 
founded,  and  a  short  statement  of  the  ma- 
terial contents. 

2.  Whether  there  has  been  any  augmenta- 
tion of  the  endowment,  and,  if  so,  by  whom, 
and  how  made,  and  whether  there  is  any 
scheme  of  management  or  other  modification 
of  the  original  trusts,  and,  if  so,  the  date  and 
particulars  thereof? 

3.  In  whose  custody  or  possession  or  under 
whose  control  the  deeds  or  instruments  of 
foundation,  and  any  other  instruments  affect- 
ing the  chnrity,  now  are  ? 

4.  The  description,  local  situation,  and 
other  particulars  of  the  endowments,  property, 
and  possessions  of  the  charity,  whether  con- 
sisting of  real  or  personal  estate. 

5.  How  the  lands  and  real  property  (if 
any)  belonging  to  the  charity  are  let  or  occu- 
pied, and  the  dates,  reservations,  and  terms  of 
the  several  leases  or  lettings  ? 

6.  How,  and  in  what  names,  the  personal 
property  (if  any)  is  invested  ? 

7.  Tlie  gross  annual  or  other  income  of 
the  charity  from  every  som*ce,  distinguishing 
the  several  sources. 

8.  To  what  objects  and  in  what  manner 
the  income  of  the  charity  is  applied  ? 

9.  The  names,  addresses,  and  descriptions 
of  the  present  trustees  of  the  charity,  and  of 
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the  persons  who  act  in  the  management  or 
administration  thereof. 

10.  How,  and  under  what  authority,  and 
when  the  present  trustees  were  appointed ;  or, 
from  what  period  the  persons  now  acting  in 
the  management  or  administration  have  so 
acted? 

11.  Whether  any  conveyance  or  transfer 
,  of  the  charity  property  has  been  made  to  the 

present  trustees,  and^  if  so,  the  nature  and 
date  of  such  conveyance  or  transfer  ? 

Any  other  statements  or  observations  which 
may  be  necessary  or  proper  for  more  fully 
explaining  the  circumstances  of  the  charity 
should  be  added. 

declare  that  the  above  state- 
ments are  in  all  respects  true  according  to 
the  best  of  information  and 

belief. 

Dated  this        day  of        185  . 

*  The  informaiits  shoald  * 

here  sign  their  names, 
•ddiiig  their  profeedons 
or  oocnpatione  and  reai- 


Appendix  to 
regnlationB, 
etc  ,  ander 
Aotofl863. 


I  or  we. 


Mjoronr. 


No.  6. — Form  of  Application  for  the  Opinion,  Advice,  or 
Direction  of  the  Board. 

To  the  Charity  Commissioners  for  England 
and  Wales. 

In  the  matter  of  the  charity  called* 
in  the  of 

in  the  county  of 

The  undersigned  beingf 


*  Insert  the  usual  name 
or  designation  of  the 
charity,  and  the  name  of 
the  parish,  township,  or 
place  for  the  benefit 
whereof  the  charity  was 
founded,  or  in  which  it  is 
administered. 

t  A  trustee  or  person 
ooDcemed  in  the  manage- 
ment or  administration  of 
the  ohaiity. 


ss  far  as  couTenieni 
may  be,  in  nxunberc- 
oarsgraphs,  the  materiel       3 
uctsand 


submits  the  following  statement : 

and,      1. 


of  thee 


i  eirenmstances 


4.,  etc. 
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Appendix  to  Opinion,  adrice,  or  di-        Under  the  forcgoiiij^  circumstnnces  the 
eS^der'  "^^**°'  Undersigned  makes  application  to  the  Board 

Act ofisss.  for  their  on  the  following 

points ; 

8t»t6  here,  w  f«  as  con-  That  Is  tO  Say, 

▼eniently  may  bo,  in  uum-  i  -x 

b«red  paragraphs,  the  ^  ^^^' 

r»tflc  points  upon  which 

opinion,  adyice,  or  2nd, 
direction  is  draired. 

I  declare  that  the  above  statement  is  in 
all  respects  true  according  to  my  informa- 
tion and  belief. 

Dated  this         day  of         185  . 

*  The  applicant  should  « 
here  sign  nis  name,  adding 

his  profession  or  occupa- 
tion and  residence. 

No.  7. — Form  of  ^Ipplication  for  an  Order  or  Certificate  of 
the  Board  authorizing  any  Suit  or  other  Proceeding  before 
any  Court  or  Judge, 

To  the  Charity  Commissioners  for  England 

•  Insert  the  usual  name        and  WalcS. 

rit'r»^he°.l*o/«;:         In  .the  matter  of  the  charity  caUed* 

parish,  township,  or  place  in  the  of 

for  the  benefit  whereof 


xor  ine  Denenc  wnereoi  •„  .1  ^  «^„^t„  ^Q 

the  charity  was  founded.  ^  the  COUnty  Ot 

or  in  which  it  is  admini- 


stered. 

t  The  applicant  should        The  undersigned,  being  t 

here  state  whether  or  not 
he  is  trustee  or  person 
administering  or  claiming 
to  administer,  or  inter- 
ested in,  the  charity,  or 
an  inhabitant  of  the  parish 
or  place  within  which  the 
charity  is  administered  or 

applicable.  submits  the  following  notice  and   state- 

ment: 

State  here  concisely  and,  1 

as  far  as  conveniently 

may  be,  in  numberea  2 . 

paragraphs,  all  the  ma-  o      .Xp 

terisi  facts  and  oiroum-  "'»  ^"'^* 

stances  of  the  case. 

Under  the  foregoing  circumstances  the 
undersigned  is  desirous  of  instituting  pro- 
ceedings for  effecting  the  following  objects; 

That  is  to  say, 
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State  h«i«.  as  far  as  con-  ig^^  Appendix  to 

Tenient^  may  be,  m  num-  ^^SiTh^Lo 

beredpi»Ki4phs.the  o,,,i    ^x^  IJfTn?^' 

specific  objJcti  tor  ^  hich  '^"^'  «*C.  l^'Jf*,^^', 

plroceedinis  are  proposed  ^*^  fli^^* 

to  be  taken. 


1>e9cribe  the  oonrt  or 
judge. 


The  undersigned  accordingly  requests  the 
Board  to  issue  an  order  or  certificate  autho- 
rizing him  to  make  an  application  to 

for  eflfecting  the  above  objects. 

I  declare  that  the  above  statement  is  in 
all  respects  true  according  to  my  informa- 
tion and  belief. 

Dated  this         day  of         185  . 


*  The  applicant  should 
here  sign  nis  name,  adding 
his  protession  or  occupa- 
tion and  residence. 


No.  8. — Form  of  Notice  of  Application  for  the  Removal  of 
Trustees,  the  Appointment  of  new  Trustees,  and  the  Esta- 
blishment of  a  Scheme. 

VS:S^^t^^.        In  the  matter  of  the  chnrity  caUed* 

Titjj  and  the  name  of  the 

the  chanty  was  founded,  m  the  COUUty  01 

or  in  which  it  is  admini- 

By  order  of  the  Charity  Commissioners 
for  England  and  Wales,  notice  is  hereby 
given  that  application  is  intended  to  be 
made  to 

Describe  the  Judge  of  the 
Court  of  Chancers,  or  the 
County  or  other  Court,  as 
the  case  may  be. 

Insert  the  date,  which    ou  or  after  the  day  of 

mustnot^beiewtimn  ^  for  the  following  objects;  that  is  to  say, 
fixing  of  the  notice.  The  removal  of 

Kame  or  names  of  the 
trustee  or  trustees  to  be 
remored. 

from  being  a  trustee  (or  trustees)  of  the 
above-mentioned  charity ; 

The  appointment  of  new  trustees  of  such 
charity: 
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Appmdiz  to  And  the  estabKshment  of  a  scheme  for 

•telfuadOT*  the  regulation  thereof. 

Act  of  i86a«  The  following  persons  are  intended  to 

be  proposed  as  new  trustees  of  the  said 

charity ;  that  is  to  say, 

Insert  the  names,  descrip- 
tions, and  residences  of 
the  proposed  new 
trustees. 

The  proposed  scheme  may  be  inspected, 
without  charge,  on  any  day,  excepting 
Sunday,  during  the  next  days 

between  the  hours  of  10  and  in  the 

forenoon,  and  and  in  the 

afternoon,  at 

Describe  the  place  with- 
in tile  aboTc-mentioned 
parish  or  township  where 
the  scheme  may  be  seen. 

and  between  the  hours  of  11  and  3  at  the 
Office  of  the  said  Commissioners  at 
London. 

Any  person  desirous  of  making  objec- 
tion to  the  removal  of  the  said 
or  to  the  appointment  of  all  or  any  of  the 
proposed  new  trustees,  or  of  proposing  any 
other  trustee  or  trustees,  or  of  making  ob- 
jection to  the  proposed  scheme,  or  of  pro- 
posing any  alteration  thei-eof,  may  transmit 
notice  in  writing  of  his  intention  in  that 
behalf  to  the  said  Commissioners,  at  their 
said  Office,  within  days  from 

the  date  hereof. 
Insert  the  date.  Dated  this  day  of  185     . 

*  Signatures,  oocnpa-  # 

tiona,  and  residences  of 
the  persons  intending  to 
make  the  application. 

No.  9. — Form  of  Notice  of  Applicalion  for  the  Removal  of 
Trustees  and  the  Appointment  of  new  Trustees, 

:/dJSi2itrf'theThL         In.the  matter  of  the  charity  called* 

ritx.aQdthenameofthe  in  the  of 

«b*Z5r5k?JJ^  in  the  county  of 

the  charity  was  founded, 
or  in  which  it  is  admini- 
stered. 
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By  order  of  the  Charity  Commissioners  App^dix  to 
for  England  and  Wales,  notice  is  hereby  JtS^uSder' 
given,  that  application  is  intended  to  be  Actofissa. 
made  to 

Detoribe  the  Judge  of  the 
Gooit  of  Chaaoerv,  or  the 
County  or  other  Coort,  m 
the  case  m*7  be. 

days  after  the    for  the  following  objects  ;  that  is  to  say, 
•fflziag  of  the  notice.         The  removal  of 

ITame  of  the  trtutee  or 
tmstees  to  be  removed. 

from  being  a  trustee  {or  trustees)  of  the 
above-mentioned  charity,  and  the  appoint- 
ment of  new  trustees  of  the  same. 

The  following  persons  are  intended  to 
be  proposed  as  such  new  trustees  ;  that  is 
to  say. 

Inert  the  names,  resi-        Any  person  desirous  of  making  objec- 

dencee,  and  deecnptiona  ..        .''  fi  i     i?  - 1  -j 

of  the  proposed  trustees,  tion  to  the  removal  of  the  said 

or  to  the  appointment  of  all  or  any  of  the 
proposed  new  trustees,  or  of  proposing  any 
other  trustee  or  trustees,  may  transmit  no- 
tice in  writing  of  his  intention  in  that  be- 
half to  the  said  Commissioners  at  their 
Office  at  London,  within 

days  from  the  date  hereof. 

Insert  the  date.  Dated  this  day  of  185 

*  SignatoreStOoeapaticns,  * 

sad  residences  of  the  per- 
sons intending  to  make 
the  application. 

No.  10. — Form  of  Notice  of  Application  for  the  Appointment 
of  Trustees. 

^r  «^t5o™f  thTcSa.  I^  ^^e  °^^tte^  «f  ^^«  C^a%  <»11«^* 

ritT)  and  the  name  of  the  in  the  of 

E?!&£SS?^;5jr  in  the  county  of 

the  ehariW^  was  founded, 
or  in  whien  it  is  adminis- 
tered. 

By  order  of  the  Charity  Commissioners 
for  England  and  Wales,  notice  is  hereby 
given,  that  application  is  intended  to  be 

2  A 
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Appendix  to  made  to 

TegalaitioDB. 

eto.,  tinder     Deicribe  the  Judge  of  the 

Aetof]8fiS.   CoortofChanoerTfOrihe 

(bounty  or  other  Court,  u 

the  omee  ma,j  be. 

Insert  the  date,  which      on  the  day  of 

muitnot^iew^M^    for  the  appointment  of  trustees  of  the 
aflBzing  of  the  notice,      above- mentioned  charity. 

The  following  persons  are  intended  to 

be  proposed  as  trustees  thereof ;  that  is  to 

say, 

Insert  the  names,  desorip- 
tions,  and  resideoccAf  tae 
proposed  trustees. 

Any  person  desirous  of  making  objec- 
tion to  the  appointment  of  all  or  any  of 
the  proposed  trustees,  or  of  proposing  any 
other  trustee  or  trustees,  may  transmit  no- 
tice in  writing  of  his  intention  in  that  be- 
half to  the  said  Commissioners,  at  their 
Office  at  London,  within 

days  from  the  date  hereof. 
Insert  the  date.  Dated  this  day  of  185     . 

*  Signatures,  ooenpations,  * 
and  residences  of  the  per- 
sons intending  to  make 

the  application. 

No.  11. — Form  of  Notice  of  Application  for  the  EetabUihnerU 
of  a  Scheme. 

•  Insert  the  u^ai  name  i^  the  matter  of  the  charitv  called* 

or  designation  of  the  cha-  .       ,  ^       ^ 

ritj,  and  the  name  of  the  m  the  Of 

^t  S:S?4°eJ^'r  in  the  county  of 

the  charity  was  founded, 
or  in  which  it  is  adminis- 
tered. 

By  order  of  the  Charity  Commissioners 
for  England  and  Wales,  notice  is  hereby 
given,  that  application  is  intended  to  be 
made  to 

Describe  the  Judge  of  the 

Court  of  Chancerr,  or  the 

County  or  other  Court, 

as  the  case  may  be.  • 

Insert  the  date,  which      On  the  day  of 

must  not  be  icM  than     for  the  establishment  of  a  scheme  for  the 
affixing  of'Se*notioe.*    regulation  of  the  above-named  charity'. 
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Describe  the  house  or 
place  within  the  above- 
meatiooed  puish  or 
township  wnere  the 
scheme  may  be  seeOi 


The  proposed  scheme  may  be  inspected  A.ppendix  to 
by  any  parishioner  or  person  interested  in  JSTunder' 
the  said  charity,  without  charge,  on  any  Act  of  1853. 
day,  excepting  Sunday,  during  the  next 
between  the  hours  of  10  and 
in  the  forenoon,  and 
and  in  the  afternoon,  at 


Insert  the  date. 

*  Signataree,  occupa- 
tions, and  reeidenoes  of 
the  parsons  intending  to 
make  the  application. 


and  between  the  hours  of  11  and  3  at  the 
Office  of  the  said  Commissioners,  at 
London. 

Any  person  desirous  of  making  objec- 
tion to  the  proposed  scheme,  or  of  pro- 
posing any  alteration  thereof,  may  transmit 
notice  in  writing  of  his  intention  in  that 
behalf  to  the  said  Commissioners,  at  their 
said  Office,  within  days  from 

the  date  hereof. 

Dated  this  day  of  185     . 


No.  12. — Form  of  Requisition  under  Section  42- 


*  Describe  the  persons  to 
whom  the  reqnuition  is 
to  be  addressed,  and  the 
ehnroh  or  chapel  of  the 
pariah  or  place  where  the 
notice  is  to  be  published. 

t  Insert  the  osnal  name 
or  designation  of  the  cha- 
ritj^  and  the  name  of  the 
Dwisih,  township,  or  place 
ibr  the  benefit  whereof 
CbfO  chari^  was  foimded, 
or  in  whicn  it  is  adminis- 
tered. 


To  the* 
of 


of  the 
in  the  county  of 


In  the  matter  of  the  charity  calledf 
in  the  of 

in  the  county  of 


Under  the  provisions  of  the  42nd  sec- 
tion of"  TheCharitable  Trusts  Act,  1853," 
and  in  pursuance  of  an  order  of  the 
Charity  Commissioners  for  England  and 
Wales,  you  are  required  to  allow  a  notice 
of  an  application  respecting  the  above 
2  A  2 
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Appeodiz  to  charity,  which  is  intended  to  be  made  to* 

'JP'*'»«»»»  •Dewribe  the  Judge  of 
?*:'!?\fe    theCooptofChanoeiy.or 
Act  of  1865.  the  Conntj  or  other 
"■■ ~         Court,  M  the  CMe  may  be. 

with  the  authority  of  the  said  Commis- 
sioners, to  be  affixed  to  or  near  the 
door  of  the 

and  to  remain  so  affixed  for  a  period  of 
fifteen  days  at  the  least. 

Dated 'tliis  day  of  185      . 

*  SigDBturefl,  deaorip.  « 
taons,  and  rendenoes  of 

the  persona  intendmg  to 
make  the  applioation. 

No.  13. — Form  of  Declaration  as  to  Publication  of  Notice, 

To  the  Charity  Commissioners  for  Eng- 
land and  Wales. 
^r'dSjiSSo^SnhrJha.        In  .the  matter  of  the  charity  called* 

ritjr,  and  the  name  of  the  in  the  of 

^^^S:^IC^  in  the  county  of 

the  charity  waa  founded, 
or  in  whicuL  it  is  adminis- 
tered. 

Name,  description,  and         t 
residence  of  person  oer-  ,        ,       ,     , 

tiiying.  hereby  declare  that  a  notice  m  wntmg,  in 

the  form  directed  by  the  Board,  of  an  ap- 
t  Describe  the  Judge  of  plication  intended  to  be  made  tof 

the  Court  of  Chancery  or 
the  County  or  other 
Court,  as  the  ease  may  be. 

for  the 

state  shortly  here  the 
purposes  of  the  applica- 
tion. 

was  in  accordance  with  the  directions  of 
the  said  Board  duly  affixed  to  the 
door  of  the  of  on  the 

day  of  185     . 

Dated  this  day  of  185 

*  Signature,  description,  * 
and  residence  of  the  per- 
son certifying. 
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No.  14. — Form  of  Applicatum  for  the  Authority  of  the  Board  ^^gStiSJ^ 
to  ffrant  a  Letue,  2S'^i^. 

To  the  Charity  Ck)mmi8sioners  for  Eng- 
land  and  Wales. 
«^SS^?S?th;  dL        In  the  matter  of  the  charity  called* 

li^,  and  the  name  of  the  in  the  of 

l^tfc  bSS^whS^lf**  in  the  county  of 

S^in'^SLTJSSdS.     The  undersigned  l)emg  the 

tered. 

Tnutees  or  penont  act-  of  the  aboVC- 

ra^uufenneat.  *^  mentioned  charity,  and  being  of  opinion 
that  the  particular  property  hereinafter 
mentioned  belonging  to  the  same  charity 
may  be  beneficially  leased  in  the  manner 
hereinafter  mentioned,  submit  to  the  Board 
the  following  statement  and  proposal  in 
relation  thereto,  and  they  request  the 
Board  to  make  such  orders  under  their 
seal,  for  and  in  relation  to  the  granting  of 
a  lease  thereof,  as  they  may  think  fit. 
State, 

1.  The  mode  and  date  of  the  appointments 
of  the  existing  trustees  (if  any)  of  the  charity 
and  the  number  originally  appointed. 

2.  Whether  the  charity  property  is  legally 
vested  in  such  trustees,  and,  if  so,  by  what 
oonyeyanoe  or  assurance  ? 

3.  The  name  of  the  township,  parish,  and 
county  in  which  the  particular  property,  pro- 
posed to  be  leased,  is  situate. 

4.  The  nature,  extent,  and  general  descrip- 
tion of  the  same  property,  and  the  interest 
of  the  charity  therein,  and  whether  forming 
the  whole  or  part  only  of  the  property  of  the 
charity. 

5.  The  manner  in  which  it  has  been  let  or 
occupied  for  the  last  three  years. 

6.  The  amount  of  the  gross  rent  or  income 
arising  therefrom  during  the  last  three  years. 

7.  The  amount  and  particulars  of  the  out- 
goings or  deductions  in  each  of  such  years. 
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Appendix  to  8.  The  present  improved  annual  or  rack- 

S2!!^d»*  rent  value  of  the  particular  property. 

Act  of  18S8.  9.  The  object  of  the  proposed  lease,  and 

whether  for  building,  repairing,  improving, 

mining,  or  other  purposes. 

10.  The  reasons  for  supposing  or  believing 
that  the  grant  of  the  proposed  lease  will  be 
for  the  benefit  of  the  charity. 

11.  The  name,  quality,  profession,  or  oc- 
cupation and  residence  of  the  proposed  lessee. 

12.  The  amoimt  and  particulars  of  the 
proposed  rent  and  other  reservations,  if  any. 

13.  The  proposed  term. 

14.  The  nature  of  the  special  covenants  or 
provisions  (if  any)  intended  to  be  inserted  in 
the  lease. 

15.  The  name  and  address  of  any  surveyor 
by  whom  the  property  has  been  or  is  pro- 
posed to  be  surveyed  and  valued  on  behalf  of 
the  charity,  or  to  whom  the  tenns  and  con- 
ditions of  the  proposed  lease  have  been  or 
are  to  be  submitted  for  approval. 

Note. — If  any  report  or  valuation,  or  any 
map  or  plan,  of  the  property  has  been  made, 
the  same  or  a  copy  of  each  should  be  sent 
herewith,  The  Commissioners  will,  if  they 
think  fit,  require  the  property  to  be  surveyed 
and  valued,  and  the  proposed  lease  to  be  re- 
ported on  or  approved  by  a  surveyor  appointed 
by  themselves. 

We  declare  that  the  foregoing  statement 
is  in  all  respects  true  according  to  our  in- 
formation and  belief. 

Dated  this  day  of  185     . 

*8ignatnTM,  professions  * 

or  oocapstions,  and  resi- 
denoes  of  appliosnts. 

No.  15. — Form  of  Application  for  the  AuthorUy  qf  the  Board 
for  a  Sale, 

To  the  Charity  Commissioners  for  Eng- 
land and  Wales. 
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MnawtUMosoidiume  In  the  matter  of  the  charitv  Called*    Appendix  to 

or  aMigoMaonoi  the  cna>  *'  regnlationa, 

rUty,  and  the  name  of  the  etc.,  under 

tlM  diuitr  was  founded,  m  the  COUntv  Of 

or  in  whicn  it  ie  adminis- 

tcied. 

t  Trnateet  or  penons  aot-    The  undersigned  being  thef 

ing  in  the  admixditnition. 

of  the  aboTe-named  charity,  and  being  of 
opinion  that  under  the  special  circum- 
stances hereinafter  mentioned  a  sale  of  the 
particular  property  hereinafter  also  men- 
tioned can  be  effected  on  such  terms  as  to 
increase  the  income  of  the  charity,  or  would 
otherwise  be  advantageous  to  the  charity, 
hereby  request  the  Board  to  inquire  into 
such  circumstances,  and  if  after  inquiry 
the  Board  are  satisfied  that  the  proposed 
sale  will  be  advantageous  to  the  charity, 
to  authorize  the  said  sale,  and  give  such 
directions  in  relation  thereto,  and  for  se- 
curing the  due  investment  of  the  money 
arising  from  such  sale,  as  the  Board  may 
think  fit. 
State, 

1.  The  mode  and  date  of  the  appointments 
of  the  existing  trustees  (if  any)  of  the  charity, 
and  the  number  originally  appointed. 

2.  Whether  the  charity  property  is  legally 
vested  in  such  trustees,  and,  if  so,  by  what 
conveyance  or  assurance. 

3.  The  name  of  the  township,  parish,  and 
county  in  which  the  particular  property  pro- 
posed to  be  sold  is  situate. 

4.  The  nature,  extent,  and  general  descrip- 
tion of  the  same  property,  and  whether  form- 
ing the  whole  or  part  oidy  of  the  property  of 
the  charity. 

5.  The  estate  and  interest  of  the  charity 
therein. 

6.  The  manner  in  which  the  particular 
property  has  been  let  or  occupied  for  the  last 
three  years. 
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Appendix  to  7.  The  amount  of  the  gross  rent  or  income 

JS^l'mider'  arising  therefrom  during  the  last  three  years. 

Act  ef  1868.  g.  The  amount  and  particulars  of  the  out- 

goings or  deductions  in  each  of  such  years. 

9.  The  present  improved  annual  or  rack- 
rent  value  of  the  particular  property. 

10.  The  special  circumstances  under  which 
the  sale  is  proposed,  and  the  advantages  likely 
to  result  to  the  charity  therefrom. 

11.  Whether  the  sale  is  proposed  to  be 
made  by  public  auction  or  private  contract, 
and  whether  any  offer  for  the  purchase  there- 
of has  been  received,  and  the  terms  of  such 
offer? 

12.  The  name,  quality,  profession,  or  oc- 
cupation, and  residence  of  the  person  by  whom 
any  such  offer  has  been  made. 

13.  The  manner  in  which  it  is  proposed 
that  the  purchase-money  should  be  invested, 
and  how  any  such  investment  thereof  is  pro- 
posed to  be  secured. 

14.  The  name  and  address  of  any  surveyor 
by  whom  the  property  has  been  or  is  proposed 
to  be  survey^  and  valued  on  behalf  of  the 
charity. 

Note, — If  there  is  any  report  or  valuation, 
or  any  map  or  plan  of  the  property,  the  same 
or  a  copy  of  each  should  be  sent  herewith. 
The  Commissioners  will,  if  they  think  fit,  re- 
quire the  property  to  be  surveyed  and  valued, 
and  the  proposed  sale  to  be  reported  on  or 
approved  by  a  surveyor  appointed  by  them- 
selves. 

We  declare  that  the  foregoing  statement 
is  in  all  respects  true  acoonling  to  our  in- 
formation and  belief. 

Dated  this  day  of  18     . 

*  SignatoTM,  professions,  * 

or  oocQpationB,  and  resi- 
dences of  applictmts. 
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No.  16.— Form  of  Application  far  the  Authority  qf  the  Board  i^^j!^ 
for  an  Exchange.  SSofms. 

To  the  Charity  Commissioners  for  Eng- 
land  Wales. 
l^^S^^'^^^Z.        ^>te  matter  of  the  charity  called* 

rity,  and  the  same  of  the  in  the  of 

g?S:J23f^?tS£'r  in  the  county  of 

the  charitT  was  foanded, 
or  in  whioa  it  ia  adminia- 
tefed. 

t  Tniateea  or  peraona  act-     The  undersigned  being  thef 

ing  in  the  admiaiatration. 

of  the  aboye-named  charity,  and  being  of 
opinion  that,  under  the  special  circimi- 
stances  mentioned  in  the  subjoined  state- 
ment, an  exchange  of  the  particular  pro- 
perty therein  also  mentioned,  and  belong- 
ing to  the  charity,  can  be  effected  on  such 
terms  as  to  increase  the  income  thereof, 
or  to  be  otherwise  advantageous  to  the 
charity,  hereby  request  the  Board  to  in- 
quire into  such  circumstances,  and  if  after 
inquiry  the  Board  are  satisfied  that  the 
proposed  exchange  will  be  advantageous 
to  the  charity,  to  authorize  such  exchange, 
and  to  give  such  directions  in  relation 
thereto,  and  for  securing  the  due  invest- 
ment of  the  money  to  be  paid  by  way  of 
equality  of  exchange  (if  any)  for  the  benefit 
of  the  charity,  as  the  Board  may  think 
fit. 
State, 

1 .  The  mode  and  date  of  the  appointments 
of  the  existing  trustees  (if  any)  of  the  charity, 
and  the  number  originally  appointed. 

2.  Whether  the  charity  property  is  legally 
vested  in  such  trustees,  and,  if  so,  by  what 
conveyance  or  assurance  ? 


2  A  3 
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•Appendix  to 
regoktioiia, 
etc.,  onder 
Act  of  1858. 


Statement — canHnued. 

The  partictilar  property  hereinbefore  referred  to  and  belonging  to  the  said 

charity,  and  proposed  to  be  exchanged,  is  sitnate  in  the  township  of 

in  the  pariah  of  in  the  county  of  and 

is  described  as  follows : 


J^mexipikm* 


Rxtoil 


Row  Ipt  or 


PreMut  Gross 


I>ediicti<mi- 


Statehent  -  continued, 
Tba  property  proposed  to  be  exchanged  for  the  lands  and  hereditaments 
hereinbefore  described  is  situate  in  the  township  of  in  the 

parish  of  in  the  county  of  and  is  described  as 

follows : 


]>fiUTfptiaa. 


Extent. 


Hdw  Iftt  OP 


I>«daotioiH« 


3.  The  estate  and  interest  of  the  charity  in 
the  property  proposed  to  be  exchanged. 

4.  Whether  the  charity  is  possessed  of  pro- 
perty in  addition  to  that  proposed  to  be  ex- 
changed ? 
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5.  The  special  drcumstances  under  which 
the  exchange  is  proposed,  and  the  advantages 
likely  to  result  to  the  charity  therefrom. 

6.  The  name,*quality,  profession,  or  occu- 
pation, and  address  of  the  person  with  whom 
the  exchange  is  proposed  to  b&  made. 

7.  The  estate  or  interest  of  such  person  in 
the  property  to  be  given  by  him  in  exchange. 

8.  The  manner  in  which  the  property  to 
be  given  in  exchange  and  the  property  to  be 
received  in  exchange  by  the  charity  have  re- 
spectively been  let  or  occupied  during  the  last 
three  years ;  and  the  amount  of  the  gross  and 
net  annual  rents  or  income  arising  therefrom 
during  the  same  period. 

9.  The  amount  of  the  money  (if  any)  to 
be  received  or  paid  by  way  of  equality  of  ex- 
change. 

10.  The  manner  in  which  the  money  (if 
any)  to  be  so  received  by  the  charity  is  pro- 
posed to  be  invested  and  secured,  or  in  which 
any  money  to  be  so  paid  by  the  charity  is  pro- 
posed to  be  raised  or  provided. 

11.  The  name  and  address  of  any  surveyor 
by  whom  the  properties  to  be  given  and  taken 
in  exchange  respectively  have  been  or  are  pro- 
posed to  be  surveyed  and  valued  on  behalf  of 
the  charity. 

Note. — If  there  is  any  report  or  valuation 
or  map  or  plan  of  the  properties  referred  to, 
the  same,  os  a  copy  of  each,  should  be  sent 
herewith.  The  Commissioners  will,  if  they 
think  fit,  require  such  properties  to  be  sur- 
veyed and  valued,  and  the  proposed  exchange 
tobe  reported  on  or  approved  by  a  surveyor 
appointed  by  themselves. 

We  declare  that  the  foregoing  statement 
is  in  all  respects  true  according  to.  our  in- 
formation and  belief. 

Dated  this         day  of        18     . 

*  Signatocee^professioiiB,  4e 

or  oooapatioiM»  and  resi- 
dences of  applioants. 


Appendix  to 
regnlfttions, 
etc.,  under 
Act  of  1853. 
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Minutes  made  hy  the  Board  of  Charily  Ootnmimonera  for 
England  and  Wales  on  the  %^th  Day  of  November,  1860, 
relative  to  the  Institution  and  Conduct  of  their  Proceedings 
under  the  Jurisdiction  created  by  the  Charitable  Trusts  Act, 
1860. 

Minatetof        1.  Eveiy  application  to  the  Board  for  an  order  nnder  the 
Acf^  iSsoT  ahove-mentioned  jurisdiction  shall  be  made  in  writing,  signed 
by  the  applicants  or  by  their  authorized  solicitor  or  agent  (in 
that  declared  character) ;  and  every  such  application  not  made 
by  her  Majesty's  Attorney-General  shall  show  that  the  appli- 
cants are  competent  to  apply  to  the  Board  under  the  Act  as 
(a.)  Trustees  or  persons  administering  or  claiming  to  ad- 
minister the  charity  the  subject  of  the  application ; 
(b.)  Or  persons  interested  in  the  benefits  of  the  charity ; 
(c.)  Or  two  or  more  inhabitants  of  some  parish  or  place 
within  which  the  charity  shall  be  administered  or 
applicable. 

2.  Every  application  shall  be  intituled,  In  the  matter  of 
the  charity  to  which  it  shall  relate,  by  its  usual  name  or  de- 
signation, and  shall  state  as  far  as  conveniently  may  be — 

The  parish  or  locality  for  which  (if  of  a  local  character) 
it  IS  founded  or  within  which  it  is  administered  or  ap- 
plicable ; 

The  endowments  of  the  charity ; 

The  objects  of  its  foundation ; 

The  amount  of  its  annual  or  ordinary  income ; 

The  actutd  application  of  such  income ; 

The  names  and  personal  descriptions  and  residences  of 
the  trustees  or  actual  administrators  of  the  charity  ; 

And  all  other  circumstances  material  to  the  specific  pur- 
poses of  the  application. 

3.  If  the  application  shall  not  be  made  by  all  the  trustees 
or  actual  administrators  of  the  charity,  it  shall  state  whether 
those  who  are  not  parties  to  it  are  assenting  to  or  dissenting 
from  its  objects. 

4.  Every  application  for  the  appointment  of  trustees,  or 
for  the  establishment  of  a  scheme  for  the  administration  of 
any  charity,  shall  be  made  in  general  terms  for  those  objects, 
but  may  be  accompanied  by  any  proposal  or  recommendation 
as  to  the  particular  trustees  or  scheme  to  be  respectively  ap- 
pointed or  established. 
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5.  The  form  No.  1  in  the  subjoined  schedule  shall  be  fol-  MinatMof 
lowed  as  neaily  as  conveniently  may  be  for  the  purposes  of  JjfrfiSw' 
all  applications  to  the  Board  under  the  said  jurisdiction. 

6.  The  Board  may  require  any  application  to  be  explained, 
amended,  or  altered  in  such  manner  and  so  often  as  they  may 
think  fit,  and  all  or  any  of  the  statements  on  which  it  shall 
be  founded,  or  any  other  circumstances  material  to  its  pur- 
poses to  be  established  by  the  applicants  by  sufficient  evi- 
dences. 

7.  Notice  in  writing  of  eveiy  application  to  the  Board, 
stating  its  objects,  shall  be  given  by  the  applicants  to  all 
trustees  or  administrators  of  the  charity  not  parties  to  the  ap- 
plication, and  when  and  as  directed  by  the  Board,  to  her  Ma- 
jesty's Attorney-General,  and  to  all  persons  to  whom  in  re- 
spect of  any  personal  rights  or  interests  liable  to  be  affected 
by  the  order  to  be  thereupon  made,  or  for  any  other  reason, 
the  Board  shall  think  it  fit  that  such  notice  shall  be  given. 

Such  notice  may  be  in  the  form  No.  2  in  the  subjoined 
schedule. 

Similar  notice  shall  also  be  published  by  the  applicants  for 
the  general  information  of  aU  persons  interested  in  the  matter 
in  aU.  cases  in  which  the  Board  shall  consider  it  desirable,  and 
shall  direct  that  such  publication  shall  be  made. 

Such  last-mentioned  notice  may  be  given  in  the  form  No.  3 
in  the  subjoined  schedule. 

The  Board  will  not  proceed  in  the  matter  of  the  applica- 
tion until  they  shall  have  been  satisfied  that  every  such  notice 
directed  by  them  to  be  given  shall  have  been  given  accord- 
ingly. 

8.  The  public  notice  required  by  the  sixth  section  of  the 
Act  of  every  order  proposed  to  be  made  by  the  Board  ap- 
appointing  or  removing  a  trustee  or  establishing  a  scheme  (if 
relating  to  any  parochial  charity)  shall  (unless  otherwise  di- 
rected by  the  Board  in  any  special  case)  be  given  in  writing, 
to  be  afiixed  for  fifteen  days  at  least  to  or  near  some  principal 
door  of  the  church  of  the  parish  or  district,  or  of  each  parish 
or  district  (if  more  than  one),  in  which  the  charity  shall  be 
administered  or  applicable,  and  shall  state  that  any  objec- 
tions to  or  suggestions  on  the  proposed  order  may  be  made 
or  transmitted  to  the  Board  in  writing  within  twenty-one 
days  from  the  date  of  such  notice. 

Such  notice  may  be  in  the  forai  No.  4  in  the  subjoined 
schedule. 
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^QtM  of  9.  All  objections  to  any  order  proposed  to  be  made  by  the 
Act  of  ^(K).  Board,  and  all  suggestions  thereoD,  shall  be  made  and  trans- 
mitted to  the  Commissioners  in  the  first  instance,  in  writing, 
but  the  Board,  so  far  as  the  justice  of  any  special  cases  shall 
in  their  judgment  require,  as  well  as  in  the  cases  provided 
for  by  the  Act,  will,  at  the  request  of  the  parties,  or  at  their 
own  discretion,  require  such  objections  or  su^estions,  or  the 
matter  of  the  application,  to  be  heard,  in  such  manner  as 
they  shall  direct,  before  themselves  or  one  or  more  of  the  mem- 
bers of  their  Board,  or  an  inspector  to  be  deputed  by  them 
for  the  purpose. 

10.  The  Board  shall  be  at  liberty  to  proceed  in  the  matter 
of  any  application,  and  to  make  any  older  thereon,  notwith- 
standing that  these  minutes  shall  not  have  been  fully  com- 
plied with  by  the  applicants  or  others,  in  any  cases  in  which 
which  they  shall  be  satisfied  that  such  incomplete  compliance 
is  immaterial  to  the  justice  of  the  case. 

11.  These  minutes  or  any  of  them  may  be  revoked,  amend- 
ed, or  added  to  by  the  Board  so  often  and  in  such  manner  as 
they  may  think  fit. 


Schedule. 

No.  1. — Form  of  Application  to  the  Board  under  t/ie  Juris- 
diction created  hf  "  The  Charitable  Trusts  Act,  1860." 

To  the  Charity  Commissioners  for  Eng- 
land and  Wales. 
;'SS2,!SSr?J'tS?r        I"  the  matter  of  the  charity  called* 

rity,  and  the  name  of  the  m  the  of 

eSJt^hteriSn.  in  the  county  of 

(it  of  a  local  character)  is 
foonded;  or  in  which  it  is 
administered  or  appli- 
cable. 

t  Under  the  ^rovigionB  of    The  Undersigned  being^ 

the  Act  appbcatianB  may 
be  made  by  any  one  or 
more  of  the  tnisteee  or 
peraons  administering  or 
claiming  to  administer  the- 
charity,  or  by  any  person 
interested  therein,  or  by 
two  OS  more  inhabitanta. 
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oftttfiMniliorpkoe  MimitMof 

within  which  it  is  admiiii*  Board  under 

stered  or  appfieabld.  The  Act  of  1860. 

nedllc  capacitT  of  the 
"     ktatobehero 


Submit  the  following  statement : — 
i.^tateahor^thacr«a.     1.  The  charity  was  founded  by 

^-"'"^^     ''""-'  for  the  foUowing  principal  objects, 

viz. : — 


tion  and  obieets  of  t]ie 

CiMritj. 


9.  The  endowmeiitB  of 


2.  The  charity  is  endowed  with  the 

the  dttritj.  following  properties,  viz. : — 

8.  The  partiotOara  and        3.  The  ordinary  yearly  income  of  the 
aawimtaftiieinooina.    charity  amouuts  to  £  and  consists 

of  the  following  particulars,  viz. : — 

4.  Theaetnai  appUoation    4.  The  net  iucomc  is  now  applied  to 

of  the  income.  '■'^ 

I.  The  names,  deacrip.        6,  The  present  trustees  are 
Stf^SiHrSSS^.  [or  as  the  case  may  he\  the  charity  is  ad- 
*»*<*^  ministered  by 

e.  state  whether  anj  g, 
ternsteea  or  administra- 
tors, not  parties  to  the  ap- 
plieation,  9*^  assenting  to 

or  dissenting  from  it.  „ 

State  under  the  following  '  * 

Dombers  any  other  cir-  8 . 

enmstanoes  material  to  q 

the  application.  ^* 
10. 

Under  the  foregoing  circumstances  the 
undersigned  are  desirous  of  obtaining  an 
order  of  the  Board  for  the  following  ob- 

State  liere  seriatim  the    jects  \-^ 

^er of SeBoard ^ re-  That  is  tO  say, 

quired.    If  for  the  ap- 

polDtment  of  trustees  or 

the  establishment  of  a 

scheme,  these  objects  to 

be  stated  in  genial 


MS2?SSSi?,J?&.    It "  recommended  by  the  applicants 


partioular  trustees,  or 
establishment  of  any  par- 
ticular trusts  or  any  other 
order,  may  be  recom- 
mended here  br  the  ap- 
jdioants  acoormnff  to  the 
nature  of  the  application. 
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^^  1L  ^ti^ptSiSS^STtiSL     We  declare  that  that  the  above  state- 
Aotof  Sw  P«"o"*i  dMCTOtioni  and  ments  are  m  all  respects  true  aocording  to 
'  ^^uZ^l^i^ iM     OUT  infonnation  and  belief. 

made  by  the  »athorised  Dated  this  day  of  186 

aolidtor  or  agent  of  the  /g:,*»<w1  ^ 

appUeanto.  it  should  be  (.Olgncaj^ 

aigned  by  hun  aooording- 
I7  in  that  declared  cha- 
neter;  bnt  all  applica- 
tions relating  to  coarities 
whose  gross  peeuniarj  in- 
come amounts  to  £50  or 
upwards  must  be  signed 
by  a  majority  of  the  trus- 
tees or  actual  administra- 
tors, or  bear  their  seal  if 
they  are  incorporated. 

No.  2. — Form  of  Personal  Notice  of  Application  to  the  Board, 
to  be  given  hy  the  Applicants. 

In  the  matter  of  the  charity  called 
in  the  of 

in  the  county  of 
Take  notice  that  application  has  been 
made  on  the  dny  of 

18     \or  will  be  forthwith  made,   as  the 
case  may  be],  by  or  on  behalf  of 
to  the  Board  of  Charity  Commissioners 
for  England  and  Wales  for  an  Order  for 
the  following  objects,  viz. : — 

State  the  otgeots  of  the 
order  sought  by  the  ap- 
plication. 


To  be  signed  bj  the  ap- 
plioants  or  their  autho- 
rized  apfcnt  in  that 
character. 


Any  objections  to  or  suggestions  ou 
the  proposed  application  may  be  trans- 
mitted, in  writing,  to  the  said  Board  at 
their  office,  No.  8,  York  Street,  St.  James's 
Square,  London,  within  twenty-one  days 
from  the  date  hereof. 

Dated  this        day  of        186     . 


70RM8   OF  APPLICATION.  545 

No.  3. — Form  of  General  Notice  of  Application  to  the  Board  Minutofof 
to  be  pubUsked  by  the  ApplicanU.     .  SS^fim 

Charity  Commission. 

In  the  matter  of  the  charity  called 

in  the  parish  of 

in  the  county  of 
By  direction  of  the  Board  of  Charity 
Commissioners  for  England  and  Wales, 
notice  is  hereby  given  that  application  has 
been  made  on  the  day  of 

\or  will  be  forthwith  made,  m  the  case 
may  require,']  to  the  said  Board  by  or  on 
behalf  of  for  an  Order  for  the 

following  objects,  viz. : — 

8Ut«  ofajMto  of  the  ap. 
pfieatkm. 

Any  objections  to  or  suggestions  on 
the  proposed  application  may  be  made 
or  transmitted,  in  writing,  to  the  said 
Board  at  their  oflSce,  No.  8,  York  Street, 
St.  James's  Square,  London,  within  twenty- 
one  days  next  after  the  date  of  this  notice. 
Dated  this         day  of        186     . 

To  be  rifi^ned  bj  appli- 


No.  4. — Form  qf  Notice  of  proposed  Order  qf  the  Board  to 
be  given  in  pursuance  of  the  Sixth  Section  of  the  Act, 

Charity  Commission. 

In  the  matter  of  the  charity  called 

in  the  parish  of 

in  the  county  of 
By  direction  of  the  Board  of  Charity 
Commissioners  for  England  and  Wales, 
notice  is  hereby  given  that  an  Order  is 
proposed  to  be  made  by  the  said  Board 
after  the  expiration  of  one  calendar  month, 
to  be  computed  from  the  publication  of 
this  notice,  having  the  following  objects, 

State  objects  or  aaiBoient  viz.  ;_« 

particulan  of  proposed 

order. 
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MinatM  of 
Boaard  asder 
Aetofl8<K). 


Any  objections  to  or  suggestions  on  the 
proposed  Order  may  be  made  or  trans- 
mitted, in  writing,  to  the  said  Board  at 
their  office,  No.  8,  York  Street,  St.  James's 
Square,  London,  within  twenty-one  days 
next  after  the  date  of  this  notice. 

Bated  this        day  of        186     . 


Inaert  date  of  last  Big- 
natoro. 

Add  rignatnrM  and  de- 
scription of  tnutees. 


Acceptance  qf  Trust. 

To  the  Charity  Commissioners  for  Eng- 
land and  Wales. 

In  the  matter  of  the  charity  called 

We,  the  undersigned  persons,  have  been 
proposed  to  the  Commissioners  for  ap- 
pointment as  trustees  of  the  abo?e-men- 
tioned  charity,  hereby  severally  declare 
our  willingness  to  accept  such  appoint- 
ment, and  to  perform  the  duties  apper- 
taining to  the  office  of  Trustee  of  the  said 
charity  in  the  event  of  our  being  appointed 
thereto. 

Dated  this        day  of        18C     . 
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SCHEME  FOB  A  GRAMMAR  SCHOOL.^ 

1.  That  the  full  number  of  the  trustees  of  the  school,  and  Number, 
for  the  management  and  control  of  the  lands  and  property  SnddeSSm' 
thereof,  shall  be  twelve ;  and  so  often  as  the  number  shall  be  of  tnwtees. 
reduced  to  five,  either  by  death,  resignation,  refusing,  de- 
clining, or  becoming  incapable  to  act,  ceasing  to  act  for  a  period 

of  one  year,  becoming  bankrupt,  or  taking  the  benefit  of  any 
Act  for  the  relief  of  insolvent  debtors,  or  ceasing  to  reside 
within  three  miles  of  any  of  the  parishes  after  mentioned, 
(each  of  which  said  several  circumstances  respectively  shall  be 
a  disqualification  from  continuing  to  act  as  a  trustee,  and 
shall  create  a  vacancy  of  the  office  held  by  the  person  so  dis- 
qualified,) fit  and  proper  persons  resident  within  any  of  the 
parishes  of  Kirton,  Sutterton,  Wyberton,  Erampton,  Algar- 
kirk,  and  Fosdike,  or  within  three  miles  of  the  parish  church  of 
Kirton,  shall  be  nominated,  with  the  approbation  of  the  Court 
of  Chancery,  to  be  obtained  upon  an  order  of  reference,  upon 
a  petition  of  her  Majesty's  Attorney-General  in  these  causes, 
in  the  place  of  those  who  shall  so  have  ceased  to  be  or  become 
disqualified  from  acting  as  a  trustee  as  aforesaid,  so  as  to 
make  up  the  full  number  of  twelve  trustees,  and  such  persons 
shall  thereupon  be  appointed  accordingly. 

2.  That  each  person  elected  to  be  a  trustee  as  aforesaid  Deoiantion 
shall,  previously  to  his  acting  in  the  trust,  sign  a  memoran-  tobemgned. 
dum  expressing  his  willingness  to  act  and  perform  the  duties 

of  a  trustee  according  to  the  rules  and  regidations  hereby  laid 

down ;  and  such  persons,  on  signing  such  memorandum,  shall 

be  at  liberty  to  act  as  trustees  of  the  said  school :  provided 

^  This  is  the  Scheme  of  the  Kirtoa  Grammar  School. 
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school. 


TroBteetto 
let  charity 
propertj. 


Sofaemefbr  *  always,  that  the  yicar  of  Kirton  for  the  time  being  shall  be 
"*"*  one  of  such  trustees  ex  officio  ;  and  when  and  so  often  as  the 
said  trustees,  appointed  as  hereinbefore  provided,  shall  have 
subscribed  such  memorandum  as  aforesaid,  a  proper  conveyance 
shall  be  prepared,  and  shall  be  executed  by  all  proper  parties, 
for  vesting  the  lands,  hereditaments,  and  property  belonging 
to  the  charity  in  such  new  trustees  alone,  or  jointly  with  the 
surviving  and  continuing  trustees,  as  the  case  may  require. 

3.  That  the  trustees  shall  from  time  to  time  let  and  demise 
the  charity  estate  (except  the  master's  residence  and  school 
premises)  at  the  best  annual  rent  or  rents  that  can  reasonably 
be  obtained  for  the  same,  either  from  year  to  year,  or  for  any 
term  or  number  of  years  not  exceeding  fourteen  years,  in  pos- 
session and  not  in  reversion,  and  without  taking  any  fine  on 
the  granting  of  any  such  demises ;  and  on  the  granting  of  any 
leases,  the  lessees  shall,  if  required  by  the  trustees,  execute 
counterparts  of  the  leases  to  be  granted  to  tb«n  respectivdy, 
which  leases  shall  contain  covenants  with  the  trustees  for  the 
due  pa3rment  of  the  rent,  the  proper  cultivation  of  the  land, 
the  repair  of  the  houses  and  buildings  comprised  therein,  and 
all  other  usual  and  proper  covenants ;  and  shall  also,  if  re- 
quired by  the  trustees,  give  sufficient  security  for  the  due  pay- 
ment of  the  rent,  and  performance  of  the  covenants  to  be  re- 
served by  and  contained  in  such  leases  respectively.  But  if 
it  shall  at  any  time  be  thought  by  the  trustees  beneficial  to 
the  said  charity  to  grant  any  longer  term  of  years,  or  to  make 
any  other  disposition  of  any  part  of  the  trust  property,  it 
shall  be  lawful  for  them  to  lay  proposals  before  the  Master 
for  the  purpose,  who  shall  report  thereon  to  the  Court ;  and 
the  trustees  shsdl  be  at  liberty  to  let  the  pasture  behind  the 
school-house,  or  any  part  thereof,  to  the  head  master. 

4.  That  if  it  shall  at  any  time  be  thought  by  the  trustees 
beneficial  to  the  said  charity  to  grant  any  longer  term  of  years, 
or  to  make  any  other  disposition  of  any  part  of  the  trust  pro- 
perty, it  shall  be  lawful  for  them  to  lay  proposals  before  the 
Master,  who  shall  report  thereon  to  the  Court.  That  none  of 
the  trustees  shall  at  any  time,  either  directly  or  indirectly, 
accept  a  lease  of,  or  hold  or  occupy  the  estate  and  property 
belonging  to  the  charity,  or  any  part  thereof,  for  his  own 
benefit,  or  for  the  benefit  of  any  other  person  or  persons 
whomsoever.' 

^  Ja  ike  case  of  Fbord  y.  Baker,  27  Bear.  193,  tihere  there  was  a  a- 


Trustees 
not  to  hold 
charity 
property. 
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5.  That  the  trustees  shall  hold  not  less  than  four  general  Bcbemefora 
meetings  in  each  year  for  transacting  the  busines  of  the  charity,    ^^^^^i^ 
which  shall  be  held  either  at  the  said  schools,  or  at  such       —- 
other  conyenient  place  as  the  said  trustees  shall  determine ;  trorte^^ 
and  such  meetings  shall  be  held  on  the  days  follo¥ring  in  each 

year,  that  is  to  say,  the  second  Monday  in  January,  April, 
July,  and  October  respectively,  unless  the  said  trustees  shall 
in  any  year  appoint  some  other  days  and  periods  for  the  hold- 
ing thereof:  provided  however,  that  such  substituted  days  of 
meeting  shall  be  in  the  same  months  as  aforesaid. 

6.  That  at  eveiy  general  and  special  meeting  for  the  pur-  Meetings  of 
poses  of  the  charity  any  five  of  the  trustees  shall  form  a  quorum ;  ^^{J^;  » 
and  previously  to  proceeding  on  the  business  of  any  meeting,  quorum. 
the  said  trustees  shall  elect  a  chairman  from  amongst  the 
trustees  present  thereat ;  and  the  acts  and  proceedings  of  a 
majority  of  the  tmstees  at  any  meeting  properly  held,  and 
having  not  less  than  five  trustees  present  thereat  when  the 

the  whole  number  of  the  said  trustees  is  ten  and  upwards,  and 
not  less  than  one-half  such  trustees  when  the  whole  number 
is  reduced  below  ten,  shall  be  binding  on  the  whole  of  the 
trustees ;  but  the  trustees,  or  the  majority  of  them,  present  at 
any  subsequent  meeting,  duly  held  and  constituted  as  afore- 
said, shall  have  power  from  time  to  time  to  alter,  vary,  or  re- 
scind any  resolution  or  direction  which  may  have  been  come 
to  or  given  at  any  previous  meeting :  provided  always,  that 
the  said  chairman  shall  in  no  event  have  a  second  or  casting 
vote. 

7.  That  if  at  any  meeting  there  shall  not,  after  the  space  of  Poorer  to 
one  hour  from  the  time  appointed  for  holding  the  same,  be  a  ^S^. 
sufficient  number  of  trustees  in  attendance  to  form  a  quorum, 

or  the  business  of  any  meeting  shall  remain  imdisposed  of, 
the  trustees  present  at  any  such  meeting  may  adjourn  the 
same  imtii  some  subsequent  day,  of  the  time  and  place  of 
holding  which  notice  in  writing  shall  be  given  to  the  trustees, 
by  the  clerk  of  the  trustees  to  be  appointed  as  hereinafter 
provided. 

8.  That  if  at  any  time  any  matter  shall  arise  requiring  the  Power  to 
consideration  of  the  trustees,  and  which  cannot  be  conveniently  ^Sapl*^ 

milar  provision  in  the  Bcheme,  it  was  held  by  Sir  John  Romilly,  M.R., 
that  one  of  the  tmstees  who  had  taken  a  lease  of  part  of  the  charity  pro- 
perty some  years  before  the  scheme,  conld  not  act  as  trostee  so  long  ai 
he  eontinoed  to  be  a  lessee. 
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Scheme  for  a 

grammar 

school. 


Notice. 


Power  to 
appoint  a 
committee. 


Minute 
book. 


Account 
books. 


Orders^  etc., 
to  be  mgned 
b  J  chairman 
and  two 
rustees. 


Clerk. 


deferred  to  the  next  general  meeting,  any  three  or  more  of 
the  trustees  for  the  time  being  may  adl  a  special  meeting  of 
the  trustees  for  the  purpose,  and  the  clerk  of  the  trustees  for 
the  time  being  shall,  upon  application  being  made  to  him  by 
two  or  more  trustees  for  such  piu^se,  gire  due  notice  in 
writing  to  all  the  other  trustees  of  the  time  and  place  and  ob- 
ject  of  such  meeting,  which  notice  shall  be  sent  by  the  post, 
or  left  at  the  usual  place  of  abode  of  every  trustee  three 
clear  days  at  least  before  such  meeting,  and  no  business  shall 
be  transacted  at  such  meeting  other  than  what  shall  be  speci- 
fied in  such  notice. 

9.  That  it  shall  be  lawful  for  the  said  trustees,  at  any 
general  or  special  meeting  to  nominate  and  appoint  from  their 
own  body,  as  there  may  be  occasion,  three  or  more  trustee 
to  be  a  committee  for  the  purpose  of  making  any  inquiry,  or 
superintending  or  performing  any  duty  which  in  the  judgment 
of  the  trustees  would  be  more  efl&ciently  executed  by  such 
committee,  but  the  acts  and  proceedings  of  such  committee 
shall  be  submitted  to  the  trustees  at  their  next  general  meet- 
ing for  approval  and  confirmation ;  provided  nevertheless,  that 
such  committee  shall  have  the  power  of  calling  a  special  meet- 
ing of  the  tnistees  for  the  purpose  of  requiring  additional 
powers  or  instructions. 

10.  That  the  trustees  of  the  charity  shall  provide  a  minute- 
book  wherein  to  enter  their  proceedings,  in  which  shall  be  en- 
tered the  names  of  the  trustees  attending,  and  all  the  proceed- 
ings of  the  trustees  at  their  meetings,  and  all  orders  given  for 
the  disposal  of  any  of  the  fimds  and  income  of  the  charity, 
and  the  reports  of  amy  committees,  and  all  other  matters  re- 
lating to  the  charity  property  transacted  by  such  trustees. 

11.  That  the  trustees  shall  in  like  manner  provide  all  neces- 
sary account-books  wherein  to  enter  an  account  of  the  receipts 
and  payments  on  behalf  of  the  charity,  and  in  which  the  said 
account  shall  be  entered. 

12.  That  every  order  and  direction  given  at  any  general  or 
special  meeting  of  the  trustees,  and  all  checks  for  payment  of 
money  and  all  other  proceedings  whatsoever  binding  upon  the 
whole  body  of  trustees,  shall  be  signed  by  the  chairman  for 
the  time  being  at  one  of  the  meetings  of  the  trustees,  and  by 
two  of  the  other  trustees  present  at  such  meeting,  and  shall 
be  countersigned  by  the  clerk. 

13.  That  the  said  trustees  shall  nominate  and  appoint  some 
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fit  and  proper  person  to  execute  the  office  of  clerk  to  the  said  Scheme  for* 
trustees ;  and  the  second  master  (if  any)  of  the  said  school    *I^i^ 
may  be  so  appointed,  if  the  trustees  shall  think  fit ;  and  the       — 
said  trustees  shall  from  time  to  time,  as  and  when  the  said  office 
shall  become  vacant,  elect  some  other  fit  and  competent  person 
to  be  such  clerk,  who  shall  perform  the  duties  hereinafter 
specified ;  and  such  clerk,  and  every  person  elected  to  fill  such 
office,  shall  hold  the  same  during  such  time  as  the  trustees  for 
the  time  being  shall  think  fit,  who  at  any  time  may  remove  or 
disndss  any  clerk  and  elect  another  person  to  fill  such  office  as 
they  may  deem  expedient. 

14.  That  the  clerk  shall  be  allowed  for  his  care  and  pains  Salary  of 
in  the  performance  of  his  office  such  annual  sum  as  the  trus-  *'^'^' 
tees  shall  think  fit  to  allow,  provided  the  same  does  not  exceed 

the  sum  of  five  pounds  per  anniun. 

15.  That  the  duties  of  the  clerk  shall  be  to  attend  the  trus-  Duties  of 
tees  at  their  meetings ;  to  attend  and  give  information  to  any  ^^^ 
oonunittee  that  may  be  appointed  by  the  trustees ;  to  keep  the 
accounts  of  the  charity ;  to  preserve,  subject  to  the  directions 

of  the  trustees,  all  vouchers  for  payments  made  by  the  trus- 
tees on  behalf  of  the  charity ;  once  in  every  year  to  make  out 
a  full  and  detailed  account  of  the  receipts  and  payments  of 
the  charity,  which  shall  be  vouched  and  passed  before  the  trus- 
trees  at  their  general  meeting  in  each  year ;  and  at  the  same 
time  to  make  out  an  abstract  of  such  account  to  be  published 
in  one  of  the  newspapers  circulating  in  the  county  of  Lincoln ; 
and  it  shall  also  be  the  duty  of  the  said  clerk*  to  enter  the 
minutes  of  proceedings  of  every  meeting  of  the  trustees  in 
the  minute-book,  and  to  perform  all  the  duties  of  clerk  herein 
specified,  and  likewise  all  other  acts  appertaining  to  his  office 
or  necessary  for  the  purposes  of  the  charity,  as  the  trustees 
shall  direct. 

16.  That  the  said  trustees  shall,  once  in  every  year,  on  such  Accounts  to 
day  as  may  be  appointed  for  their  first  general  meeting  as  ^S^  J^.***^ 
aforesaid,  audit  the  detailed  account  hereinbefore  directed  to  stracto  pub. 
be  prepared  ;  and  the  same,  when  audited,  shall  be  signed  by  ^'^**^ 
the  chairman  and  two  of  the  trustees,  and  be  deposited  in 

some  convenient  place  in  Kirton,  to  be  determined  upon  by 
the  trustees,  and  the  same,  when  so  deposited,  shall  be  open 
to  the  inspection  of  the  rated  inhabitants  of  the  several 
before-mentioned  parishes,  fi-ee  of  charge,  every  day  from 
11  o'clock  in  the  forenoon  until  1  o'clock  in  the  afternoon, 
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sohamefor  a  for  the  space  of  One  week  prior  to  the  insertion  and  puhlica- 

^^lIS^u     tion  of  the  abstract  account  in  a  public  newspaper ;  and  the 

—       said  trustees  shall,  within  seven  days  after  sudi  week  shall 

have  elapsed,  cause  the  said  abstract  account  to  be  published 

in  one  of  the  public  newspapers  circulating  in  the  said  oonnly 

of  Lincoln. 

17.  That  the  said  trustees  may  elect  one  of  themselves,  or 
some  other  fit  and  proper  person,  to  be  receiver  of  the  rents 
and  profits  of  the  charity  estate,  but  such  receiver,  if  one  of 
the  trustees,  shall  not  receive  any  remuneration  for  his  trouble 
therein ;  and  such  receiver  shall  give  sufficient  security  for 
duly  accounting  for  and  paying  the  moneys  which  may  oome 
to  his  hands,  and  for  tl^  faithfiil  performance  of  his  duty ; 
such  receiver  to  continue  in  office  until  he  shall  resign  the 
same,  or  be  removed  therefrom  by  the  order  of  the  said  trus- 
tees, or  the  major  part  of  them,  present  at  any  meeting  of 
such  trustees ;  and  such  receiver,  not  being  one  of  the  said 
trustees,  may  be  remunerated  for  his  trouble  by  the  trustees 
out  of  the  rents  and  profits  of  the  said  estate  and  property, 
provided  that  such  remuneration  does  not  exceed  five  pounds 
per  cent,  upon  the  rents  received. 

18.  That  the  duties  of  the  receiver  shall  be  to  see  that  each 
tenant  performs  the  covenants  contained  in  his  lease ;  to  col- 
lect the  rents,  revenues,  and  income  of  the  charity ;  to  visit 
the  charity  property,  and  see  that  the  tenants  properly  culti- 
vate their  land ;  to  pay  out  the  moneys  in  his  hands,  arising 
from  the  income  of  the  said  charity,  any  charges  upon  the 
same  payable  by  the  landlord,  and  make  any  payments  which 
may  from  time  to  time  be  directed  by  the  trustees  j  and  every . 
half-year  to  make  up,  audit,  and  vouch  his  accounts  before 
the  trustees  at  any  meeting  of  the  trustees,  and  to  pay  to  the 
bankers  of  the  trustees,  to  be  appointed  as  hereinafter  directed, 
the  balance  appearing  upon  any  such  account. 

19.  That  the  trustees  shall  appoint  as  their  banker  some 
fit  and  responsible  person  or  persons  who  are  carrying  on  the 
business  of  bankers,  with  whom  shall  be  deposited  all  moneys 
not  required  for  the  immediate  purposes  of  the  charity,  and 
they  shall  change  such  banker  or  banking  firm  at  any  time,  if 
they  shall  think  fit. 

20.  That  the  trustees  shall  procure  for  themselves  out  of 
the  funds  of  the  charity,  a  fire-proof  box  or  safe,  with  two 
keys  and  secure  lock,  wherein  to  deposit  the  deeds,  vouchers. 


Duties  of 
receiver. 


Banker. 


Box  to  be 
provided. 
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aeeoonts,  and  books  belonging  to  the  charity,  which  shall  be  Scheme  for » 
deposited  in  the  Tcstiy-room  of  the  parish  of  Kirton,  or  in    ^JSSS*' 
such  other  secure  place  as  the  trustees  shall  think  fit  to  direct,       — 
and  in  which  box  or  safe  shall  be  deposited  the  vouchers,  ac- 
ooonts,  books,  deeds,  writings,  and  other  documents  belong- 
ing to  the  charity,  together  with  a  list  in  writing  thereof, 
signed  by  the  said  clerk ;  and  such  box  or  safe  shall  be  kept 
locked,  and  one  key  thereof  be  kept  by  the  derk,  and  the 
other  by  such  of  the  trustees  as  the  majority  of  them  present 
at  any  meeting  shall  direct. 

21.  That  the  present  school  and  school-house  and  build-  suitable 
ings  shall  be  pulled  down,  and  there  shall  be  erected  upon  or  ^^  JJJ" 
near  the  site  thereof  for  the  purposes  of  the  school  herein-  reaidence  for 
after  directed  to  be  established,  school  premises,  with  a  resi-  to^  buS^' 
denoe  for  the  head-master,  according  to  the  plans,  specifica- 
tions, and  estimate  approved  or  to  be  approved  by  the  Court 

of  Chanoeiy.^ 

22.  That  the  trustees  may  borrow  any  sum  or  sums  of  Power  to 
money  not  exceeding  the  sum  of  £650,  which  may  be  required  SSwT  *^ 
for  building  the  said  house  and  school  premises,  on  mortgage ;  money, 
and  for  defraying  the  costs  of  raising  such  money,  on  the 

credit  of  all  or  any  part  of  the  estate  and  property  of  the 
said  charity  for  the  time  being  belonging  to  the  said  trustees, 
and  for  securing  the  repayment  of  the  money  so  borrowed, 
with  interest  for  the  same,  not  exceeding  five  pounds  per  cent, 
per  annum,  shall  convey  the  said  charity  estate,  or  any  part 
thereof,  except  the  said  school  premises  and  playground,  to 
the  person  or  persons  who  shall  advance  or  lend  such  money, 
or  ms  or  their  trustee ;  and  if  the  money  borrowed  by  the 
said  trustees  on  mortgage  shall  be  called  in  by  the  person  or 
persons  lending  the  same,  or  his  or  their  assigns,  before  the 
sinking  fund  hereinafter  directed  to  be  formed  for  paying  off 
the  same  shall  have  accumulated  to  a  sufficient  sum  for  pay- 
ing off  the  whole  of  such  principal  moneys,  then  and  in  such 
case,  and  so  often  as  the  same  shall  happen,  the  said  trustees 
shall  borrow  the  sum  which  shall  be  so  celled  in,  or  so  much 
thereof  as,  together  with  any  sum  accumulated  as  hereinafter 

'  Care  should  be  taken  that  too  large  an  aUowance  sbonld  not  be  made 
oot  of  the  charity  funda  for  buildings  not  intended  for  the  objects  of  the 
charity,  as  for  instance,  in  affording  accommodation  for  a  large  nomber 
of  boarders.— See  the  remarks  of  Lord  Cotteuham,  in  Attorney- General 
Y.  The  Earl  of  Stamford,  1  Ph.  751. 
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Scheme  for  a  provided,  shall  be  required  for  the  purpose  of  paying  off  such 
^scSS!'    ousting  mortgage,  and  shall  secure  the  same,  with  interest, 
—       by  a  like  mortgage  on  the  same  premises,  or  any  portion  there- 
PUyground.  of :  provided  always,  that  a  playground  for  the  scholars  of  the 
said  school  shall  be  provided  by  the  said  trustees,  by  appor- 
tioning to  that  purpose  such  a  part  of  the  field  called  the 
school-house  pasture,  adjoining  the  said  school  premises,  not 
being  less  than  two  roods,  and  not  exceeding  one  acre  and  two 
roods,  as  they  shall  from  time  to  time  think  fit. 
Trustees  to        23.  That  the  trustees  shall  out  of  the  income  of  the  said 
thlhdlth  of    <^h^ty  set  aside  annually  as  a  sinking  fund,  a  sum  of  money 
^rinoipid  to  equal  to  onc-thiftieth  part  of  the  principal  which  shall  have 
ingfund.   '  been  borrowed  under  the  provisions  of  the  last-mentioned 
clause,  and  which  sui{l  shall  be  annually  invested  in  the  public 
funds,  to  an  account  to  be  kept  in  the  books  of  the  trustees, 
to  be  entitled  "  The  Sinking  Fund  Account ;"  and  the  divi- 
dends of  the  money  so  invested,  when  and  as  the  same  shall 
become  due,  shall  from  time  to  time  be  received  and  invested  in 
like  manner,  in  order  that  the  said  moneys  so  set  aside  and  in- 
vested may  accumulate  at  compound  interest ;  and  when  sadi 
accumulated  fund  shall  amount  to  a  sum  which  in  the  opinion 
of  the  trustees  can  be  conveniently  applied  for  that  purpose, 
the  stocks,  funds,  and  securities  wherein  the  same  shsdl  stand 
invested  shall  be  sold  and  converted  into  money,  and  the 
moneys  arising  from  any  such  sale  and  conversion  shall  be 
applied  in  payment,  so  far  as  the  same  will  extend,  of  the 
principal  moneys  charged  upon  and  owing  on  the  credit  of 
the  said  charity  estate,  or  any  part  thereof,  and  so  from  time 
to  time  until  the  whole  of  the  principal  moneys  borrowed  on 
the  credit  of  the  said  estate  shall  be  discharged. 
Subjects  of        24.  That  the  instruction  to  be  afforded  in  the  said  schod 
instruction,  shall  be  in  the  principles  of  the  Christian  religion ;  the  Greek, 
Latin,  and  French  languages;  mathematics,  algebra,  arith- 
metic, general  English  literature  and  composition,  sacred  and 
profane  history,  geography,  reading,  writing,  and  also  such 
x)ther  languages,  arts,  and  sciences^  as  to  the  said  trustees 

'  It  will  he  obderved  that  a  much  more  extensive  system  of  education 
is  adopted  in  ibis  scheme  than  was  formerly  the  case  in  grammar  schoola, 
according  to  the  old  decisions  (see  a»fe,  p.  278). 

Where  the  original  statutes  of  a  grammar  school  show  that  the  inten- 
tion of  the  founder  was  that  the  master  should  be  employed  personaDy  in 
teaching  the  children,  he  must  not  leave  the  detailed  management  of  the 


'  masters. 
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may  from  time  to  time  seem  expedient,  and  so  as  to  give  the  Scheme  for  a 
boys  a  sound,  moral,  religious,  and  liberal  education.  ^ISSr 

25.  That  suitable  prayers,  taken  from  the  liturgy  of  the       — 
Church  of  England,  shall  be  read  by  the  head  master,  or  the  theSSy*" 
second  master  (if  any),  accompanied  by  the  reading  of  a  suit-  ^^e*^ 
able  portion  of  the  Holy  Scriptures,  every  morning  and  even-  eveiy  mom- 
ing,  in  the  said  school,  and,  except  as  herein  provided,  the  i°|,I£g. 
master  or  masters  shall  take  care  that  each  boy  is  well  versed 

in  the  Church  catechism.^ 

26.  That  the  said  school  shall  be  however  open  to  children  School  to 
of  all  religious  tenets,  inhabitants  of  the  several  parishes  of  ^j^JJ^ 
Kirton,  Sutterton,  Wyberton,  Frampton,  Algarkirk,  and  Fos-  pwrents  of 
dike;  and  no  boy  shall  be  required  to  leam  the  catechism  of  SSn^gJU;* 
the  Church  of  England,  in  case  his  parents  or  next  friends  tiona. 
shall  express  in  writing  to  the  trustees  their  objections  on  con- 
scientious grounds  to  his  doing  so,  and  in  all  other  respects 

care  shall  be  taken  not  to  offend  the  religious  scruples  of  the 
parents  or  next  friends  of  the  boys. 

27.  That  the  said  trustees  shall,  at  some  meeting  or  meet-  Appoint, 
ings  specially  called  for  the  purpose,  or  at  some  adjournment  "•***  ^ 
thereof,  and  so  from  time  to  time  as  any  vacancy  or  vacancies 
shall  occur  after  the  first  appointment  of  a  head  master  of  the 
said  school  under  this  scheme,  elect  a  master,  to  be  called 
the  head  master  for  the  said  school,  such  master  being  a  gra- 
dmite  of  one  of  the  English  Universities,  and  approved  of  by 
the  Bishop  of  Lincoln  for  the  time  being,  to  give  instruction 
in  the  various  bi*anches  of  education  as  they  the  said  trustees 
may  think  fit,  and  that  whenever  the  circumstances  of  the 
said  school  shall,  in  the  judgment  of  the  trustees,  require  a 
secoud  or  under  master  to  be  appointed,  and  from  time  to 
time  afterwards,  whenever  vacancies  shall  occur  in  the  office  of 
second  master,  and  the  trustees  shall  think  it  expedient  to  fill 
up  the  same,  the  trustees  shall  at  some  meeting  elect  a  fit 
person  to  be  a  second  or  under  master  of  the  said  school  to 
assist  in  giving  such  instruction  as  aforesaid,  and  shall  from 

ichool  to  an  usher ;  nor  is  it  any  excuse  for  his  doing  so,  that  as  minister 
oft  chapel  annexed  to  the  school,  he  devotes  his  time  to  ecclesiastical 
duties. — Attorney- General  v.  Mansfield,  2  Russ.  501. 

^  In  settling  a  scheme  for  a  grammar  school,  where  the  head  master  is 
to  be  a  graduate  of  Oxford  or  Cambridge,  and  in  Holy  Orders,  the  Court 
will  give  no  specific  directions  as  to  religious  instruction  or  discipline,  but 
will  leave  the  details  of  both  to  the  discretion  of  the  head-master. — In  re 
TheKino*s  Orammar  School,  Warwick,  1  Ph.  564,  ante,  p.  280. 
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SdMiiieforatiine  to  time  continue  such  second  master  in  office  for  sndi 
^KhMi!'  period  as  the  trustees  shall  think  At ;  and  for  the  purpose  of 
—  obtaining  efficient  masters,  the  said  trustees  shall,  previously 
to  such  election,  advertise  in  such  newspapers,  and  receive 
such  testimonials  of  candidates,  as  they  may  deem  expedient. 
Baiftriesof  28.  That  the  head  and  second  masters  shall  be  entitled  to 
masters.  j^  ^^^^  ^^^  respective  yearly  salaries  or  stipends  following, 
that  is  to  say — ^the  head  master  the  yearly  salaiy  or  stipend 
of  forty  pounds,  and  the  second  master  the  yearly  salary  or 
stipend  of  twenty  pounds,  to  be  severally  paid  by  the  said 
trustees  quarterly,  on  the  25th  day  of  March,  the  24th  day 
of  June,  the  29th  day  of  September  and  the  21st  day  of  De- 
cember, out  of  the  annual  revenue  and  income  of  the  -property 
belonging  to  the  said  charity ;  and  any  head  or  second  master 
appointed  during  the  interval  between  two  quarterly  days 
shall  be  entitled  to  and  be  paid  in  proportion  only  up  to  the 
quarterly  day  next  following  his  appointment ;  but  if  the  in- 
come of  the  charity  shall,  from  any  cause,  be  insufficient  to 
pay  such  salaries  or  stipends  in  fuU,  the  same  shall  be  pro- 
portionably  decreased  and  varied  according  to  the  amount  of 
variation  of  such  income. 
RemoTsiof  29.  That  the  said  trustees  shall  have  authority,  from  time 
masters.  ^^  time,  at  their  discretion,  to  remove  the  head  master  from 
his  office  as  they  shaU  see  occasion,  in  the  manner  hereinafter 
mentioned  (that  is  to  say),  that  on  the  requisition  in  writing, 
signed  by  three  of  the  trustees  at  least,  the  clerk  of  the  said 
trustees  shall  call  a  meeting  of  the  said  trustees,  by  notice  in 
writing  given  or  sent  to  each  of  the  said  trustees  six  days  be- 
fore the  holding  of  such  meeting,  and  in  such  notice  shall  be 
stated  that  at  the  said  meeting  it  is  intended  to  propose  the 
removal  of  the  said  head  master  from  his  office,  and  at  the 
same  meeting  there  shall  be  present  not  less  than  one- half,  of 
the  said  trustees,  and  that  at  the  said  meeting  a  resolution 
shall  be  proposed  by  one  and  seconded  by  another  of  the  said 
trustees  for  the  removal  of  such  head  master,  and  that  if  the 
same  be  carried  by  at  least  two- thirds  of  the  trustees  so  pre- 
sent, the  same  shall  be  entered  on  the  minutes  of  the  said 
trustees  and  signed  by  such  of  them  as  vote  for  the  said  reso- 
lution, and  that  if  the  said  resolution  shaU,  at  a  subsequent 
meeting  of  the  said  trustees  called  by  such  notice  as  last  here- 
inbefore mentioned  (and  in  which  notice  shall  be  set  forth  the 
former  resolution),  and  at  an  interval  of  one  calendar  month 
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at  least,  whereat  the  same  number  of  trustees  at  least  shall  be  scheme  for  a 
present   as  last  aforesaid,  be   confirmed  by  two-thirds  of    ^J^SSI' 
the  said  trustees  present,  the  said  master  shall  be  con-       — 
sidered  as  removed  as  on  the  day  of  the  second  meeting, 
and  his  office  shaU  be  vacant  on  and  from  that  day  :  provided 
that  such  resolution  and  the  confirmation  thereof  as  aforesaid 
shall  be  entered  and  preserved  upon  the  minutes  of  proceed- 
ings of  the  said  trustees :  provided  that  any  head  master  who  J^^SJtJoi, 
shall  be  removed,  shall  be  entitled  to  claim  and  be  paid  his  ofsaiarysnd 
salaiy  or  stipend,  and  also  the  quarterly  appropriation  of  the  '^^' 
fees  hereina^r  provided  to  be  paid  by  the  boys,  up  to  the 
usual  quarterly  day  of  payment  of  stipends  next  after  delivery 
and  leaving  for  him  at  the  school  copies  of  the  said  resolution 
of  removal  and  confirmation  thereof,  and  a  notice  in  writing 
of  his  removal  accordingly  signed  by  three  of  the  trustees. 
And  that  the  second  master  (if  any)  of  the  said  school  shall 
hold  his  office  during  the  approbation  of  the  trustees,  who 
shall  be  at  liberty  to  displace  him  at  any  time,  either  with  or 
without  assigning  cause ;  and  any  second  master  who  shall 
be  dismissed  for  cause  assigned,  shall  be  entitled  to  claim  and 
be  paid  only  a  proportionate  part  of  his  quarter's  salary  up 
to  the  day  of  his  dismissal,  and  a  like  proportion  up  to  the 
same  period  of  the  quarter's  appropriation  of  the  fees  so  here- 
inafter provided  to  be  paid  by  the  boys ;  but  any  such  second 
master  dismissed  without  cause  assigned,  shall  be  entitled  to 
have  a  quarter's  notice  of  such  dismissal,  and  to  receive  his 
salaiy  or  stipend  and  appropriation  of  fees  up  to  the  expira- 
tion of  such  notice,  or  shall  in  lieu  of  notice,  at  the  option  of 
the  said  trustees,  be  paid  a  sum  equivalent  to  a  quarter's 
salary  or  stipend,  and  to  a  quarter's  appropriation  of  fees. 

30.  That  the  head  master  shall  reside  in  and  occupy  the  S*?^-?"^'* 
dwelling-house  attached  to  the  said  school,  and  he  shall  not  roster's 
dwell  elsewhere,  and  he  shall  have  the  use  of  such  garden  as  ****"**' 
the  trustees  shall  allot  to  him,  and  shall  have  such  occupation 
and  use  in  respect  of  his  official  character  and  duties,  and  not 
as  tenant,  and  shall  be  compelled  to  deliver  up  possession  of 
such  premises  at  such  times  and  to  such  persons  as  the  trus- 
tees may  direct ;  but  the  taxes  and  the  costs  of  all  repairs  of 
the  said  residence  and  garden,  and  of  all  other  parts  of  the 
school,  buildings,  and  premises  shall  be  paid  by  the  said 
trustees  by  and  out  of  the  revenue  and  income  of  the  estate 
and  property  of  the  said  charity. 

31'  That  no  master  shall  underlet,  or  permit  or  suffer  any  to^deriei 
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Scheme  for  a  other  person  or  persons  than  himself  and  family,  and  the 
^JSoSf  boarders  hereinafter  mentioned,  to  use  or  occupy  any  part  of 
the  premises  appropriated  to  him  as  a  residency. 

32.  That  the  head  master  shall  be  at  liberty  to  take 
boarders,  not  exceeding  thirteen  in  number,  or  with  the  con- 
sent of  the  trustees  any  increased  number,  not  exceeding 
eighteen ;  but  such  boarders  ^  shall  be  instructed  in  the  said 
school  in  common  with  the  other  boys  there,  without  any  dis- 
tinction whatsoever. 

83.  That  neither  the  said  head  master  nor  second  master 
shall,  at  any  time  during  his  tenure  of  office,  hold,  receive,  or 
exercise  any  benefice  or  appointment  having  cure  of  souls,^ 
nor  without  the  express  consent  in  writing  of  the  majority  of 
the  trustees  present  at  a  meeting  duly  summoned,  continue 
to  hold  or  exercise  any  such  cure  or  employment,  after  he 
shall  have  been  required  in  writing  by  such  majority  to  dis- 
continue the  same. 

34.  That  all  boys  residing  in  any  of  the  several  parishes 
before-mentioned  of  the  age  of  seven  years'  and  upwards, 
being  of  good  character,  able  to  read  and  write,  and  not  being 
afflicted  with  any  infectious  or  offensive  disease,  shall,  to  the 
extent  of  the  capacity  of  the  school  to  accommodate  them,  be 
capable  of  admission  to  the  said  school,  and  entitled  to  par- 
take of  all  the  benefits  and  advantages  thereof,  on  payment 

'  "  Tbc  only  way,"  aays  Lord  Cotteuham,  "  in  which  the  practice  of 
taking  boarders  in  grammar  schools  has  been  justified,  is,  that,  though 
you  are  employing  the  master  in  teaching  other  boys  besides  those  who 
are  the  objects  of  the  charity,  yon  are  thereby  enabled  to  obtain  the  ser- 
rices  of  a  superior  class  of  men  as  masters,  and  so  the  charity  geto  an 
equivalent.  In  that  case  you  do  not  divert  any  part  of  the  charity  fund  : 
you  merely  assume  that  the  master  has  leisure  time  after  teaching  the 
boys  on  the  foundation,  and  authorize  him  to  employ  it  to  a  purpose  in- 
directly beneficial  to  the  charity." — Attorney-General  v.  The  Carporaium 
of  Ludlow,  2  Ph.  687.  "  Attention  must  however  always  be  paid  to  the 
school,  and  to  see  that  the  master  does  his  duty  to  the  free  scholars,  and 
does  not  neglect  them  for  the  sake  of  his  boarders." — Attorney- General 
v.  Dean  of  Christ  Churchy  Jac.  485.  See  also  Attorney -General  ▼. 
Bishop  of  Worcester,  6  Hare,  828,  362,  and  ante,  p.  277. 

'  See  however  In  the  matter  of  the  King's  Grammar  School,  Warwick, 
1  Ph.  564. 

'  Where  the  entraace  of  boys  under  twelve  years  of  age  had  been  dis- 
eonraged,  the  Court  expressed  its  disapprobation  of  such  a  course  as  pre- 
judicial to  the  objects  of  the  charity.  In  re  Rugby  School,  1  Beav.  457, 
in  which  case  it  was  held  that  boys  who  could  read  £nglish  and  were 
capable  of  being  taught  the  first  elements  of  grammar,  were  qualified  for 
admission. 
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of  such  sxims  as  by  this  scheme  are  provided ;  bat  no  scholar  Scheme  for  a 
shall  be  entitled  to  remain  in  the  said  school  after  he  shall    ^JcJ^i" 
have  attained  the  age  of  eighteen  years ;  and  the  admission       — 
of  the  boys  and  their  continuance  in  the  school  shall  be  sub- 
ject to  such  regulations  for  the  management  of  the  school, 
not  repugnant  to  this  scheme,  as  the  trustees  shall  from  time 
to  time  appoint ;  and  the  said  trustees  shall  and  may  admit 
into  the  said  school  boys  from  any  other  parishes,  in  the  event 
of  the  boys  from  the  parishes  aforesaid  coming  to  the  said 
school  being  less  than  may  be  received  and  educated  therein. 

35.  That  the  power  and  right  of  placing  boys  in  the  school  bojs  to  be 
shall  be  in  the  trustees  thereof,  and  subject  to  any  regulations  jj^^^^pg 
which  they  may  make  in  that  behalf  in  any  committee  of  the 
trustees ;  and  that  the  application  for  admission  thereto  shnll 

be  made  to  any  of  such  trustees,  or  to  the  head  master  for  the 
time  being,  according  to  a  printed  form  to  be  approved  of  by 
the  said  trustees  for  that  purpose,  and  delivered  to  all  per- 
sons applying  for  the  same. 

36.  That  there  shall  be  paid  to  the  trustees  for  boys,  who  Head  money 
shall  participate  in  the  education  other  than  Gi-eek  and  Latin  tSj^boya.^  ^ 
(which  are  to  be  taught  free  in  the  said  school  to  boys  resident 

in  either  of  the  before-mentioned  parishes),  the  following 
quarterly  sums,  viz.,  2<.  per  quarter  for  all  boys,  the  sons  of 
labourers  and  journeymen ;  and  for  all  boys,  the  sons  of  per- 
sons above  the  rank  of  labourers  and  journeymen  the  follow- 
ing payments,  that  is  to  say,  for  boys  under  ten  years  of  age, 
10«.  per  quarter ;  for  all  boys  above  ten  and  under  twelve 
years  of  age,  15*.  per  quarter;  and  for  boys  above  twelve 
years  of  age,  20«.  per  quarter;  and  such  several  quarterly 
sums  shall  be  paid  in  advance,  and  shall  be  taken  and  applied 
by  the  trustees  as  hereinafter  dii-ected. 

37.  That  the  quarterly  sums  received  from  the  boys,  under  AppKcation 
the  provisions  of  the  last  clause,  shall  be  divided  and  applied  ^q™*! 

as  follows,  that  is  to  say, — first,  in  defraying  any  expenses 
attending  the  said  school  not  hereby  otherwise  particularly 
provided  for,  and  the  clear  residue  shall  be  divided  into  four 
parts,  and  one  of  such  four  parts  shall  be  carried  to  the 
general  account  of  the  charity,  and  two  other  fourth  parts 
shall  be  paid  to  the  head  master,  and  the  remaining  one- 
fourth  part  to  the  second  master,  if  any,  of  the  said  school ; 
and  when  and  so  often  as  there  shall  be  no  second  or  under 
master,  such  remaining  one-fourth  part  shall  be  carried  to  the 
said  general  account. 
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S8.  That  eyeiy  boy  admitted  to  the  school  shall  at  all 
times  confonn  to  the  rules  which  may  from  time  to  time  be 
made  for  the  good  g^yemment  of  the  said  school,  and  shall 
be  liable  to  expulsion  by  the  said  trustees  upon  any  breach 
thereof  or  non-conformity  therewith,  or  upon  immoral  or  in- 
decent conduct  or  insubordination,  or  other  good  and  suffi- 
cient cause ;  and  in  case  of  such  misconduct  on  the  part  of 
&By  boy,  the  head  master  shall  have '  power  immediately  to 
suspend  him  until  the  next  meeting  of  the  trustees,  when  the 
cause  of  such  suspension  shall  be  submitted  to  such  meeting. 

iS9.  That,  subject  to  the  directions  herein  contained,  and 
to  such  general  regulations  as  the  trustees  shall  prescribe,  the 
discipline  of  the  school  and  the  internal  regulation  and  manage- 
ment thereof,  and  the  holidays  to  be  allowed  therein,  shall  from 
time  to  time  be  under  the  direction  and  control  of  the  head 
master,  except  that  every  Saturday  shaU  be  a  whole  holiday. 

40.  That  all  printed  books,  paper,  pens,  pencils,  and  other 
stationery,  necessary  for  the  use  of  the  scholars  in  the  said 
school,  shall  be  provided  and  found  by  or  at  the  expense  of 
the  parents  or  relatives  of  the  scholars ;  but  in  the  case  of 
boys  who  are  the  sons  of  labom'ers,  the  same  shall  be  supplied 
out  of  the  funds  of  the  said  charity,  upon  payment  (in  advance) 
to  the  trustees  by  the  parents  or  next  friends  of  such  boys  of 
M,  per  quarter ;  and  the  said  trustees  may,  in  their  discretioii, 
supply  books  and  stationeiy  to  boys  being  the  sons  of  persons 
of  the  rank  in  life  of  journeymen,  upon  being  paid  in  advance 
by  the  parents  or  next  friends  of  such  boys  at  and  after  the 
rate  of  10«.  a  year. 

41.  That  a  register  shall  be  kept  of  the  number  and  de- 
scription of  boys  from  time  to  time  in  the  said  school,  and  of 
the  periods  of  their  admission,  and  leaving  the  same;  and 
quarterly  accounts  shall  be  made  up  of  all  moneys  received  in 
each  quarter  from  boys  in  the  said  school. 

42.  That  neither  the  head  nor  second  master  shall  at  any 
time  have,  take,  or  receive,  from  any  of  the  scholars  admitted 
to  or  being  in  the  said  school,  or  any  of  the  parents,  guardians, 
or  friends  of  such  scholars,  or  from  any  persons  whatsoever, 
on  their  behalf  or  account,  any  fee,  payment,  gratuity,  or 
reward  whatsoever,  other  than  is  prescribed  and  provided  by 
this  scheme. 

43.  That  the  expenses  of  repairs  of  the  said  school-house 
and  premises,  and  all  taxes,  shall  be  paid  by  the  trustees,  by 
and  out  of  the  income  of  the  said  charity. 
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44.  That  there  shall  be  an  annual  examination  of  the  boys  8ofaemefor« 
at  the  said  school,  and  the  trustees  shall  appoint  some  fit  and    ^^11^" 
pro|>er  person,  being  a  graduate  of  one  of  the  English  uni-  ^tt' 
varsities,  to  conduct  such  examination,  and  they  shall  be  at  Mninatio?.' 
liberty,  out  of  the  funds  of  the  charity,  to  pay  such  examiner 

a  sum  of  not  more  than  £5  for  his  trouble,  and  the  period  of 
such  examination  shall  be  fixed  by  the  trustees ;  and  such  ex- 
amination shall  take  ptace  in  the  presence  of  the  said  trustees, 
or  such  of  them  as  can  conveniently  attend,  and  of  the  masters 
of  the  said  school,  and  such  otber  persons  as  the  said  trustees 
may  from  time  to  time  tbink  fit  to  invite  to  attend  the  same. 

45.  That  the  said  trustees  shall  yearly,  after  such  examina-  Prises  to  be 
tion,  distribute  such  and  so  many  prizes,  not  exceeding  six  in  di«^*«»*«d. 

.number,  as  they  may  think  fit,  to  and  among  the  meritorious 
scholai^  educated  in  the  said  school,  who  shall  distinguish 
themselves  for  learning  or  good  conduct,  and  who,  in  the 
ju^^;ment  of  the  head  master  of  the  said  school  and  the 
trustees,  shall  be  moat  deserving  of  the  same,  provided  that 
no  single  prize  shall  exceed  in  value  the  sum  of  £2 ;  the  ex- 
penses of  and  attending  which  examination  and  the  said  prizes 
shall  be  defrayed  and  paid  by  the  trustees  out  of  the  annual 
income  of  the  property  belonging  to  the  said  charity :  pro- 
vided always  that  boarders  in  the  master's  house  shall  not  be 
entitled  to  receive  such  prizes. 

46.  That  if  at  any  time  it  shall  appear,  on  the  making  up  Power  to 
and  settling  of  the  annual  account  of  the  income  and  revenue  J^tJ^jn. 
of  the  lands  and  property  of  the  said  charity  for  that  year,  come  de- 
that  the  moneys  payable  for  the  purposes  hereinbefore  directed  ""•****•• 
shall  in  any  year  exceed  the  clear  income  and  revenue  of  such 

year,  then  and  as  often  as  the  same  shall  happen  such  excess 
shall  be  reimbursed  and  made  good  out  of  the  first  moneys 
which  shall  be  received  on  account  of  the  said  charity ;  and 
the  trustees  shall  thereupon  proportionably  decrease,  vary, 
and  alter  the  next  succeeding  yearly  payments,  stipends,  and 
expenditure,  hereinbefore  directed  to  be  paid  and  made  out 
of  the  income  and  revenue  of  the  charity,  so  and  in  such  man- 
ner as  that  the  same  shall  not  exceed  for  the  ensuing  year  the 
said  yearly  income  and  revenue. 

47.  That  if  there  shall  remain  in  any  year  a  surplus  of  the  AppiioAtion 
said  income  and  revenue  unapplied,  after  payment  of  the  i2co"iSl"' 
master's  stipends,  outgoings,  and  expenses  herein  provided 

to  be  paid  out  of  the  income  of  the  said  charity,  then  the 
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said  trustees  may,  if  they  shall  think  fit,  appropriate  and 
apply  any  part  thereof,  not  exceeding  one-half  of  such  surplus, 
in  the  increase  of  the  salary  or  stipend  of  the  master,  in  pro- 
portion to  his  salary ;  and  out  of  the  other  moiety  of  such 
surplus,  and  any  part  of  the  first-mentioned  moiety  which 
shall  not  be  applied  in  the  increase  of  master's  salaiy  as  afore- 
said, the  trustees  shall  at  their  discretion  pay  and  apply  such 
sums  as  they  may  deem  proper  in  the  formation  of  and  keep- 
ing up  a  library  for  the  use  of  the  said  school  and  the  scholars 
thereof,  and  from  time  to  time  invest  and  keep  invested  the 
surplus  (if  any}  in  some  government  stocks  or  funds  in  the 
names  of  any  three  of  them. 

48.  That  the  said  trustees  shall  keep  the  premises  insured 
against  fire,  and  in  each  year,  from  and  after  the  fifth  year 
from  the  opening  of  the  said  school,  invest  the  sum  of  ilO 
in  the  names  of  any  three  of  the  said  trustees,  in  the  purchase 
of  bank  three  pounds  per  cent,  annuities ;  and  the  interest 
and  dividends  which  may  from  time  to  time  grow  due  thereon 
shall  in  like  manner  be  invested  to  form  a  fund  for  repairs, 
to  be  called  "  the  repairing  fund,"  and  as  often  as  there  shall 
be  occasion  the  said  trustees  shall  sell  a  sufficient  portion  of 
the  stock  so  to  be  purchased,  and  apply  the  produce  thereof 
towards  defraying  the  expense  of  any  such  repairs :  provided 
always,  that  when  such  reserved  fund  shall  amount  to  the 
sum  of  £200  so  invested  as  aforesaid,  and  so  long  as  the  same 
shall  continue  unreduced  below  thnt  amount,  the  trustees  for 
the  time  being  shall  be  at  liberty,  if  they  think  fit,  to  reduce 
the  said  several  sums  of  jSlO,  or  wholly  refrain  from  making 
any  addition  to  such  reserved  fund,  and  to  apply  the  dividends 
thereof  to  the  general  purposes  of  the  said  charity. 

49.  That  in  all  cases  in  which  application  shall  be  made 
to  the  Master  in  Chancery,  or  to  the  said  Court,  under  the 
proidsions  of  this  scheme,  due  notice  thereof  shall  be  given  to 
her  Majesty's  Attorney-General,  who  shall  be  at  liberty  to 
attend  thereon. 

50.  That  a  memorial  or  short  account  of  the  said  charity, 
and  the  lands  and  property  belonging  thereto,  or  applicable 
to  its  support,  shall  be  painted  on  a  board,  and  (the  consent 
of  the  proper  authorities  being  obtained)  fixed  upon  some 
suitable  and  conspicuous  place  in  the  parish  church  of  Kirton 
aforesaid,  and  a  duplicate  thereof  shall  also  be  fixed  up  in 
the  school,  which  boards,  and  the  inscriptions,  shall  always 
be  kept  clean  and  legible  at  the  expense  of  the  charity. 
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51.  That  this  scheme  shall  be  printed,  and  a  copy  given  Scheme  for 
to  every  person  who  shall  become  a  trustee  of  the  charity,  and  ■«*»*»j!^*"P*- 
to  every  head  master  and  second  master  appointed  to  the  said  Scheme  to  be 
school ;  and  every  such  master  shall,  on  accepting  and  before  ^"° 
entering  on  the  duties  of  his  office,  by  writing,  signed  at  the 
foot  of  such  printed  copy  of  this  scheme,  certify  that  he  has 
read  the  same»  and  that  he  undertakes  and  agrees  to  conform 
and  comply  with  the  provisions  thereof,  so  far  as  the  same 
apply  to  the  office  to  be  accepted  by  him. 


No.  II.— SCHEME!  EOE  THE  APPLICATION  OF 
PART  OF  THE  FUNDS  OF  A  CHARITY  FOR 
SCHOLARSHIPS   AT  OXFORD. 

1  to  24.  Usual  clauses,  see  ante,  Scheme  No.  I.  p.  212. 

25.  That  the  trustees  do  pay  one-third  part  of  the  clear  AopUcation 
net  annual  income  of  the  charity  estates  and  property  to  the  ofkSomefor 
{governors  of  the  possessions,  revenues,  and  goods  of  the  Free  benefit  of 
Grammar  School  of  King  Edward  VI.  in  Birmingham,  to  BiraSn?- 
be  by  such  governors  applied  in  the  better  support  and  en-  *»""• 
largement  of  the  said  school,  or  the  objects  thereof,  according 

to  the  scheme,  statutes,  and  ordinances  now  existing,  or  here- 
after lawfully  to  be  made,  in  relation  to  the  said  school. 

26.  That  the  trustees  do  pay  another  third  part  of  the  clear  AppUo^tion 
net  annual  income  of  the  charity  estates  and  property  to  the  thi^^of  ^- 
feoffees  or  other  governing  body  for  the  time  being  of  the  v^5.?5# 
Free  Grammar  School  at  Haverfordwest,  to  be  by  such  feoffees  school  at 
or  governing  body  applied  in  the  better  support  and  enlarge-  ^!^^^' 
ment  of  the  said  last-mentioned  school,  or  the  objects  thereof, 
according  to  any  such  scheme  or  schemes  which  may  hereafter 

be  approved  of  by  the  said  Court  of  Chancery  for  that  purpose. 

27.  That  the  trustees  do  apply  the  remaining  third  part  of -*J?p^[^<J° 
the  clear  net  annual  income  of  the  charity  estates  and  pro-  third  to 
perty  in  the  maintenance  and  support  of  two  or  more  scholars  toBnaenwH' 
to  be  chosen  from  the  said  Free  Grammar  School  at  Birming-  College, 
ham,  and  the  said  Free  Grammar  School  at  Haverfordwest, 

at  Brazenose  College,  Oxford,  or  in  the  event  of  the  said 
College  of  Brazenose  refusing  to  receive  the  same  as  herein- 
after mentioned,  at  such  other  college  in  Oxford  as  hereinafter 

*  This  was  the  scheme  in  the  case  of  AUorney- General  v.  Gilbert 
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proyided;  and  that  such  scholars  shall  be  chosen  by  the 
governors  of  the  Free  School  at  Birminghara,  and  by  the 
feoffees  or  other  governing  body  for  the  time  being  of  the 
said  Free  School  at  Haverfordwest,  in  -the  manner  hereinafi^ 
directed,  and  shall  be  subject  to  the  provisions  hereinafter 
contained ;  and  the  scholars  to  be  chosen  from  the  said  Ftee 
Grammar  School  at  Birmingham  to  be  from  among  those  who 
have  been  admitted  to  the  said  school  as  foundationers,  and 
who  shall  have  been  educated  three  years  in  the  said  school 
prior  to  the  time  of  their  examination  hereinafter  mentioned. 

28.  That  every  scholar  so  to  be  chosen  from  the  said  Free 
School  at  Birmingham,  and  the  said  Free  School  at  Haver- 
fordwest, shall  be  presented  to  the  said  College  of  Brazenose 
for  admission,  and  for  examination  according  to  the  statutes 
and  ordinances  then  existing  for  regulating  the  admission 
and  examination  of  scholars  to  the  said  college ;  and  in  case 
the  said  college  shall  decline  or  refuse  to  receive  a  scholar  so 
presented  to  them,  except  by  reason  of  his  being  foimd  not 
duly  qualified  in  learning  after  such  examination  as  aforesaid, 
or  by  reason  of  immoral  conduct,  then  the  said  governors  of 
the  said  Free  Grammar  School  at  Birmingham,  or  the  said 
feoffees  or  other  governing  body  of  the  said  Free  Grammar 
School  at  Haverfordwest,  as  the  case  may  be,  shall  send  such 
scholar,  who  may  be  so  rejected  by  the  said  College  of  Braze- 
nose,  to  such  other  college  in  the  University  of  Oxford  as 
they  shall  respectively  in  their  discretion  appoint :  provided 
always,  that  in  case  the  said  College  of  Bi-azenose  shall  for 
the  reasons  hereinbefore  mentioned  reject  any  scholar  so  pre- 
sented to  them  as  aforesaid,  then  the  said  governors  of  the 
said  Free  Grammar  School,  and  the  feoffees  or  other  govern- 
ing body  of  the  Free  School  at  Haverfordwest,  as  the  case 
may  be,  shall  present  another  scholar,  to  be  chosen  as  herein 
provided,  to  the  said  College  of  Brazenose  for  admission. 

29.  That  one  such  scholar  shall  be  always  chosen  from  the 
said  scholars  at  the  Free  Grammar  School  at  Birmingham, 
and  one  other  such  scholar  shall  be  always  chosen  frt>m  the 
scholars  at  the  Free  Grammar  School  at  Haverfordwest,  and 
that  the  trustees  shall  pay  to  each  of  the  said  scholars  the  one 
half  of  the  said  third  part  of  the  clear  annual  income  of  the 
said  chanty  estates  and  property,  so  long  as  the  said  one- 
third  part  shall  not  exceed  the  sum  of  £100  per  annum. 

30.  That  in  case  the  said  third  part  shall  exceed  the  said 
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sum  of  £100  per  annum,  the  said  trustees  shall  pay  thereout  Soheme  for 
the  sum  of  JBBO  per  annum  to  each  of  the  said  scholars  so  to  ■^^^'JJ^P"' 
be  chosen  as  aforesaid,  and  the  surplus^  thereof  they  shall  in 
their  discretion  either  from  time  to  time  pay  to  one  other 
scholar,  or  more  scholars,  who  shall  be  called  additional 
scholars,  and  who  shall  be  from  time  to  time  chosen  in  the 
mauner  herein  directed  from  amongst  the  said  scholars  of  the 
said  Free  Grammar  School  at  Birmingham  jLud  the  said  Free 
Grammar  School  at  Haverfordwest,  or  they  shall  accumulate 
the  same  until  the  same  shall  in  their  judgment  be  sufficient 
for  the  maintenance  of  an  additional  scholar,  provided  that 
no  additional  scholar  shall  receive  more  than  £50  per  annum, 
and  that  he  shall  not  be  entitled  to  any  payment  out  of  the 
said  third  part  of  the  said  charity  property  until  after  payment 
of  the  said  sum  of  £50  a  year  to  each  of  the  scholars  so  to 
be  chosen  as  first  aforesaid.  And  also  provided,  that  in  case  How  to  be 
the  said  surplus  shall  be  insufficient  to  support  an  additional  ^<'"^- 
scholar,  or  an  equal  number  of  additional  scholai's,  from  each 
of  the  said  schools  of  Birmingham  and  Haverfordwest,  the 
first  odd  scholar  shall  be  sent  from  the  said  school  at  Haver- 
fordwest, and  ever  after  the  odd  scholar  shall  be  chosen  alter- 
nately from  the  said  school  at  Birmingham  and  the  said  school 
at  Haverfordwest. 

31.  That  the  trustees  shall  fix  the  number  of  additional  Number  of 
scholars,  and  the  amount  to  be  paid  in  each  year  to  each  w^uln  to 
additional  scholar,  and  shall  give  notice  in  writing  to  the^J^^^by 
governors  of  the  Free  Grammar  School  of  Birmingham,  and  '"  ***' 
to  the  feoffees  or  other  governing  body  for  the  time  being  of 
the  Free  Grammar  School  at  Haverfordwest,  of  the  number 
of  such  additional  scholars  to  be  chosen,  and  of  the  amount 
to  be  paid  to  each  such  scholar. 

82.  That  the  examiners  of  the  said  Free  Grammar  School  Examina- 
of  Birmingham,  who  shall  be  appointed  under  the  scheme  u^sfrom  ^ 
for  the  regulation  of  the  Birmingham  Free  Grammar  School,  ^^j[^"'***°* 
shall  at  the  annual  visitation  of  the  said  school  examine  all 
such  scholars  ^  of  the  said  school  who  shall  be  candidates  for 

»  In  Attorney-General  v.  Bishop  of  Uandaff,  10  L.  J.  (N.  S.)  Ch.  861, 
the  Master  of  the  Rolls  made  an  order  for  increasing  the  allowance  of 
each  of  the  Craven  scholars  from  £60  to  £75  per  annum,  upon  produc- 
tion of  a  certificate  by  the  trustees  that  they  approved  of  such  an  applica- 
tion of  the  surplus  income  of  the  charity  estates. 

'  Where  exhibitions  are  provided  out  of  the  surplus  funds  of  a  gram- 
mar school,  none  but  boys  who  are  the  objects  of  the  charity  ought  to  be 
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Scheme  for  the  Scholarships  founded  under  the  will  of  the  said  John 
Mhoi«r^pe.  i^ji^j^^  gQ^  ^]jjg  present  scheme,  and  shall  report  to  the 
governors  of  the  said  school  the  names  of  all  such  scholars  as 
they  shall  find  qualified  to  receive  the  said  scholarships,  and 
shall  arrange  the  names  of  the  said  candidates  according  to 
their  respective  excellences  in  all  the  branches  of  instruction 
authorized  by  the  said  scheme  for  the  regulation  of  the  said 
Free  Grammar  School  at  Birmingham. 
PreMntation      33.  That  the  said  governors  of  the  said  Free  Grammar 
shi^^***"'    School  of  Birmingham  shall  at  the  said  annual  visitation 
thereof  present  to  the  said  scholarships  such  of  the  scholars 
of  the  said  school  as  shall  be  reported  by  the  said  examiner 
to  be  duly  qualified  to  hold  the  same,  according  to  the  order 
in  which  such  boys  shall  be  respectively  classed  by  the  ex- 
aminer ;  and  in  case  any  two  or  more  of  the  boys  who  shall 
be  candidates  for  the  said  scholarships  shall  be  classed  as 
equal  in  attainment  in  the  branches  of  instruction  authorized 
by  the  said  scheme  for  the  management  of  the  said  Free 
Grammar  School  of  Birmingham,  that  then  it  shall  be  in  the 
power  of  the  governors  to  present  to  such  scholarships  one  or 
more  of  the  boys  so  classed  as  shall  appear  to  them  from 
pecuniary  circumstances  or  otherwise  best  entitled  to  be  the 
object  of  their  bounty. 
Period  dor-       34.  That  the  said  scholarships  shall  be  held  by  thescholars 
i^oTarships  ^^  *^®  ^^^^  •^'^  Grammar  School  of  Binningham  for  four 
•hau  be  held,  years,  from  the  commencement  of  the  Michaelmas  University 
term  next  after  the  presentation  to  such  scholarships,  or  for 

eligible  to  them.  Lord  Lyndharst,  however,  it  must  be  remarked,  in  The 
Attorney-General  v.  The  Earl  of  Stamford,  1  Ph.  757,  seemed  to  throw 
out  an  opinion  in  favour  of  the  boarders  taken  bj  the  head  master  for  his 
own  private  emolament,  in  opposition  to  the  doctrine  of  Lord  Cottenham 
in  the  same  case  (see  ib.  755) ;  but  in  the  subsequent  case  of  Attorney' 
General  v.  The  Corporation  of  LudloWy  2  Ph.  688,  Lord  Cottenham, 
after  adverting  to  the  practice  of  allowing  head  masters  to  take  boarders, 
adds : — "  But  the  admission  of  boarders  to  exhibitions  is  very  different. 
Lord  Lyndhnrst  evidently  misunderstood  the  ground  on  which  the  opinion 
I  expressed  in  that  case  was  founded ;  but  in  the  observations  he  made  on 
that  part  of  my  judgment  he  proves  the  correclness  of  the  real  ground  ; 
fur  iu  accounting  for  the  circumstance  of  the  exhibitioners  having  been 
taken  in  a  much  larger  proportion  from  boarders  than  from  day-boya,  he 
observes,  that  it  was  to  be  expected,  because  the  boarders  had  in  various 
ways  much  greater  advantages  than  the  day-boys ;  and  that  is  the  very 
reason  why  their  admission  is  so  unfavourable  to  the  boys  who  ar«  the 
real  objects  of  the  charity." 
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TOch  portion  of  the  four  years  ^  only  as  they  shall  be  bond  fide  Scheme  for 

residents  at  the  University  of  Oxford  during  the  usual  term,  ■®'*°]^^p*' 

until  they  shall  have  taken  the  degree  of  Bachelor  of  Arts, 

and  after  that  time  for  such  period  (if  any)  as  the  regulations 

of  the  college  to  which  they  belong  shall  require ;  and  in  case 

any  of  the  said  scholarships  shall  cease  by  death  or  any  other 

cause,  the  governors  of  the  said  Free  School  of  Binningham 

shall  forthwith  present  the  said  scholarships  so  vacant  to  any 

boys  then  members  of  the  said  school,  who  shall  have  been 

reported  qualified  for  the  said  scholarships,  although  they 

failed  in  obtaining  the  same. 

35.  That  the  governors  of  the  said  Free  Grammar  School  ^J™*"**^ 
of  Birmingham  shall  send  the  name  of  any  scholar  appointed  £te  of  ap? 
by  them  according  to  the  regulations  aforesaid,  and  the  date  JJ^SS^*  *** 
of  his  appointment,  to  the  trust-ees  of  the  said  charity.  trnsteee. 

36.  That  the  feoifees  of  the  said  Free  Grammar  School  at  Election  of 
Haverfordwest,  or  other  governing  body  thereof  for  the  time  ^J'^^arep- 
being,  shall,  at  some  meeting  specially  called  for  the  purpose,  fordweet 
and  so  from  time  to  time  as  there  shall  be  occasion,  choose  ^  ^ ' 
from  amongst  the  free  scholars  of  the  said  last-mentioned 

Free  Grammar  School,  a  scholar  or  scholars  to  hold  the  afore- 
said scholarship  or  scholarships,  and  shall  transmit  the  name 
of  each  such  scholar  and  the  date  when  he  shall  be  so  chosen 
to  the  said  trustees. 

37.  That  the  feoiTecs  or  other  governing  body  of  the  said  Examination 
Free  Grammar  School  at  Haverfordwest  shall,  for  the  purpose  ^  ^  ° 

of  appointing  such  scholar  or  scholars,  cause  the  boys  to  be 
examined  by  some  examiner  to  be  named  by  the  Bishop  of 
St.  David's  for  the  time  being,  if  he  shall  consent  to  name 
him,  or  otherwise  to  be  selected  by  themselves ;  and  such  exa- 
miner shall  class  the  boys,  having  regard  to  their  respective 
attainments  in  the  several  branches  of  instruction  at  the  said 
school,  and  the  scholai*ship  or  scholarships  shall  be  given  to 
the  boys  reported  duly  qualified,  according  to  the  order  in 
which  such  boys  shall  be  respectively  classed  by  the  exami- 
ner ;  and  in  case  any  two  or  more  of  the  boys  who  shall  be 
candidates  for  the  said  scholarships  shall  be  classed  as  equal, 

1  Where  a  testator  left  stock  producing  £100  a  year,  for  au  exhibition 

towards  the  maintenance  and  support  of  a  scholar  going  from  a  public 

school  to  the  universities,  but  did  not  mention  for  what  period  he  was  to 

•  hold  it,  it  was  held  that  four  and  not  sii  years  were  the  proper  period. — 

J  Homey- Genera/  v.  TMe  Governors  of  Harrow  School,  19  L.  T.  224. 
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that  then  it  shall  be  in  the  power  of  the  feoffees  or  other  go- 
verning body  aforesaid  to  present  to  such  scholarship  or 
scholarships  such  boy  or  boys  so  classed  as  shall  appear  to 
them,  from  pecuniary  circumstances  or  otherwise,  best  entitled 
to  be  the  object  of  their  bounty. 

38.  That  the  said  scholarslups  shall  be  held  by  the  scholars 
of  the  said  Free  Grammar  School  at  Haverfordwest  for  four 
years  from  the  commencement  of  the  Michaelmas  University 
term  next  after  the  presentation  to  such  scholarships,  or  for 
such  portion  of  the  four  years  only  as  they  shall  be  hond  fide 
residents  at  the  University  of  Oxford  during  the  usual  term, 
until  they  shall  have  taken  the  degree  of  Bachelor  of  Arts, 
and  after  that  time,  for  such  period,  if  any,  as  the  regulations 
of  the  college  to  which  they  belong  shall  require;  and  in  case 
any  of  the  scholarships  shall  cease  by  death  or  any  other 
other  cause,  the  feoffees  or  other  governing  body  of  the  said 
Free  Grammar  School  at  Haverfordwest  shall  forthwith  pre- 
sent the  said  scholarships  so  vacant  to  any  boys  then  mem- 
bers of  the  said  school,  who  shall  have  been  reported  qualified 
for  the  said  scholarships,  although  they  failed  in  obtaining  the 
same. 

39.  That  the  trustees  shall  pay  the  scholars  so  to  be 
chosen  as  aforesaid  from  the  said  Free  Schools  of  Birming- 
ham and  Haverfordwest,  the  several  amounts  due  in  respect 
of  the  said  scholarships  on  the  1st  day  of  November  and  the 
1st  day  of  May  in  each  year,  on  the  said  scholars  producing 
certificates  of  residence  and  general  orderly  conduct,  signed 
by  the  tutor  of  the  college  at  Oxford  to  which  they  may  belong. 

40.  That  the  governors  of  the  said  Free  Grammar  School 
at- Birmingham  shall,  at  the  annual  visitation  of  the  said 
school  next  preceding  the  expiration  of  the  term  for  which  the 
said  scholarships  are  by  this  scheme  directed  to  be  held,  choose 
in  manner  aforesaid  another  boy  or  boys  from  the  said  school 
to  fill  up  the  vacancy  in  the  said  scholarships. 

41.  That  the  feoffees  of  the  said  school  at  Haverfordwest, 
or  other  governing  body  for  the  time  being,  shall,  at  some 
time  not  more  than  six  months  before  the  expiration  of  the 
term  for  which  the  said  scholarships  are  by  this  scheme  di- 
rected to  be  held,  and  forthwith  after  notice  of  any  other  va- 
cancy, choose  in  manner  aforesaid  another  scholar  from  the 
said  last-mentioned  school  to  fill  up  the  vacancy  in  the  said 
scholarship. 
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42.  That  the  trustees  of  the  said  charity  shall  make  and  Scheme  for 
preserve  a  list  oontaiiUDg  the  names  of  the  seyeral  persons  ^^^  ho^ 
chosen  scholars,  and  shaU  also  obtain  and  preserve  receipts  p***'*- 
for  the  amount  of  payments  which  shall  be  made  by  the  trus-  List  of 
tees  to  such  persons  respectively.  b?keS?  *** 

43.  Scheme  to  be  printed. 


No.  III.— SCHEME  1  FOB  ALMSHOUSES  AND 
HOSPITAL. 

1.  That  the  persons  who  for  the  time  being  shall  be  trus-  Manieipti 
tees  duly  appointed  of  the  municipal  charities  of  the  borough  Se'^taM 
of  Chester  shall  be  trustees  of  this  charity ;  and  that  when  ofUik  cfa*- 
and  as  often  as  the  present  or  any  future  trustees  of  the  cha-  "^' 

rity  shall  be  reduced  to  the  number  of  ten,  the  continuing 
trustees  shaU,  by  due  course  of  proceeding  in  the  Court  of 
Chancery,  obtain  the  appointment  of  other  fit  and  proper  per-  ^PJJ^/'^^^ 
sons  to  be  trustees  in  the  place  of  those  who  shall  have  ceased  touBtem."^^ 
to  be  trustees. 

2.  Beceiver  and  clerk  to  be  appointed. 

3.  Power  to  trustees  to  remove  them. 

4.  Duties  of  receiver  and  derk. 

5.  Banker  to  be  appointed. 

6.  Box  or  safe  to  be  provided. 

7.  Meetings  of  trustees. 

8.  Minute-book  and  account-books  to  be  provided.  (See 
similar  provisions  in  Form  of  Scheme,  No.  I.) 

9.  That  the  tnistees  shall  be  at  liberty  to  let  any  part  of  Tnuteesto 
the  estates  and  property  of  the  charity  (except  the  hospital  ^^^^ 
buildings),  when  vacant,  either  to  tenants  from  year  to  year, 

or  to  grant  a  lease  or  leases  of  the  same  property  for  any  tenn 
not  exceeding  twenty-one  years :  provided  that  every  such  let- 
ting shall  be  made  and  eveiy  such  lease  be  granted  reserving  the 
best  improved  yearly  rent  that  can  be  reasonably  obtained  for 
the  premises  so  to  be  let  or  demised,  having  regard  to  the 
stabdity  of  the  tenant  or  lessee,  and  having  regard  to  any  co- 
venants entered  into  by  the  lessee  for  the  improvement  of  the 
land  :  provided  also,  that  no  fine  or  foregift  shall  be  taken 
upon  the  granting  of  any  such  lease,  and  that  eveiy  lease  do 
contain  ail  necessaiy  covenants  for  the  payment  of  rent,  for 
'  This  is  the  scheme  in  Attorney- General  v.  Corporation  of  Chetter* 
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Soheme  for   the  due  and  proper  cultivation  of  land,  and  for  the  repairs  of 

andhoii!'**    t^c  hooses,  bulldings,  and  premises  comprised  therein,  with 

P^**^-  all  requisite  powers  for  re-entry  in  case  of  non-payment  of 

rent  and  nou-performanoe  of  covenants,  and  provided  also 

that  every  lessee  do  execute  and  deliver  to  the  said  trustees  a 

counterpart  of  his  lease. 

If  propertjr        10.  That  if  at  any  time  any  part  of  the  property  of  the 

Strove-      charity  shall  be  capable  of  improvement  by  the  erection  of  new 


ment 


it^  lease  buildings  thereon,  and  such  improvement  would  be  a  perma- 
gSuited  for   ^cnt  benefit  to  the  charity,  and  any  person  or  persons  should 
^PJ*!^-   be  found  i^dUing  to  make  such  improvement  upon  having  a 
lease  for  a  term  equivalent  to  the  extent  of  such  outlay,  the 
trustees  shall  be  at  liberty  to  contract  with  such  person  or 
persons  for  such  lease  or  grant,  subject  to  the  approbation  of 
the  High  Court  of  Chancery ;  and  the  said  trustees  shall  be 
at  liberty  to  apply,  by  petition,  to  the  Court  of  Chancery  for 
such  approbation  and  for  consequential  directions :  provided, 
that  in  every  case  notice  shall  be  given  to  her  Majesty's  At- 
torney-General of  every  such  application, 
^rashousee       n.  Xhat  the  present  almshouses  shall  be  rebuilt,  with  such 
'  additions  thereto  as  to  make  the  same  sufficient  for  the  ac- 
commodation of  the  full  number  of  thirteen  almspeople,  and 
such  new  almshouses  shall  be  erected  according  to  the  plan 
approved  of  for  that  purpose  by  the  Court  of  Chancery,  and 
at  an  expense  not  exceeding  £2,053. 
Ch»i>ei  tobe      12.  That  the  present  chapel  shall  be  repaired,  and  the  in- 
repaire  .      iqy[qy  ^q  arranged  without  addition  to  the  fabric  itself,  at  an 
expense  not  exceeding  £267,  according  to  the  plan  approved 
of  by  the  Court  of  Chancery,  so  as  to  afford  proper  accommo- 
dation for  the  said  almspeople  in  the  body  of  the  said  chapel, 
and  for  the  boys  of  the  Blue  Coat  School  in  the  galleiy  there- 
of, and  that  the  remainder  of  the  space  be  appropriated  to 
free  sittings  for  the  poor,  and  be  occupied  by  such  poor  ac- 
cording to  such  rules  and  regulations  as  the  trustees  and  in- 
cumbent for  the  time  being  shall  make  and  provide. 
Expensesof       13.  That  the  expenses  of  erecting  the  new  almshouses  and 
MdrepaiM.  of  repaiiing  the  present  chapel  shall  be  paid  out  of  the  funds 
standing  in  trust  in  the  cause  of  The  Attorney- General  v.  The 
Corporation  of  Chester, 
Perpetual         14.  That  there  shall  be  one  perpetual  curate  for  the  hos- 
SSpUri^;*^^  pital,  and  such  curate  shall  be  a  clergyman  of  the  Church  of 
England,  and  hi  priest's  orders,  and  duly  licensed  by  the 
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bishop  of  the  diocese,  and  shall  not  hold  any  other  ecclesiasti-  Soheme  for 
cal  benefice  with  cure  of  souls,  and  shall  perform,  or  cause  to  l£d'ho^**^' 
be  performed  by  a  clergyman  of  the  Church  of  England,  di-  pitaia^ 
vine  service,  according  to  the  ritual  of  the  Established  Church,  his  datiet. 
in  the  said  chapel  twice  every  Sunday,  and  twice  on  Christ- 
mas Day  and  Good  Friday,  each  of  such  services  being  a  full 
service,  including  a  sermon,  and  the  clergyman  performing 
such  other  duties  as  the  bishop  shall  from  time  to  time  direct 
in  writing  ;^  and  the  said  trustees  shall,  out  of  the  rents,  pro- 
fits, and  income  of  the  said  charity  property,  pay  the  perpetual 
curate  for  the  time  being  the  yearly  salary  or  stipend  of  £200,  stipend, 
to  be  paid  by  the  said  trustees  quarterly — on  the  25  th  day  of 
March,  the  24th  day  of  June,  the  29th  of  September,  and  the 
21st  day  of  December  in  each  year. 

15.  That  after  the  death  or  resignation  of  the  perpetual  Appoint, 
curate  or  incumbent  of  the  said  chapel,  the  trustees  for  the  SSorinoMe 
time  being  of  the  charity  shall,  at  a  meeting  of  which  due  no-  of  death  or 
tice  shall  have  been  given  to  dl  the  existing  trustees,  and  at  ""^*  **"• 
which  meeting  two-thirds  at  least  of  such  existing  trustees 

shall  be  present,  appoint  a  successor,  having  the  qualifications 
hereinbefore  mentioned. 

16.  That  the  said  almshouses  shall  be  open  to  persons  of  Qaitiiflcation 
both  sexes,  but  no  persons  shaU  be  admitted  thereto,  but  such  ^^^ 

as  are  poor  and  impotent  and  of  good  character,  and  who  are 
not,  and  have  not  at  any  time  within  three  years  next  pre- 
ceding, been  in  receipt  of  parochial  relief,  and  not  under  fifty 
years  of  age :  and  out  of  such  almspeople  a  matron  or  super- 
intendent shall  be  appointed  during  the  pleasure  of  the  trus- 
tees, who  shall  superintend  the  said  almshouses,  and  see  to 
the  comfort  and  health  of  such  of  the  inmates  thereof  as  may 
be  sick  or  infirm. 

17.  That  from  time  to  time,  when  and  so  often  as  any  v*"  JISSS?  i' 
cancy  shall  occur  in  the  almshouses  by  the  death  or  removal  """"P^p  •* 
of  any  of  the  almspeople,  the  trustees  shall  at  one  of  their 

said  meetings,  to  be  held  within  one  mouth  after  such  vacancy, 
elect  some  other  poor  person,  duly  qualified  as  aforesaid,  to 
fill  up  such  vacancy. 

^  It  is  not  within  the  jurisdiction  of  the  Court  of  Chancery  to  deter- 
mine whether  ecclesiastical  duties  attached  to  the  oflSce  of  a  coq)orator  of 
a  charitable  corporation  be  properly  performed,  for  this  being  a  spiritual 
matter  application  should  therefore  be  made  upon  the  subject  either  to 
the  visitor  or  the  proper  ecclesiastical  authorities. — Attorney-General  v. 
Smithies,  1  Keen,  289  j  Attorney -General  v.  Crook,  lb.  121. 
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soheoM  for       18.  That  esch  almsperson  shall  have  a  separate  sittiiig-iooai 
£3j!^^    and  bed-room ;  and  the  said  trustees  sUaU,  out  of  the  rents 
pitata^       and  profits  and  income  of  the  said  charity  property^  pay  to 
AibwMioeto  eadi  of  the  said  almspeople  the  sum  of  £26  a  year,  at  and 
S^***Sie*  after  the  rate  of  10«.  a  week;  and  shall,  in  addition  to  such 
allowance,  pay  to  the  said  matron  or  superintendent  a  further 
annual  sum  of  £10,  at  and  after  the  rate  of  3«.  lOd.  per  week. 
Medical  ftt-       19.  That  the  trustees  shall,  out  of  the  income  of  the  cha- 
tendanoe.     ^^^^  expend  such  sum,  not  exceeding  £20  per  annum,  as  will 
procure  the  services  of  a  medical  attendant  duly  qualified,  such 
medical  attendant  to  be  appointed  by  the  trustees,  to  attend 
upon  and  supply  all  necessaiy  medicines  to  the  sick  poor  finom 
time  to  time  in  the  said  almshouses ;  and  such  medical  at- 
tendant shall  hold  his  appointment  during  the  pleasure  of  the 
trustees. 
Beadle  to  be      20.  That  the  trustccs  shall  from  time  to  time  appoint  some 
»pp<»n    .    proper  person  as  beadle  of  the  said  chapel  and  almshouses, 
who  shall  hold  his  office  during  the  pleasure  of  the  trustees ; 
and  the  duty  of  such  beadle  shall  be  to  superintend  the  said 
almshouses  and  chapel,  and  maintain  order  therein,  according 
to  such  rules  and  regulations  as  may  from  time  to  time  be 
prescribed  by  the  said  trustees  and  ike  perpetual  curate  for 
the  time  being ;  and  the  said  trustees  shall  pay  to  such  beadle 
a  yearly  sum  not  exceeding  £10. 
Aimipe^ie       21.  That  the  said  almspeople  shall  once  in  every  Sunday 
line^nh^!  attend  divine  worship  in  the  said  chapel,  except  in  case  of 

sickness. 
vimtiM  22.  That  once  or  oftener  in  every  year  the  trustees  at  one 

to  beap^     of  their  general  meetings  shall  nominate  three  or  more  persons 
pointed.       fiiQm  amougst  their  body  as  a  committee  to  visit  the  alms- 
houses, and  view  the  state  and  condition  thereof,  and  hear  and 
take  cognizance  of  any  complaint  or  complaints  by  the  in- 
mates thereof  touching  the  management  thereof;  and  shall 
report  any  grievance  brought  to  their  attention  to  the  trustees 
at  their  next  general  meeting ;  or,  if  necessaiy,  at  a  special 
meeting  to  be  called  for  such  purpose,  according  to  the  direc- 
tions hereinbefore  laid  down  respecting  such  meetings, 
wboareto       23.  That  the  pei-sons  forming  such  committee  sliall  make 
»port.  I       ^  report  of  the  state  and  condition  of  the  almshouses,  and  of 
any  special  matter  which  may  come  to  their  knowledge  at  the 
time  of  their  visit  to  such  almshouses,  which  report,  or  the 
particulars  thereof,  shall  be  entered  by  the  clerk  in  the  minute- 
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book  of  snch  proceedings,  and  shall  be  signed  by  tbe  persons  Mmnefor 
fonning  such  committee.  «nd  ho!^ 

24.  That  the  almshouses  shall  be  kept  in  good  and  suffici-  v^*^- 
eut  repair,  and  insured  from  fire ;  and  the  expenses  thereof,  Bepain  of 
and  the  ordinary  expenses  attending  divine  worship  in  the  ^S^JJU^ 
said  chapel,  including  the  sacramental  bread  and  wine,  shall  attenSLdi- 
be  borne  and  paid  by  the  said  trustees  out  of  the  income  of  ^^S^E 
the  said  charity. 

25.  That  the  inmates  of  the  almshouses  shall  not  absent  ^b(St°°* 
themselves  therefrom  for  more  than  one  day,  without  leave  in  themseWes. 
writing  obtained  from  one  of  the  said  trustees. 

26.  That  the  inmates  of  the  almshouses  shall  not  be  per-  imnAtMnot 
mitted  to  let  the  same,  or  permit  any  stranger  to  occupy  the  ^  ""***'^**- 
same. 

27.  That  it  shall  be  lawful  for  the  trustees,  at  a  special  Power  to  re- 
meeting  convened  for  that  purpose,  to  remove  any  of  the  alms-  p^ple*!^* 
people  for  immorality,  drunkenness,  quarrelsome  behavioiu*, 

breach  of  rules,  or  any  other  cause  which  in  their  judgment 
shall  justify  such  removal;  but  the  trustees  present  at  the 
meeting  shall  be  a  majority  of  the  existing  trustees,  and  two- 
thirds  of  those  present  shall  concur  in  the  removal ;  and  all 
the  proceedings  relating  to  such  removal  shall  be  carefully  re- 
corded in  the  minutes  of  the  meeting. 

28.  That  if,  after  providing  for  the  several  before-men- sorpius  in- 
tioned  payments  and  allowances,  there  shall  remain  any  sur-  SJ^tS.^* 
plus  of  the  rents,  profits,  and  income  of  the  said  charity  pro- 
perty, the  same  shall  from  time  to  time  be  invested  by  the 
trustees  in  the  purchase  of  bank  £3  per  cent,  annuities,  and 

the  dividends  to  arise  therefrom  shall  also  be  invested  in  the 
purchase  of  like  annuities,  so  as  to  form  an  accumulating  fund ; 
and  when  such  fund  shall  amount  to  the  sum  of  £1000,  the 
said  trustees  shall  apply  to  the  Court  for  directions  as  to  the 
application  thereof,  and  of  any  future  surplus ;  but  notice  of 
such  application  shall  be  given  to  her  Majesty's  Attomey- 
Oeneral  for  the  time  being,  who  shall  be  at  liberty  to  attend 
thereon. 

29.  That  this  scheme  shall  be  printed,  and  a  copy  given  to  Scheme  tn 
every  trustee  of  the  charity  and  every  person  who  may  here-  ^  P™**^- 
after  become  a  trustee ;  and  every  perpetual  curate  or  incum- 
bent appointed  under  the  provisions  of  this  scheme  shall,  on 
accepting,  and  before  entering  on  the  duties  of  his  office,  by 
writing  signed  by  him  at  the  foot  of  one  of  such  printed  copies 
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Scheme  for    of  tbis  Scheme,  certify  that  he  has  read  the  same,  and  that  he 
chUdrenof    Undertakes  and  agrees  to  conform  to,  and  comply  with,  and 
the  poor,      fee  bouod  by,  the  provisions  thereof,  so  far  as  the  same  apply 
to  the  office  accepted  by  him. 


No.  IV.~SCHEME  ^  FOR  SCHOOL  FOE  CHILDREN 
OF  THE  POOR. 


Site  of 
school. 


Erection. 


L  That  a  site  for  a  school  shall  be  procured,  and  shall  be 
vested  by  proper  conveyance  in  the  vicar,  churchwardens,  and 
overseers  of  the  parish  of  St.  Mary  RedclifFe,  according  to  the 
7th  section  of  the  Act  of  Parliament  made  and  passed  in  the 
fifth  year  of  the  reign  of  her  present  Majesty,  intitided  "  An 
Act  to  afford  further  Facilities  for  the  Conveyance  and  En- 
dowment of  Sites  for  Schools,"  subject,  nevertheless,  to  the 
several  directions  hereinafter  contained  concerning  the  same. 
2.  That  there  shall  be  laid  out  and  expended  in  the  erection 
of  school  premises,  and  master's  and  mistress's  residences, 
such  sum  of  money,  not  exceeding  the  sum  of  £800,  as  will 
be  sufficient  to  fully  complete,  fit  for  use,  the  said  school 
premises  and  master's  and  mistress's  residences,  such  school 
site  to  be  procured,  and  such  school  premises  and  residences 
to  be  built,  in  some  convenient  place  within  two  miles  of  the 
parish  church  of  St.  Mary  Redcliffe. 
o^ntopoor  3.  That  the  said  school  shall  be  for  poor  children  in  the 
*'*'*^^"'*'  parish,  and  shall  be  open  to  the  children  of  the  poor  inhabi- 
tants of  the  parish  of  St.  Mary  Redcliffe,  who  shall  have  at- 
tained the  age  of  three  years,  and  are  not  afflicted  with  any 
infectious  distemper  or  disease,  and  who  may  continue  at  such 
school  till  the  age  of  eight  years,  and  no  longer,  subject  to  the 
regulations  hereby  provided  for  the  management  of  such 
school. 

4.  That  the  £S0  per  annum  set  apart  for  a  school  shall  be 
applied  for  the  maintenance  of  such  school  when  erected ;  and 
until  the  managers  or  governors  of  the  school  can  obtain 
ftmds  for  procuring  the  said  school  site  and  erecting  the  said 
school  premises  and  residences  for  a  master  and  mistress,  the 
said  sum  of  £80  shall  be  from  time  to  time  invested,  and  ac- 
cumulate until  a  competent  fund  is  raised  for  such  purpose. 

'  This  is  the  scheme  in  Attorney -Qeneral  t.  Briekdak. 
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5.  That  the  vicar  and  churchwardens  of  the  parish  of  St.  Scheme  fop 
Mary  Bedcliffe  for  the  time  being,  together  with  eighteen  or  S^'£lS*of 
more  other  persons  to  be  elected  by  the  vestry  of  the  said  poo'- 
parish,  and  the  subscribers  hereafter  mentioned  who  may  be-  Managers. 
come  honorary  managers,  shall  be  the  managers,  and  shall 

have  the  care,  management,  superintendence,  and  control  of 
the  said  school,  and  the  nomination  and  displacing  of  the 
master  and  mistress,  and  of  the  children  to  be  nominated  to 
the  same. 

6.  That  there  shall  be  a  master  and  mistress  to  teach  in  Maeterand 
the  said  school,  the  amount  of  whose  salaries  or  stipends  shall  "*"*'*"• 
be  fixed  and  paid  by  the  managers ;  the  residences  to  be  used 

by  the  master  and  mistress,  in  addition  to  such  stipend ; 
such  master  and  mistress  to  be  removable  at  pleasure,  at  the 
will  of  the  managers,  who  shall  appoint  a  successor  to  the 
person  who  may  be  removed. 

7.  That  on  every  vacancy  of  the  office  of  master  or  mistress  Appoint- 
to  teach  in  the  said  school,  the  managers  shall  cause  one  or  £J  ot^^S"' 
more  advertisements  to  be  published  and  circulated  within  the  trees. 

city  of  Bristol,  giving  notice  of  the  vacant  office,  and  that  such 
persons  as  are  desirous  of  becoming  candidates  for  such  office 
are  to  forward  testimonials  to  the  vicar  of  the  parish,  or  some 
other  manager  to  be  specially  appointed,  whose  name  and  ad- 
dress shall  be  specified  in  such  advertisement,  and  that  such 
testimonials  are  to  be  forwarded  by  a  fixed  day  to  be  named 
in  such  advertisement ;  provided  that  the  day  so  to  be  named 
shall  be  two  months  at  least  from  the  publication  thereof. 

8.  That   the  duties   of  master  and  mistress   shall  be  to  studies. 
teach  the  children  belonging  to  the  said  school  the  alphabet, 
reading,  writing,  spelling,  English  grammar,  and  arithmetic, 

and  such  other  things  as  the  managers  shall  direct ;  and  there 
shall  also  be  read  daily  in  the  said  school,  morning  and 
evening,  suitable  prayers,  to  be  approved  of  by  the  managers. 

9.  That  the  said  school  shall  be  open  and  attended  £rom  school  when 
half-past  nine  till  twelve  o'clock  at  noon,  and  from  two  tiU  <>?«»• 

five  o'clock  in  the  afternoon,  during  the  period  intervening 
between  the  25  th  March  and  the  29th  September  in  each  year ; 
and  from  half-past  nine  o'clock  in  the  forenoon  till  twelve  at 
noon,  and  from  two  o'clock  till  four  o'clock  in  the  afternoon, 
during  the  period  intervening  between  the  29th  September 
and  the  25  th  March  in  each  year,  unless  the  managers,  or  any 
committee  of  managers  to  be  appointed  by  them,  shall  fix 
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some  other  more  conTenient  and  beneficial  hours  of  atten- 
dance. 

10.  That  no  school  shall  be  held  on  Satardays  in  the  after^ 
noon ;  and  the  holidays  to  be  allowed  for  Midsummer  and 
Christmas  shall  be  fixed  by  the  managers,  and  shall  not  ex- 
ceed four  weeks  at  each  time ;  in  addition  to  which,  there 
shall  be  allowed,  as  holidays,  Good  Friday,  and  the  days  in- 
tervening between  Good  Friday  and  Thursday  in  Easter  wetk, 
and  Monday,  and  the  days  intervening  between  that  day  and 
Thursday,  in  Whitsun  week. 

11.  That  it  shall  be  lawiul  for  the  managers  to  expel  from 
such  school  any  children  who  they  shall  think,  from  miscon- 
duct, ought  not  to  remain  therein. 

12.  That  a  list  of  the  children  shall  be  kept  at  the  school, 
specifying  their  parentage  and  the  time  of  admission,  and  age 
of  each  child  when  admitted. 

13.  That  the  master  and  mistress  shall  not  receive  into  the 
said  school  any  child  not  elected  by  the  managers,  nor  shall 
any  such  master  or  mistress  receive  any  recompense  or  reward 
from  any  scholar. 

14.  That  the  managers  may,  if  they  think  fit,  fix  a  weekly 
sum  to  be  paid  by  all  or  any  of  the  persons  admitted  into  sn<^ 
school,  not  exceeding  in  any  case  twopence  per  week,  sock 
sum  so  to  be  fixed  to  be  applied  for  the  purposes  of  the  school, 
in  and  about  the  purchase  of  books,  slates,  etc.,  and  in  augmen- 
tation of  the  stipends  of  master  and  mistress,  or  either  of  them, 
and  in  rewards  to  scholars,  or  for  all  or  any  of  those  purposes, 
at  the  discretion  of  the  managers. 

15.  That  in  order  to  increase  the  annual  mcome  of  the 
school,  a  subscription  list  shall  always  be  open  to  the  parish- 
ioners and  other  persons  interested  in  the  success  of  the  school, 
and  every  person  who  shall  subscribe  one  guinea  annually  for 
the  space  of  five  years  may  be  admitted,  and  continue  an  hono- 
rary manager  so  long  as  such  person  shall  continue  such  sub- 
scription, and  shall  have  the  same  authority  in  all  things  apper- 
taining to  the  management  of  the  school  as  the  other  managers ; 
but  if  any  such  person  shall  discontinue  such  annual  subscrip- 
tion for  the  space  of  one  whole  year,  he  shall  thereupon  cease 
to  continue  an  honorary  manager ;  and  every  person  who  shall 
subscribe  ten  guineas,  and  the  executor,  or  if  more  than  (me, 
one  of  the  executors  of  every  person  who  shall  leave  by  will 
the  sum  of  twenty  guineas  and  upwards,  shall,  on  making  such 
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payment,  be  admitted  an  honorary  manager  for  and  during  the  Scheme  for 
period  of  their  natural  life,  and  shall  have  the  same  authority  cWkS-en'of 
as  the  other  managers  of  the  school ;  and  the  moneys  to  be  po©'- 
received  from  such  subscribers  shall  "be  applied  and  appro- 
priated in  the  maintenance  of  the  school,  and  in  the  payment 
or  increase  of  the  master's  or  mistress's  salaiy,  as  the  managers 
shall  think  fit ;  and  if  at  any  time  there  shall  be  a  surplus  more 
than  suflicient  to  defray  the  annual  expenses  of  the  school,  the 
same  shall  be  invested  in  the  three  per  cent,  bank  annuities, 
and  shall  form  part  of  the  capital  stock  for  the  maintenance 
and  support  of  the  school. 

16.  That  every  master  and  mistress  elected  to  fill  the  ofiEice  Memonm- 
of  master  and  mistress  shall,  before  admission  to  office,  sign  a  ^""isd^b*^ 
memorandum  in  writing  to  the  following  eifect,  and  which  m«ster  and 
shall  be  preserved  by  the  managers ;  that  is  to  say :  mutreas. 

"  I,  having  been  appointed 

[master  or  mistress,  as  the  case  may  be]  of  the  school  for 
the  education  of  infant  children  in  the  parish  of  Saint 
^lary  Kedcliffe,  in  the  city  of  Bristol,  do  hereby  promise 
and  undertake  faithfully  and  diligently  to  perform  the 
duties  of  such  office  as  the  managers  may  direct ;  and  I 
also  promise  and  undertake  not  to  receive  any  payment 
or  reward,  either  directly  or  indirectly,  from  any  of  the 
scholars  whatsoever  (except  any  weekly  payments  which 
may  be  fixed  by  the  said  managers),  and  to  quit  and 
dehver  up  to  the  managers  of  the  said  school,  immedi- 
ately upon  being  removed  or  discharged  from  serving  the 
same,  the  possession  of  all  and  singular  the  premises 
and  all  the  property  belonging  to  the  said  school  which 
I  shall  or  may  be  in  possession  of  as  master  [or  mistress, 
as  the  case  may  be]  of  the  said  school ;  and  in  case  I 
shall  neglect  or  refuse  to  deliver  up  possession  thereof, 
and  every  part  thereof,  as  aforesaid,  the  said  managers 
may,  without  any  proceeding  in  law  or  equity,  enter  into 
and  upon  and  take  possession  of  the  premises  and  things 
of  which  possession  shall  not  be  delivered  up  as  afore- 
said. As  witness  my  band  the  day  of 
18  . 
"Witness         [two  witnesses]." 

17.  That  once  or  ollener  in  every  year,  at  such  time  as  the  Er»inm». 
managers  for  the  time  being  shall  appoint,  an  examination  of  ^^' 
the  boys  and  girls  shall  take  place  in  the  said  school ;  and  for 

2  c 


578 


CHARITABLE    l^RUSTS. 


Scheme  for    the  purpose  of  such  examinatiou,  the  managers  for  the  time 
cwSS^Ln  of    being,  or  a  committee  thereof,  shall  attend  at  such  examina- 

poop- tion. 

inaurance         18.  That  the  school  premises  be  insured  from  fire,  and  shall 
oi  premwea.  \y^  repaired  at  the  expense  of  the  school,  and  directions  for 

making  such  repairs  shall  be  given  by  the  managers  whenever 

such  repairs  shall  be  necessary. 

19.  That  an  account  shall  be  kept  of  the  annual  receipts 
and  expenditure  of  the  school;  and  an  abstract  of  such  account 
shall  be  published  in  one  of  the  Bristol  newspapers,  and  a 
printed  copy  of  such  abstract  sent  to  the  subscribers  and  ma- 
nagers of  the  school. 

20.  That  this  scheme  shall  be  printed,  and  a  copy  de* 
livered  to  every  person  who  shall  from  time  to  time  become  a 
manager. 


Aocoanta. 


Scheme  to 
be  printed, 


No.  v.— SCHEME  A  FOR  A  DISPENSARY. 

Trusteea  of       1.  That  there  shall  be  twenty-three  trustees  of  the  charity ; 

charity.  |^g^  ^j^^  gj^^^  defendant,  John  Blaker,  shall  be  one  of  such 
trustees;  and  the  remaining  twenty-two,  to  make  up  such 
number  of  twenty-three,  shall,  in  the  first  instance,  be  ap- 
pointed by  the  Master  to  whom  this  cause  is  transferred;  and 
after  the  whole  of  such  twenty-three  trustees  shall  have  been 
completed  as  aforesaid,  so  often  as  any  five  thereof  shall  have 
died,  or  declined,  or  become  incapable,  or  unqualified,  or  other- 
wise have  ceased  to  be  trustees,  the  body  of  governors  herein- 
after mentioned  shall,  at  the  next  or  some  subsequent  annual 
meeting,  as  hereinafter  provided,  elect  other  persons  to  be 
trustees  in  the  place  of  those  who  have  died  or  ceased  to  be 
such  trustees. 

2.  That  no  person  shall  be  eligible  to  be  appointed  a  trus- 
tee of  the  said  charity,  who  is  not  resident  within  the  borough 
of  Lewes,  or  within  five  miles  thereof,  or  who  is  not  rated  to 
the  poor  of  some  part  of  the  said  borough,  or  of  some  parish 
within  five  miles  thereof,  to  the  amount  of  twenty-five  pounds. 
S.  That  if  any  person  who  shall  have  been  appointed  a 

or*void?**""*  trustee  as  aforesaid^  shall  become  bankrupt,  or  take  the  benefit 
of  any  Act  in  force  for  the  relief  of  insolvent  debtors,  or 
shall  cease  to  reside  within  the  said  borough,  or  within  five 

'  Thie  is  the  scheme  in  Aiiome^^GemenU  t.  KtU, 
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miles  thereof,  or  to  berated  as  aforesaid,  or  shall  have  ceased  Sehemefora 
to  act  in  the  trusts  of  the  charity  for  the  space  of  two  years,  ^"P^'y* 
then  in  each  or  either  of  such  cases,  such  person  shall  cease 
to  be  a  trustee  of  the  said  charity,  and  his  place  as  such 
trustee  shall  becdtoe  vacant  and  be  void. 

4.  That  as  soon  as  the  said  number  of  trustees  shall  be  Dispenaarj 
completed,  they  shall,  subject  to  the  provisions  of  this  scheme,  yj^jj^ 
establish  a  dispensary  in  Lewes,*  according  to  the  present  ex- 
tended limits  of  the  borough ;  the  object  of  which  shall  be 

to  afford  medicsil  advice  and  medicines  to  any  persons  who 
are  unable  to  pay  for  them,  but  are  not  in  the  receipt  of  pa- 
rochial relief,  and  who  shall  be  inhabitants  of  the  said  borough 
of  Lewes. 

5.  That  for  the  purpose  of  such  dispensary  the  said  trustees  Premises  to 
shall  be  at  liberty  to  hire,  in  the  town  of  Lewes,  a  house  or  ***  ^^^' 
premises  suitable  for  the  purpose  of  a  dispensary. 

6.  That  if  it  shall  appear  to  the  trustees  that  it  will  be  for  or  par- 
the  benefit  of  the  said  charity  that,  for  the  purposes  of  this  c*»*««^- 
scheme,  a  house  or  premises  within  the  town  of  Lewes  should 

be  purchased,  and  adapted,  and  fitted  up  out  of  the  funds  of 
the  said  charity,  either  whoUy  or  in  conjunction  with  any  sums 
which  may  be  subscribed  for  the  purpose,  the  said  trustees 
shall  be  at  liberty  to  lay  proposals  before  the  Master  to  whom 
this  cause  is  referred,  with  reference  to  any  such  purchase, 
together  with  a  description  and  plan  of  the  house  or  premises 
proposed  to  be  purchased,  and  an  estimate  of  the  sums  to  be 
expended  on  such  purchase,  adaptation,  and  fitting  up ;  and 
the  said  Master  shall  be  at  liberty  to  report  thereon ;  and 
the  said  trustees,  upon  obtaining  a  confirmation  of  suchre- 
port  by  the  Court,  shall  be  at  liberty  to  lay  out  and  expend 
from  the  funds  of  the  said  charity,  upon  the  purchase,  adapta- 
tion, and  fitting  up  of  such  house  or  premises,  the  sum  ap- 
proved of  by  the  said  Master's  report. 

7.  That  the  trustees  shall  be  at  liberty,  out  of  the  income  Pajmentof 

rates,  taxes, 
rent,  etc. 
^  Where  the  interest  of  a  legacy  bad  been  given  to  the  poor  of  a 
eertain  pariBb,  it  waa  held  that  the  payment  of  the  legacy  to  a  dispen- 
sary erieting  in  sncb  parish,  in  the  benefits  of  which  other  parishes  par- 
ticipated, was  not  authorized. — Attorney- General  v.  Brandreth,  1  Y.  & 
C.  C.  C.  200.  The  Court  of  Chancery  has  no  jurisdiction  nnder  52  Geo. 
III.  c.  101,  to  make  an  order  on  petition  for  transferring  the  funds  of  a 
dispensary  to  a  hospital,  and  amalgamating  the  two  institutions. — In  re 
Mtading  DUpensary,  10  Sim.  118. 

2   C  2 
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Scheme  for  a  of  the  Said  charity,  to  pay  the  rates  and  taxes  which  may  )>e- 
dispensary,  g^j^g  ^^g  j,j  respect  of  the  house  or  premises  so  to  be  hired 
or  purchased  as  aforesaid ;  and  the  expenses  of  insuring  the 
same  against  fire,  and  also  the  rent  of  any  house  or  premises 
which  may  be  hired  by  them  under  the  provisions  of  the  fifth 
clause  of  this  scheme. 

8.  That  the  said  house  or  houses,  when  so  purchased,  shall 
be  conveyed  to  the  said  trustees,  when  appointed  as  afore- 
said, and  whenever  the  trustees  in  whom  the  said  property 
shall  be  vested  shall  have  been  reduced  to  five,  the  said  pre- 
mises shall  be  conveyed,  by  the  then  continuing  trustees,  to 
themselves  and  the  new  trustees. 

9.  That  the  interest  to  arise  from  the  residue  of  the  fund 
in  Court,  after  providing  for  the  purchase  or  rental  of  the  pre- 
mises to  be  purchased  or  hired  for  a  dispensaiy,  and  for  the 
preparing,  altering,  or  fitting  up  of  the  same,  as  hereinbefore 
provided,  shall  be  applied  towards  payment  of  the  annual  ex- 
penses for  the  dispensaiy,  in  the  purchase  of  medicines,  and 
other  necessary  outgoings. 

10.  That  every  person  subscribing  half-a-guinea  annually, 
or  five  guineas  in  one  donation,  shall  be  entitled  to  nominate 
and  have  one  person  a  patient  in  such  dispensary ;  and  every 
person  subscribing  one  guinea  a  year,  or  a  donation  of  ten 
guineas,  shall  be  entitled  to  have  two  persons  patients  in  such 
dispensary,  and  so  in  proportion  for  any  larger  sum. 

11.  That  any  person  making  a  donation  of  the  sum  of  ten 
guineas  to  such  dispensary,  or  who  shall  subscribe  a  sum  of 
one  guinea  a  year  thereto,  during  the  time  he  shall  so  sub- 
scribe, shall  be  a  governor  of  the  said  dispensary,  and  shall 
be  entitled  to  attend  and  vote  at  all  general  meetings  of  the 
governors. 

12.  That  the  trustees  of  the  said  charity  shall  be  ex  efficio 
governors  of  the  said  dispensaiy. 

IS.  That  the  management  of  the  said  dispensary  shall  be 
conducted  by  the  trustees  and  governors,  who  shall  have  au- 
thority to  make  such  regulations  for  the  due  administration 
thereof,  not  being  inconsistent  vrith  this  scheme,  as  they  shall 
think  fit. 

14.  That  an  annual  election  shall  take  place  from  amongst 
the  governors,  of  a  committee  of  management,  of  not  more 
than  fifteen  members,  and  not  less  than  five  of  whom  shall  be 
taken  from  the  existing  trustees :  and  such  board  shall  be 
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styled  "the  Board  of  Directors;"  and   their  proceedings  Scheme  for  • 
shall  be  subject  to  the  supervision  of  the  general  body  of  go-  ^f^^^- 
veniors. 

15.  That  no  person  shall  be  received  as  a  patient  of  the  Reoommen- 
said  dispensary  without  the  recommendation,  in  writing,  of  a  ^Stof 
subscriber,  such  recommendation  being  also  in  a  form  to  be 

issued  by  the  Board  of  Directors ;  and  all  such  recommenda- 
tions must  be  delivered  at  the  dispensary  within  seven  days 
from  the  date,  and  shall  be  in  force  for  three  calendar  months 
only  from  the  date  thereof,  and  shall  be  renewable. 

16.  That  ladies  having  paid  the  sum  of  ten  guineas,  or  Votes  of 
who  subscribe  the  annual  sum  of  one  guinea,  may  vote  by  i*"******- 
notes  in  writing,  signed  by  them,  and  presented  by  a  gover- 
nor ;  provided  that  every  vote  so  given  shall  be  limited  to  the 
particular  business  specified  in  the  said  note. 

17.  That  all  subscriptions  shall  become  due  on  the  first  Subserip- 
day  of  January  in  each  year,  and  shall  be  paid  in  advance.       Joe.*  ^^^ 

18.  That  the  governors  shall  elect  annually  a  president,  a  Eioctionof 
vice-president,  treasurer,  and  honorary  secretary,  (from  among  <>*<*"• 
the  governors,)  and  the  medical  officers  of  the  institution. 

19.  That  a  monthly  meeting  of  the  Board  of  Directors  Monthly 
shall  be  held  on  the  first  Monday,  or  such  other  day  as  the  ™^**^'°**' 
Board  shall  appoint,  of  each  month  intervening  between  the 
quarterly  meetings ;  three  members  whereof,  exclusively  of 

the  medical  officers,  shall  form  a  quorum  ;  at  which  the  ordi- 
nary business  of  the  institution  shall  be  transacted,  and  such 
orders  made,  consistent  with  casting  rules,  as  cannot  be  con- 
veniently deferred  until  the  quarterly  meetings. 

20.  That  a  report  in  writing  of  all  business  transacted  and  Reports, 
orders  given  at  the  monthly  meetings  of  the  directors,  shall  be 

bid  before  the  next  quarterly  meeting  of  directors,  for  their 
approval. 

21.  That  a  quarterly  meeting  of  the  Board  of  Directors  ^SJtinJ? 
shall  be  held  on  the  first  Monday,  or  such  other  day  as  the  di- 
rectors shall  appoint,  in  January,  April,  July,  and  October,  in 
every  year ;  five  directors,  exclusively  of  the  medical  officers, 
constituting  a  quorum ;  and  at  such  quarterly  meetings  the 
reports  of  the  medical  officers,  or  of  the  monthly  Boards,  shall 

be  received,  and  accounts  of  the  institution  audited  ;  payments, 
purchases,  and  investments  ordered,  as  occasion  shall  require, 
and  such  other  orders  and  regulations  made  as  may  be  consi- 
dered expedient,  consistent  with  the  rules  and  general  princi- 
ples of  the  institution. 
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Sobemofors  23.  That  eveiy  governor  may,  at  all  seasonable  times,  have 
diapenwupy.  g^^j^gg  ^  ^y^  dispensary,  and  examine  or  copy  any  minute- 
Go^«^V  books,  registers,  order-book,  bills,  and  papers  belonging  to 
bookil*"^*^*^  the  institution. 

Thre«  direo-      23.  That  any  three  directors  may  call  a  special  meeting  of 
^2^^^*"  the  Board  of  Directors   by  requisition  in  writing  to  the 
honorary  secretary,  so  that  there  be  two  dear  days'  notice 
thereof,  and  of  the  business  to  be  submitted  thereto,  given  to 
the  other  directors. 
Omtni  24.  That  a  general  meeting  of  the  governors  shall  be  hdd 

iSSSne.  annually,  in  the  month  of  August,  on  such  day,  at  sudi  hour, 
and  at  such  place,  as  the  Board  of  Directors  shall  appoint  by 
twenty-one  days'  public  notice ;  and  at  such  annual  me^ng 
shall  receive  a  report  of  the  proceedings  of  the  Board  of  Di^ 
rectors  for  the  preceding  year-^-shall  appoint  a  president,  a 
vice-president,  treasurer  or  treasurers,  and  secretaiy — shaU 
iill  up  the  vacancies  in  the  Board  of  Directors,  in  the  locHn  of 
those  who  may  retire  or  cease  to  be  directors — and,  when  ne- 
cessary, nnder  the  first  rule  hereinbefore  contained,  elect  new 
trustees — and  also,  should  it  be  thought  expedient,  fill  all  va- 
cancies in  the  staff  of  medical  officers ;  and  such  meeting  may 
make  any  new  rules,  or  additions  to,  or  amend  or  alter  any  oiT 
the  existing  rules  for  the  regulation  and  management  oi  the 
said  dispensary,  or  the  admission  thereto ;  provided  that  sueh 
rules,  additions,  amendments,  or  alterations,  are  not  at  va- 
riance or  inconsistent  with  any  of  the  provisions  of  this 
scheme ;  and  provided  that  no  such  new  addition  to,  or  al- 
teration of,  any  existing  rule  shall  be  made  at  such  meeting, 
unless  notice  in  writing,  specifying  the  substance  of  such  new 
rule,  or  of  such  addition  or  alteration,  signed  by  at  least  five 
governors  of  six  months'  standing,  shall  have  been  given  to 
the  Board  of  Directors,  and  affixed  in  some  conspicuous  place 
at  the  dispensary  ten  days  previously  to  the  meeting. 
Speoisi  25.  That  special  meetings  of  the  governors  may  be  called 

goVemSs?^  at  the  request  of  the  Board  of  Directors,  tive  or  more  of  them 
being  present ;  or  by  five  governors  of  six  months'  standing ; 
such  request  being  made  in  writing  to  the  honorary  secretary. 
NoUoeof.  26.  That  two  clear  days'  notice  of  all  general  and  special 
meetings  of  the  governors  shall  be  left  at  the  house  of  each 
governor,  resident  within  the  borough ;  such  notices  to  state, 
in  case  of  special  meetings  or  of  special  business  at  the  an- 
nual meetings,  the  particular  business  proposed  to  be  trans- 
acted thereat. 
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27.  That  the  medical  officers  shall  attend  at  the  dispen-  Schomefora 
saiy  at  such  times  as  may  be  arranged  by  the  Board  of  Di«  ^"p^^^- 

28.  That  the  medical  officers   shall  report  to  the  next  offlMn. 
monthly  meeting  of  the  Board  of  Directors  every  case  in  Beport«  u 
which  they  consider  the  patient  incurable,  or  from  any  cir-  ***  P*^*'*'** 
cumstance  not  a  proper  object  of   this   charity;  and  such 

Board  shall  have  authority  to  order  the  partial  or  total  dis- 
continuance of  relief  of  such  patient ;  certifying  the  cause  to 
the  governor  by  whom  the  patient  was  recommended. 

29.  That  a  dispenser,  or  other  competent  person,  shall,  Appoint- 
firom  time  to  time,  be  appointed  by  the  Board  of  Directors,  ^Ur.  **" 
at  such  salary  as  they  may  determine ;  such  dispenser  or 
person  shall  compound  the  medicine  prescribed  bv  the  medi- 
cal officers — keep  a  register  containing  such  particulars  rela- 
ting to  the  patients  and  their  treatment  as  the  Board  shall 
prescribe — keep  accounts,  and  bills  of  parcels  of  all  drugs, 
medicines,  and  other  effects  purchased — and  perform  such 

other  duties  relating  to  his  office  as  the  Board  shall  direct. 

SO.  That  patients  residing;  within  the  borough  of  Lewes  infeotioiu 
vho  are  afflicted  with  infectious  disorders,  or  who  cannot  p*"®"**- 
tvithout  danger  to  themselves  attend  at  the  dispensary,  shall, 
subject  to  such  rules  and  regulations  as  the  directors  may 
prescribe,  be  visited  at  their  own  dwellings,  so  long  as  the 
medical  officers  shall  consider  it  necessary. 

31.  That  the  governors  at  their  first  general  meeting  shall  Baaken. 
appoint  some  persons,  residing  within  the  said  borough,  to  be 
bankers  for  the  said  dispensaiy,  who  shall  continue  to  be  such 
bankers  until  they  may  be  removed,  and  some  other  persons 
appointed  in  theii*  place,  by  some  general  meeting  of  the  said 
governors. 

32.  That  the  treasurer  shall  receive  all  sums  of  money  paid  TreMurer. 
for  the  use  of  the  institution,  and  shall  make  all  payments,  on 
orders  signed  at  a  meeting  of  the  directors  by  the  chairman  of 

such  meeting  and  two  other  directors  present  thereat,  and  any 
sums  received  by  such  treasurer,  amounting  together  at  any 
time  to  the  sum  of  twenty  pounds,  shall  be  by  him  forthwith 
paid  into  the  hands  of  the  bankers  appointed  under  the  last 
provison. 

33.  That  this  scheme  shall  be  printed  and  a  copy  given  to  bjp^^nwd 
every  governor  of  the  charity. 
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No.  VI.— SCHEME*  OF  A  CHARITY  FOR  THE  RE- 
LIEF  OF  POOR  CLERGYMEN  AND  POOR  CLER- 
GYMEN'S  WIDOWS. 

1  to  36  contain  the  usual  clauses  in  schemes,  and  provi- 
sions relating  to  other  matters. 

87.  That  one  month  previously  to  distributing  the  monej'S 
applicable  to  the  relief  of  poor  clergymen  and  poor  clergy- 
men's widows,  the  trustees  shall  cause  an  advertisement  to 
be  published  in  the  '  Times'  or  •  Morning  Chronicle,'  or  some 
other  London  newspaper,  giving  notice  of  the  intended  dis- 
tnbution,  and  stating  the  amount  each  applicant  will  receive, 
and  requesting  persons  seeking  relief  and  qualified  to  receive 
the  same,  to  apply  by  petition,  a  form  of  which  will  be  fur- 
nished on  application  to  the  receiver  (whose  name  and  address 
shall  be  stated  in  such  advertisement),  which  petition  must  be 
forwarded,  free  of  postage,  to  such  address  as  in  the  said  ad- 
vertisement shall  be  appointed,  before  the  expiration  of  a  day 
to  be  fixed  by  such  advertisement,  and  being  not  less  than 
twenty  days  from  the  publication  thereof. 

38.  That  the  petition  shall  truly  state  the  circumstances  of 
the  petitioner,  and  shall,  if  from  poor  clergymen,  be  in  form 
No.  1,  hereunder  written  ;  and  if  from  widows  of  poor  clergy- 
men, in  the  form  No.  2  hereunder  written. 

FORM,  No.  I, 

Ji2j*diSili?n^*^*""'  ^^  ^^  Trustees  qf  Frances  Jshton's  Cha- 
rity/or 

Here  the  proper  address         I 

J^,Ccl2:  H  ".TbS"  «ged  y^"*'  "P''  """K  in  the 

tieoeasary  to  write  to  him  parish  of  ,  in  the  COUnty  of 

^  '^°^'  ,  am  a  clergyman  of  the 

Church  of  England,  and  have  been  r^:u- 

larly  and  publicly  ordained  such  (as  ap- 

The  letters  of  ordination  pears  from  the  letters  or  credentials  of  or- 

Z'eo'f'»P;Sig'aet*Ju.  dination  now  produced),  and  am  at  the 

flcate.  present  time,  or  have  formerly  been 

Bector,  vicar,  or  curate.  of  in  the  COUnty  of 

and  diocese  of 

^  This  is  an  extract  from  the  scheme  in  Attorney- Qeneral  v.  Hankey 
(Frances  Ashtou's  charity). 
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My  whole  income  does    not   exceed  Scheme  of 
which  arises  from  '^7%'r^. 

Married  man,  bachelor,         X  am  a  and  have  ™«n»  ^^c- 

or  widower,  and  the  re-        i  -i  i  — 

■peciiTe  ages  and  ntua-      CnilOren,  YIZ. 

Sr8'til:.*^!ii«ridr.  I  therefore  pray  for  assistance  from  the 

caroatancea,  if  any,  under  charitv. 
which  the  application  is 

C^  of  petitions.  (SiffHhere.) 

This  certificate  to  be         We,  whosc  names  are  hereunto  sub- 
dOTnSi  "wS^iS^"*^  scribed,  do  hereby  certify  that  we  believe 
qnainted  with  the  charao-  the  contcnts  of  the  flbovc  petition  to  be 
jSiSSeJ!*"***^"  °^  *^*  true,  and  that  the  petitioner  is  a  person 
of  good  character  and  reputation,  and  in 
all  respects  proper  to  partake  o£,the  cha- 
rity. 

And  I  further  certify 
Given  under  my  hand  this  day 

of  18 

(i%»  here,) 

It  is  reqneirted  that  each  And  I  further  certify 

^SKJu^aTu^Ji^  Given  under  my  hand  thia  day 

his  own  hand  the  following  of  18 

words  in  each  of  ^e  oppo-  /-o*        z        n 

site  spaces,  via.  «'And  I  (w^  nere,) 

fnrUier  certify  that  my  A.nd  I  further  Certify 

testimony  to  the  exem-     -_ .  ,  ^     "^  ^  ,%  •  i 

i>hu7  conduct  of  the  peti-  Given  under  my  hand  this  day 

tioner  is  founded  on  my  ^e  i  g 

personal  knowledge  of     "  ^ 

nim,  or  on  such  inform*-  (jSiffn  hCTe.) 

tion  as  I  can  confidently  i  ,.    . 

rely  on."  In  casc  of  sequcstcrcd  livings,  a  state- 

ment must  be  made  to  the  circumstances 
since  sequestration,  and  if  the  applicant  be 
not  appointed  to  the  curacy,  then  the  cause 
of  his  non-appointment  to  be  stated. 

FORM  No.  II. 

Mrs.  Ashton's  Cuabity. 

clekgymen's  widows'  petition. 

To  the  Trustees  of  the  Charity  founded  by 
Frances  Aahtonfor  the  Relief  of  Poor 
WidotDB, 

J  ,  residing  at 

2  c  3 
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Scheme  of  No.  ,  in  ,  in  the  parisli  of 

cfctantj  for  ^  ^|je  c^unty  of 

poor  clergy.  -j    "^    _^ 

men,  etc.  am  the  Widow  of 

who  was  at  the 
time  of  his  death  in  the  ooonty  of 

,  who  died  in  the  year 

Im?  tthentimber,n«me«,        J  I^qyg  children 

an    acea  of  the  children,        ^  i  i  •  ».'        ± 

ani  sute  whether  they       I  have  an  annual  mcome  amountmg  to 

sr«"«sps2  ^r"s?-  ti'e «««?  of  f ,  ,  „  .      .    . »»«» 

placed  out,  and  in  what  consisting  of  the  following  paHiculais : 

pabi^SrJon^rib^^^^^ 

the  support  of  the  mother.  I  have  no  salaTv,  annuity,  estate,  pension. 

The  real  income  of  the  pe-  .  .  ,":  •^iirv        r        t 

titioner  and  the  diflbrent  OF  provisiou  iihatsoever.  Wherefore  I  your 
IJSSr ^  Tfe^SSS  P'^y  ^^^  assistance  from  this 

firoma'proTisional charity,  charity. 

what  she  receives  there-  ffHywm  i^r^  \ 

from  for  herself  and  for  \^*9^  MTC,) 

the  children  mnat  be  alao 

stated. 

The  petitioner  mnat  si|{n 

her  name  on  the  opposite 

Hne. 

^•"'edM^'SB  mi^t^      ^®»  whose  namcs  are  hereunto  sub- 

^churchwardensofthe  scribed,  being  wcU  acquainted  with  the 

BJS*\Td*^  2j  SdgT.  said  petitioner  and  her  circumstances,  or 

bounnKdergymenorper-  having  such  information  oonoemiug  them 

^^^^^^aZ  as  we  may  think  may  be  relied  upon,  do 

*^"**KLh  th**  informatiou  hereby  Certify  that  we  believe  the  contents 

on  w         ey  can    y.    ^^  ^^  above  petition  to  be  true.    And  we 

do  also  certify,  that  the  said  petitioner  is 

a  person  of  good  character  and  reputation, 

a  communicant  of  the  Church  of  England, 

and  in  all  respects  a  proper  object  of  the 

charity. 

Given  under  our  hands  this 
day  of  18 

Eector  or  Curate. 

>  Churchwardens. 

N.B.  These  petitions,  when  filled  up 
and  duly  attested  according  to  the  direc- 
tions in  the  margin,  must  be  sent  to 
Esq.,  at 
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London,  on  or  before  the  Scheme  of 

day  of  .and^mhe^X'A 

taken  into  consideration  in  the  succeeding  m«n^. 
month  of  May  or  November. 

39.  That  the  trustees  shall  make  such  inquiries  on  the  sub- 
ject of  every  petitioner  for  ascertaining  the  accuracy  thereof  as 
th^  may  consider  proper. 

40.  That  the  trustees  shall  select  the  objects  at  one  of  their 
general  meetings,  after  a  careful  consideration  of  the  circum* 
stances  of  each  petitioner's  case,  and  shall  select  the  most  de- 
serving— such  selection  to  be  determined  by  a  majority  of 
votes. 

41.  That  the  trustees  shall  not  be  at  liberty  to  make  the 
selection  of  objects  the  subject  of  private  patronage,  nor  select 
by  rotation,  but  all  or  the  majority  of  trustees  shall  concur  in 
the  selection  of  each  object. 

42.  That  the  trustees  shall  cause  to  be  recorded  in  the  mi- 
nute-book the  names  of  the  persons  relieved,  and  shall  pre- 
serve all  the  petitions. 

43.  That  the  trustees  shall,  immediately  after  the  selection 
of  objects,  draw  checks  for  the  amount  payable  to  each  peti- 
tioner, and  the  treasurer  shall  transmit  the  same  to  each  peti-* 
tioner. 


No.  VIL— SCHEME  1  FOTl  APPRENTICING   POOR 
BOYS,  ETC. 

1.  That  there  shall  be  seven  trustees  to  administer  the  cha-  Tnuteef. 
rity ;  and  when  and  so  often  as  such  number  of  trustees  shall 
be  reduced,  either  by  death,  resignation,  refusing  or  declining 
to  act,  becoming  incapable,  or  ceasing  to  act  for  the  period  of 
five  years,  the  remaining  trustees,  or  a  majority  of  them,  shall 
elect  and  appoint  another  fit  person,  or  other  fit  persons,  to 
supply  the  place  or  places  of  him  or  them  who  shall  have  died 
or  ceased  to  continue  or  remain  a  trustee  or  trustees ;  pro- 
vided^  that  no  new  conveyance  of  the  charity  property  shall 
be  made  until  the  numb^  of  trustees  in  whom  the  same  is 
vested  shall  be  reduced  to  three ;  and  when  and  as  often  as 
the  number  of  trustees  in  whom  the  charity  property  is  vested 
shall  be  reduced  to  three,  they  shall,  by  a  proper  conveyance, 

'  T^ie  is  the  scheme  in  AUameif- General  t.  Qtant  In  the  maUer  of 
ths  We^Aall  CAarUy,  Drayion,  Salop, 
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Scheme  for   convcy  the  same  so  as  to  vest  such  property  in  all  the  then 
poor  iwysT*  existing  trustecs,  together  with  themselves. 

etc. 2.  That  the  trustees  shall  meet  once,  or  ofiener,  in  every 

Meetings  of  year,  at  such  time  or  times,  and  in  such  place  or  places,  as 
trusteea.  ^]^gy  q^  ^  majority  of  them  shall  from  time  to  time  appoint ; 
and  in  case  the  said  trustees  shall  omit  to  name  a  time  and 
place  of  meeting,  and  so  often  as  such  omission  shall  take 
place,  then  the  same  shall  be  held  on  Easter  Tuesday,  at  the 
vestry-room  of  the  parish  church  of  Drayton  in  Hales,  other- 
wise Market  Drayton,  in  the  ootmty  of  Salop. 

3.  That  the  trustees  shall  keep  a  minute-book  of  their  pro- 
ceedings, and  an  account-book,  and  shall  record  their  proceed- 
ings, and  keep  an  account  of  their  receipts  and  payments  on 
behalf  of  the  charity. 

4.  That  the  trustees  shall  annually  audit  their  acoonnts ; 
and  after  defraying  any  expenses  incident  to  the  administra- 
tion of  the  charity,  divide  the  income  into  thirteen  parts,  and 
shall  apply  the  same  in  manner  foUowing,  that  is  to  say :  four- 
thirteenths  thereof,  or  a  sufficient  part  thereof,  shall  be  applied 
in  apprenticing*  such  poor  boy  of  the  parish  of  Drayton  as 
shall  be  selected  by  a  majority  of  the  trustees;  two-thirteenths 
thereof  shall  be  distributed  in  money,  or  laid  out  in  the  pur- 
chase of  coals,  blankets,  provisions,  or  clothing,  at  the  discre- 
tion of  the  trustees,  and  distributed  among  forty  poor  widows 
and  old  decayed  workmen  of  the  said  parish  of  Drayton ;  one- 
thirteenth  thereof  shall  be  paid  to  the  vicar  of  the  parish  of 
Drayton,  provided  he  shall  first  have  preached,  or  caused  to 
be  preached  by  some  other  clergyman  on  his  behalf,  two  ser- 
mons, in  the  morning  and  in  the  evening  of  St.  Thomas's  day, 
in  the  parish  church  of  Drayton  aforesaid ;  four-thirteenths 
thereof,  or  a  sufficient  part  thereof,  in  apprenticing  such  poor 
boys  of  the  parish  of  Audlem,  in  the  county  of  Salop,  as  shall 
be  selected  by  a  majority  of  the  said  trustees ;  and  the  re- 
maining two-thirteenths  shall  be  distributed  in  money,  or 
shaU  be  laid  out  in  the  purchase  of  coals,  blankets,  provisions, 
or  clothing,  at  the  discretion  of  the  trustees,  and  distributed 
amongst  forty  of  the  poorest  widows  and  old  decayed  labourers 
of  the  said  parish  of  Audlem. 

5.  That  if  in  any  year  there  shall  not  be  a  poor  boy  appren- 
ticed from  the  said  town  of  Drayton,  or  the  whole  of  the  four- 

*  Premiums  for  apprenticing  poor  children  at  the  sole  charge  of  a  p  irish 
or  township  or  any  public  charity  are  exempt  from  the  stamp-daUes. — 
See  ante,  pp.  419,  420. 


luTestment 
uf  surplus. 
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thirteenth  parts  of  the  income  of  the  charity  shall  not  be  ap-  Scheme  for 
plied,^  and  so  often  as  such  omission  shall  occur,  the  sum  ap-  JS^^boys"* 
plicabie,  and  which  may  not  be  applied  for  that  purpose,  shall  «tc. 
be  invested  in  a  savings-bank,  or  in  the  purchase  of  bank 
three  per  cent,  annuities,  and  the  interest  arising  therefrom 
applied  annually  in  augmentation  of  the  sum  applicable  for 
apprenticing  other  boys,  in  succeeding  years,  of  the  parish  of 
Drayton. 

6.  That  if  in  an\  year  the  vicar  shall  omit  to  preach  two  omission  of 
sermons,  in  the  morning  and  evening  of  St.  Thomas's  day,  the  ^^!^ 
one-thirteenth  of  the  income  payable  to  him  shall  be  distri- 
buted to  and  amongst  the  forty  poor  widows  and  labourers  of 

the  said  parish  of  Drayton  in  like  manner  as  the  two-thir- 
teenths are  hereinbefore  directed  to  be  distributed  amongst 
them. 

7.  That  if  in  any  year  there  shall  not  be  a  poor  boy  appren-  investmeAt 
ticed  from  the  said  parish  of  Audlem,  or  the  whole  of  the  four-  ^^ ■**^^'*'- 
thirteenth  parts  of  the  income  of  the  charity  shall  not  be  ap- 
plied, and  so  often  as  such  omission  shall  occur,  the  sum  ap- 
plicable, and  which  may  not  be  applied  for  that  purpose,  shall 

be  invested  in  a  savings-bank,  or  in  the  purchase  of  bank 
three  per  cent,  annuities,  and  the  interest  arising  therefrom 
applied  annually  in  augmentation  of  the  sum  applicable  for 
apprenticing  other  poor  boys,  in  succeeding  years,  in  the  pa- 
rish of  Audlem. 

8.  That  the  trustees  shall,  in  their  accounts,  keep  separate  Acoounto. 
headings  of  the  application  of  each  object  or  use  to  which  the 
income  is  applied. 

9.  That  if  at  any  time  the  accumulations  arising  from  the  Aocamuia- 
income  hereinbefore  directed  to  be  applied  for  apprenticing  **°°"* 
poor  boys  shall  amount  to  J6500,  the  trustees  shall  apply  to 

the  Court  for  further  directions  as  to  the  application  thereof. 

10.  That  this  scheme  shall  be  printed  and  a  copy  given  to  Scheme  to 
each  trustee.  be  printed. 

'  In  a  case  which  came  before  Lord  Broughani,  an  annoal  sum  had 
been  pven  to  trustees  to  be  paid  as  an  apprentice-fee  for  a  boy  who 
should  be  chosen  out  of  a  particular  parish,  failiug  which,  out  of  certain 
other  parishes;  and  in  default  of  the  sum  being  claimed,  then  for  the  be- 
nefit of  Christ's  Hospital.  The  sum  was  not  claimed  for  many  years,  and 
considerable  arrears  accumulated  in  consequence.  His  Lordship  held  that 
Christ's  Hospital  was  not  entitled  to  such  arrears,  but  that  they  ought  to 
be  applied  according  to  a  scheme  for  the  benefit  of  the  specified  parishes 
in  the  first  place. — In  the  matier  of  the  parish  of  Upton  Warren,  1 
My.  &  K.  410. 
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No.  VIII.— SCHEME!  FOR  THE  RELIEF  OP  POOR 
NOT  RECEIVING  PAROCHIAL  RELIEF. 

1.  That  any  of  the  present  or  future  trustees  of  the  said 
charity  who  shall  cease  to  act  for  a  period  of  two  years,  or 
shall  become  bankrupt,  or  shall  take  the  benefit  of  any  Act 
for  the  relief  of  insolvent  debtors,  shall  thereby  be  disquali- 
fied from  continuing  to  act  as  trustee ;  and  that,  as  often  as 
by  any  of  the  means  aforesaid,  or  by  death,  or  resignation,  or 
incapacity  to  act,  the  number  of  trustees  shall  be  reduced 
below  the  present  number  of  eleven,  the  remaining  trustees 
shall,  at  the  next  annual  meeting,  to  be  held  as  provided  by 
the  said  scheme,  choose  a  fit  and  proper  person  to  be  trustee 
in  the  place  of  the  trustee  who  has  caused  the  vacancy ;  and 
that  the  new  trustees  shall  be  selected  alternately  from  persons 
residing  at  or  within  nine  miles  of  Darlington,  and  from 
persons  residing  at  or  within  nine  miles  of  Northallerton; 
and  that  the  trustee  to  be  first  appointed  under  the  preceding 
clause  shall  be  selected  from  persons  residing  at  or  within 
nine  miles  of  Darlington. 

2.  That  the  capital  fund  of  the  said  charity,  now  consist- 
ing of  £1,933.  14«.  id.,  £S  per  cent,  bank  annuities,  shall  be 
transferred  into  the  names  of  four  of  the  trustees  for  the  time 
being,  and  when  and  so  often  as  occasion  shall  require,  the 
same  shall  be  transferred  into  the  names  of  four  other  trus- 
tees ;  but  the  Attorney-General  shall  cause  a  writ  of  distringas 
to  be  lodged  with  the  Bank  of  Englcmd  so  as  to  prevent  any 
transfer  of  the  said  capital  stock  without  notice  to  him. 

8.  That  the  said  trustees  shall,  from  time  to  time,  as  there 
be  occasion,  provide  a  minute-book  wherein  the  proceedings 
of  their  meetings  shall  be  entered,  and  also  a  regular  account 
of  the  receipts  and  expenditure  of  the  said  trustees  in  respect 
of  the  said  charity,  and  all  orders  given  for  the  distribution 
or  application  of  the  income  thereof. 

4.  That  a  general  meeting  of  the  trustees  shall  be  held  on 
the  first  Tuesday  in  December  in  every  year,  or  within  seven 
days  thereof,  either  at  Northallerton  or  Darlington,  or  such 
other  place  as  the  trustees  for  the  time  being  shall  think  fit  to 
appoint,  at  which  meeting  any  five  of  the  trustees  shall  form 
a  quorum,  for  the  purpose  of  examining  and  auditing  the 
accounts,  and  of  receiving  applications  and  determining  on 
proper  objects  for  receiving  the  benefits  of  this  charity. 
'  Thii  ia  the  scheme  in  Dame  Mary  Calverley's  Charity. 


SCHEMES,  591 

5.  That  after  payment  of  the  necessary  and  reasonable  ex*  Scheme  for 
pensea  attending  the  trust,  the  interests  and  dividends  of  the  ^{  reoemng 
said  bank  annuities  shall  be  distributed  and  applied  by  the  parochial 

said  trustees  towards  the  relief  of  the  most  deserving  poor  "*  ^- 

sick  and  infirm  people,  not  receiving  parochial  relief,  inhabi-  ^/*f"^**'°^ 
tants  of  any  of  the  parishes  betwixt  Northallerton  and  Dar-  poor, 
lington,  including  (ii*  there  should  be  in  the  judgment  of  the 
trustees  special  circumstances  to  call  for  it)  any  inhabitant  or 
inhabitants  of  the  two  last-named  parishes,  to  be  applied,  in 

the  discretion  of  the  said  trustees,  in  medical  attendance,  pro- 
visions, fuel,  blankets  or  clothing ;  but  nevertheless  the  trus- 
tees are  to  be  at  lilierty,  in  cases  of  emergency,  and  where  it 
shall  appear  that  a  smidl  pecuniary  assistance  would  be  use- 
fully bestowed,  to  make  donations  in  money,  at  their  discre- 
tion, bat  in  such  cases  the  trustees  shall  make  a  special  minute 
thereof,  and  of  the  reasons  for  which  such  relief  shall  be  given 
in  money. 

6.  That  a  memorial  or  short  account  of  this  charity,  and  Memorial  of 
the  funds  applicable  to  its  support,  shall  be  painted  at  the  *'***'**y- 
expense  of  the  charity,  upon  two  boards,  one  of  which  shall 

be  fixed  up  in  some  suitable  and  conspicuous  place  in  each 
of  the  parish  churches  of  Northallerton  and  Darlington  afore- 
said. 

7.  That  this  scheme  shall  be  printed,  and  a  copy  given  to  Scheme  to 
each  trustee  and  to  every  person  who  shall  become  a  trustee  ^  ?"»*«<*• 
of  the  charity. 


No.  IX.— SCHEME  FOR  THE  RELEASE  OF  POOR 
PRISONERS,  ETC. 

1.  That  the  said  defendants^  shall,  out  of  the  said  rents,  Beutetobe 
apply  a  sum  yearly  for  ever,  in  the  month  of  December,  equal  JSJJISb  o?' 
to  twenty-four  one-hundred  parts  thereof,  in  sums  not  exceed-  poor 

ing  five  pounds  for  each  person,  towards  the  release  of  poor  p™*'**®"* 
prisoners  confined  for  debt  in  any  of  the  prisons  of  the  city 
of  London,  or  if  any  such  cannot  be  found  therein,  then  in 
any  of  the  prisons  near  thereto,  at'  the  discretion  of  the  master 
and  wardens  of  the  said  defendants. 

2.  That  the  said  defendants  shall  also,  out  of  the  said  rents.  For  per. 

This  scheme  was  framed  in  The  JUomey-Oeneral  v.  Drapers*  Com- 
pany.— (Kendrick'8  Gift). 
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Scheme  for    pay  a  sum  yearly  for  ever  equal  to  twenty-five  one-hundred 
ot^Qoox        parts  thereof  to  the  curate  or  minister  of  St.  Margaret,  Loth- 
pnsonera.     bury,  in  the  city  of  London,  provided  that  on  every  day  on 
formanee  of  which  an  Epistle  and  Grospel  are  ordered  by  the  Rubric  to 
^™J  *°      be  read  in  the  said  church,  a  foil  morning  service  with  a  ser- 
mon shall  be  performed  in  the  said  church  of  St.  Margaret, 
Lothbury.     And  the  said  minister  or  curate  shall,  out  of  the 
twenty -five  one-hundred  parts  hereby  directefl  to  be  paid  to 
one  of  them  as  aforesaid,  pay  one-fifth  part  thereof  in  equal 
proportions  to  the  clerk  and  sexton  of  the  said  parish. 
For  poor.  3.  That  the  said  defendants  shaU  also,  out  of  the  said  rents, 

pay  a  sum  yearly  for  ever  equal  to  eight  one-hundred  parts 
thereof  to  the  poor  of  the  said  parish  of  St.  Christopher; 
but  if  in  any  year  there  shall  be  no  poor  of  the  said  parish 
of  St.  Christopher,  then,  and  so  often,  and  as  long  as  the 
same  shall  happen,  the  said  eight  one-hundred  parts  of  the 
said  rents  shall  be  distributed  among  and  paid  to  the  several 
other  objects  and  persons  and  purposes  herein  mentioned,  in 
the  like  proportions  in  which  the  other  parts  of  the  said  rents 
are  herein  directed  to  be  paid  and  distributed  to  and  among 
them. 
For  relief  of  4.  That  the  Said  defendants  shall  also,  out  of  the  said 
pntoners.  rents,  pay  a  sum  yearly  for  ever  equal  to  ten  one-hundred  parts 
thereof  for  the  relief  of  the  prisoners  confined  in  the  following 
prisons,  in  manner  following,  that  is  to  say :  four  one-hundred 
parts  to  prisoners  confined  in  the  prisons  of  the  Compter^  in 
the  Poultry,  and  in  Wood  Street  or  in  any  other  prisons  or  pri- 
son which  have  been  or  hereafter  may  be  substituted  for  such 
prisons ;  two  one-hundred  parts  to  prisoners  in  Newgate,  or 
in  any  other  prison  which  has  been  or  maj  be  substituted 
therefor ;  three  one-hundred  parts  in  equal  moieties  to  pri- 
soners in  Ludgate  and  the  Fleet,  or  wholly  to  prisoners  in  any 
prison  which  has  been  or  may  be  substituted  therefor,  and 
one  one-hundredth  part  to  prisoners  in  Bethlem. 
For  officers  5.  That  the  said  defendants  shall,  out  of  the  said  rents, 
CompiiSy'  P^^^  ^  ®^°^  yearly  for  ever  equal  to  four  one-hundred  parts 
thereof  to  the  following  officers,  viz.,  to  the  clerk  of  the 
Drapers'  Company  one-half  part  of  such  sum,  and  to  the 
beadle  and  upper  portei  of  the  said  company  the  remaining 
half  part  of  such  sum ;  to  the  former,  three-fourths  of  such 
half,  and  to  the  latter  one-fourth  thereof. 
For  poor  6.  That  the  said  defendants  shall,  out  of  the  said  rents. 
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pay  a  sum  equal  to  twenty-five  one-liundred  parts  to  and  Scheme  for 
amongst  poor  religious  men  and  women  in  the  city  of  London,  S'pSl,"~^ 
to  s6me  more  and  to  some  less  as  the  said  wardens  shall  find  pnsoners. 
their  necessity  and  desert  to  be ;  provided  always,  that  in  reUgioas 
making  such  distribution,  poor  dothworkers  and  their  widows  JJJ^^ 
shall  be  first  preferred,  and  next,  the  poor  of  the  Drapers' 
Company. 

7.  That  the  said  defendants  shall,  out  of  the  said  rents,  Wardenaof 
pay  a  sum  equal  to  four  one-hundred  parts  thereof  to  the  four  *^™p*°^- 
wardens  of  the  said  company,  in  equal  proportions,  for  their 
care  and  pains  in  carrying  into  effect  the  trusts  of  the  will  of 
the  said  John  Kendrick,  according  to  the  provisions  of  this 
scheme. 


No.  X.— SCHEME  i  FOR  LOAN  FUND. 

1.  That  when  and  as  often  as  the  number  of  the  trustees  TnuteeB. 
of  the  charities  of  Sir  Thomas  White,  Robert  Heyrick,  and 

John  Parker  shall  be  reduced  to  thirteen,  the  surviving  trus- 
tees shall  cause  proper  application  to  be  made  to  the  Court  of 
Chancery  to  obtain  the  appointment  of  other  fit  and  proper 
persons  to  make  up,  with  the  continuing  trustees,  the  number 
of  nineteen  trustees  in  the  whole. 

2.  That  the  trustees  for  the  time  being  shall  appoint  some  Secretary, 
fit  and  proper  person  to  be  their  secretary,  to  whom  they  shall 

pay  a  sum  of  not  more  than  £35  a  year,  and  shall  cause  sepa- 
rate accounts  to  be  kept,  one  of  Sir  Thomas  White's  charity, 
and  one  of  Heyrick's  and  Parker's  charities,  in  proper  books 
to  be  provided  for  the  purpose ;  and  shall  cause  to  be  entered 
a  minute  of  all  proceedings  relating  to  each  of  such  charities, 
together  with  an  account  of  all  monies  received  for  the 
use  of  each  of  the  said  charities,  of  the  application  thereof, 
and  also  the  names  of  every  applicant  to  participate  in  the 

*  This  is  the  scheme  in  The  Attorney- General  v.  Corporation  of 
Leicester.  See  also  A  ttorney- General  v.  Ironmongers'  Company,  C.  P.  C. 
2S3.  In  The  Attorney- General  v.  Mercers*  Company ,  2  My.  &  K.  654, 
where  money  had  been  beqneathed  for  the  purpose  of  being  let  out  with- 
ont  interest  in  loans  not  exceeding  £200,  and  the  Master,  in  settling  a 
new  scheme  for  the  charity,  had  decided  the  maximum  of  the  sums  so 
lent  out  to  be  £500,  it  was  held  that  as  the  latest  of  the  wills  was  two 
hundred  years  old,  the  increase  of  the  amount  of  loans  was  not  inconsistent 
with  the  intention  of  the  testator. 
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8cfa«me  for  said  chaiities,  and  the  time  and  result  of  every  such  appliea- 

loautund.    ^.^^ 

Rent-roll.  3,  That  the  trustees  for  the  time  being,  every  fourth 
year  next  after  their  last  receipt  of  the  portion  of  the  income 
arising  from  Sir  Thomas  White's  charity,  payable  to  them  by 
the  trustees  of  the  estates  of  such  charity  at  Coventry,  shall 
apply  to  such  last-mentioned  trustees  for  a  copy  of  the  rent- 
roll  of  the  charity  property,  and  shall  on  the  following  year 
check  the  amount  paid  over  to  them  with  such  rent-roll,  and 
such  rent-roll  shall  be  preserved  by  the  trustees  with  the  other 
documents  relating  to  their  trust. 

CoDrtitatioDi      4.  That  in  order  to  constitute  a  meeting,  seven  at  least  of 

of  meeting.  ^^^  ^^^  trustees  shall  be  present,  and  they  shall  elect  one  of 
the  trustees  so  present  to  be  the  chairman  of  such  meeting, 
who,  in  the  case  of  an  equality  of  votes,  shall  have  a  second 
or  casting  vote. 

Notice  of  5.  That  a  notice  in  writing  of  every  meeting  to  be  held 

meeting.  f^  considering  or  determining  on  applications  for  loans  shall 
be  given  to  each  of  the  existing  tnistees  one  week  at  least  be- 
fore such  meeting  shall  be  held,  and  in  case  before  the  expira- 
tion of  one  hour  from  the  time  from  which  such  meeting  shall 
have  been  called,  seven  of  the  trustees  shall  not  be  present, 
the  trustees  who  shall  be  present  shall,  if  they  think  fit,  ad- 
journ such  meeting  to  some  future  day,  of  which  they  shall 
cause  due  notice  to  be  given  to  the  trustees  who  may  not  be 
present. 

m^tinffl  ^'  '^^®*  ^^®  trustees  shall  meet  on  some  day  in  the  month 

of  January  in  each  year,  and  at  such  other  periods  as  the/ 
may  think  necessary,  and  may  adjourn  each  meeting  froiii 
time  to  time  as  occasion  shall  require. 

Loans. '  7.  That  the  trustees  shall  be  at  liberty  to  make  loans  from 

Sir  Thomas  White's  charity  in  sums  of  £25,  £50,  £100,  and 
£200,  or  of  any  amount,  being  not  less  than  £25,  and  not 
more  than  £200,  and  every  such  loan  shall  be  for  such  term 
as  the  trustees  shall  think  fit,  not  exceeding  ten  years,  and 
shall  be  without  interest. 

Loans.  8.  That  the  funds  of  John  Parker's  charity  shall  be  added 

to  the  funds  of  Bobert  Heyrick's  charity,  and  the  trustees 
shall  be  at  liberty  to  make  loans  from  the  said  Robert  Hey- 
rick's  and  John  Parker's  charities  in  sums  of  £20  for  terms 
of  three  years,  and  every  such  loan  shall  be  made  without  in- 
terest, and  shall  be  made  to  poor  burgesses  of  the  borough 
of  Leicester  or  poor  lacemakers,  knitters,  and  weavers. 
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9.  That  the  qualification  to  be  required  from  any  person  or  Scheme  for 
persons  seeking  to  obtain  a  ban  or  loans  from  Sir  Thomas   ^**^^^^' 
White's  charity  shall  be  as  follows,  that  is  to  say :  they  shall  be  QajHAcation 
inhabitants  of  the  said  town  of  Leicester,  being  of  good  fame,  ^     "o^er. 
and  shall  not  be  above  the  age  of  thirty-five  years ;  and  no 

person  shall  retain  any  loan  from  either  of  the  said  charities 
after  he  shall  have  ceased  to  reside  in  such  town ;  and  imme- 
diately upon  any  person  who  has  received  an  advance  by  way 
of  loan  from  either  charity  leaving  the  town,  the  trustees  shall 
take  all  necessary  steps  to  procure  the  repayment  of  the  sum 
advanced. 

10.  That  all  persons  soliciting  loans  from* either  charity  Sureties, 
shall  find  not  less  than  two  sureties,  to  be  approved  of  by  the 
trustees,  and  the  borrower  aud  his  sureties  shall  either  enter 

into  a  joint  and  several  bond  to  the  said  trustees  for  the  due 
payment  of  any  loan  which  shall  be  so  granted,  or  execute  a 
warrant  of  attorney  to  them  to  enter  up  judgment  forthwith 
with  the  usual  clauses,at  the  option  of  such  trustees ;  and 
every  such  bond  or  warrant  of  attorney  shall  provide  that  if 
the  principal  debtor  therein  shall,  before  the  expiration  of  the 
period  of  the  loan,  have  gone  to  reside  beyond  the  limits  of 
the  said  town,  or  become  insolveot,  the  principal  money  ad- 
vanced, or  so  much  thereof  as  shall  not  have  been  repaid, 
shall  be  repaid  as  soon  as  culled  for  by  the  said  trustees,  and 
the  trustees  shall  not  advance  any  of  the  said  charity  moneys 
to  any  person  without  the  security  of  such  sureties  as  afore- 
said. 

11.  That  upon  the  death,  or  bankruptcy,  or  insolvency,  or  Death,  etc., 
leaving  the  United  Kingdom,  and  becoming  a  resident  be-  ^^*^^^y- 
yond  the  seas,  of  either  of  the  said  sureties,  the  trustees  shall 

call  upon  the  person  receiving  such  loan  immediately  to  repay 
the  same,  or  to  find  another  proper  person  to  be  approved 
as  aforesaid  as  surety  in  the  place  of  the  surety  who  shall  so 
die  or  become  bankrupt  or  insolvent,  or  become  resident  be- 
yond the  seas,  as  aforesaid ;  and  unless  such  other  surety  be 
forthwith  provided  accordingly,  the  said  trustees  shall  at  once 
proceed  to  enfore  the  repayment  of  such  loan. 

12.  That  the  period  hereinbefore  mentioned  for  repayment  Eepayineiit. 
of  any  loan  from  either  of  the  said  charities  shall  not  restrict 

any  person  having  such  loan  from  repaying  the  same  at  a  less 
or  shorter  period  than  hereinbefore  mentioned,  but  he  shall  be 
at  liberty  to  repay  any  such  loan  at  any  time  within  the  periods 
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Scheme  for 
loan  fund. 


Expense  of 
■t«mp  on 
security. 


Loan  not  to 
be  renewed. 


Investment 
of  surplus. 


Advertise- 
ment of 
charity. 


aforesaid,  either  by  instalments  or  in  fiiU ;  provided,  howerer, 
that  no  such  instalment  shall  be  less  than  at  and  after  the  rate 
of  iBLO  per  cent,  on  the  sum  originally  advanced. 

13.  That  the  expense  of  the  stamp  upon  every  security  to 
be  given  to  the  trustees,  and  such  further  fee  as  they  shall  fix, 
not  exceeding  £1,  shall  be  borne  by  the  person  or  persons  to 
whom  an  advance  by  way  of  loan  from  either  charity  shall  be 
made. 

14.  That  it  shall  not  be  competent  to  the  trustees  of  the 
charity  to  renew  the  amount  of  any  loan,  and  to  regrant  by 
way  of  loan  to  the  same  person  or  persons  any  sums  pre- 
viously lent  out  to  him  or  them,  nor  shall  any  person  be 
deemed  eligible  to  receive  the  benefit  of  either  chanty  more 
than  once. 

15.  That  all  surplus  money  belonging  to  Sir  Thomas 
White's  charity  over  and  above  the  sum  of  i£500,  and  not 
required  for  loans,  shall  be  invested  by  the  trustees  in  the 
names  of  any  four  of  them  in  the  purchase  of  £S  per  cent, 
consols,  and  the  interest  and  dividends  from  time  to  time 
arising  therefrom,  and  all  accumulations  thereof  shall,  unless 
required  for  loans,  be  invested  in  the  purchase  of  like  bank 
annuities ;  but  all  stock  purchased  shall  be  from  time  to  time 
sold,  for  the  purpose  of  advancing  the  produce  thereof — in 
loans  if  and  when  required. 

16.  That  the  trustees  shall  once,  at  least,  in  every  year 
cause  an  advertisement  of  the  particulars  and  objects  of  each 
charity,  and  the  amount  of  capital  available  or  applicable  thereto, 
to  be  inserted  in  such  public  newspaper  as  they  may  consider 
best  calculated  to  give  publicity  to  the  said  objects,  and  such 
advertisement  shall  be  in  the  form  following,  so  far  as  the  cir- 
cumstance wiD  admit,  that  is  to  say : 

BOROUGH  OF  LEICESTER.  Sir  Thomas  WnrrE's,  Heyrick's 
and  Parker's  IxMin  Charities.  NOTICE  IS  HEREBY  GIVEN 
That  the  Trustees  of  the  above  Charities  have  now  in  their  hands  the  Sum 
of  £  Cash,  and  £  Bank  Annuities,  belonging  to  Sir 

TuoMAS  White's  Charity,  and  the  Sum  of  £  bebnging  to 

Heyrick's  and  Parker's  Charity,  to  be  lent  to  Persons  resident  within 
the  Borough  of  Leicester,  for  Terms  as  to  Sir  Thomas  White's  Charity 
of  not  more  than  10  Years,  and  as  to  Het rick's  and  Parker's  Charity, 
for  Terms  of  8  Years,  no  Interest  being  payable  for  such  Loans.  A  Bond 
or  Warrant  of  Attorney  from  the  Borrower  and  Two  Sureties  for  the  due 
repayment  will  be  required.    Applications  to  be  made  in  writing  to 

at  on  or  before  the     th  day  of 

18    ,  from  whom  all  Particuhirs  and  Forma  of  Application 
may  be  had. 
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17.  That  the  trustees  shall  name  their  secretary  to  receive  Scheme  for 
such  written  applications,  and  shall  cause  his  name  and  ad-   ^°*^J^^- 
dress  to  be  inserted  in  such  advertisement ;  and  the  person  AppHoatioM 
so  named  shall,  on  application  to  him,  give  all  requisite  in-     •®*^**^- 
formation  of  the  qualifications  necessaiy  to  entitle  any  person 

to  the  benefit  of  either  of  the  said  charities,  and  the  amount 
which  may  be  lent,  and  shall  likewise  furnish  each  applicant 
with  a  printed  form  of  application,  and  prepare  separate  lists, 
and  lay  before  the  trustees  at  their  meeting  next  after  such 
advertisement  the  names  of  every  applicant  for  loans  from 
either  charity,  and  the  particulars  of  eveiy  such  application ; 
and  the  trustees  shall  then  proceed  to  inquire  whether  such 
person  or  persons  as  may  so  apply  to  them  are  or  is,  or  are 
or  is  not,  duly  qualified  to  receive  the  benefit  of  either  of  the 
said  charities,  and  shall  grant  or  refuse  such  applications  as 
to  them  shall  seem  right. 

18.  That  this  scheme,  together  with  a  short  statement  of  Scheme  to 
the  particulars  of  each  charity  shall  be  printed,  and  a  copy  ^  P"^^<1- 
given  to  each  trustee  and  to  every  person  who  shaU  hereafter 

be  appointed  a  trustee. 
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3&4Vict.  with  due  regard  to  the  intentions  of  the  respective  founders 
^'  _'  *  and  benefactors,  and  to  declare  at  what  period  and  upon  wliat 
event  such  decrees  or  ordcFS,  or  any  directions  contained  there- 
in sliall  be  brought  into  operation,  and  that  such  decrees  and 
orders  shall  have  force  and  effect  notwithstanding  any  pro- 
visions contained  in  the  instruments  of  foundation,  endow- 
ment, or  benefaction,  or  in  the  then  existing  statutes  -.  pro- 
vided always,  that  in  case  there  shall  be  any  special  visitor 
appointed  by  the  founder,  or  other  competent  authority,  op- 
portunity shall  be  given  to  such  visitor  to  be  heard  on  tlie 
matters  in  question,  in  such  manner  as  the  Court  shall  think 
proper,  previously  to  the  making  such  decrees  or  orders. 
Be^  2.  Provided  always,  and  be  it  enacted,  that  in  making  any 

decrcNw  the   such  decree  or  order  the  Court  shall  consider  and  have  regard 
Swdder^hS  *^  ^^®  intentions  of  tlie  founders  and  benefactors  of  every 
intentions  of  such  grammar  school,  the  nature  and  extent  of  the  foundation 
the  BtSte  of  *  ^^^  endowment,  the  rights  of  parties  interested  therein,  the 
school,  etc.    statutes  by  which  the  same  has  been  hitherto  governed,  the 
character  of  the  instruction  theretofore  afforded  therein,  and 
the  existing  state  and  condition  of  the  said  school,  and  also 
the  condition,  rank,  and  number  of  the  children  entitled  to 
and  capable  of  enjoying  the  privilege  of  The  said  schdol,"^nd 
of  ttrosfe  'wBo  may  become  so  capable  if  any  extended  or  diffe-^ 
rent  system  of  education,  or  any  extension"  of  the  right  of 
admission  to  the  said  school,  or  any  new  statutes,  shall  be 
established. 
Cport  not  to      3.  Provided  also,  and  be  it  enacted,  that,  unless  it  shall 
wiXSie       ^6  found  necessary  from  the  insufficiency  of  the  revenues  of 
principal      any  grammar  school,  nothing  in  this  Act  contained  shall  be 
Uie^quaim.    coustrucd  as  authorizing  the  Court  to  dispense  with  the 
qnired'  un-    *®*c^^i"g  ^^  Latin  and  Greek,  or  either  of  such  languages, 
lesareyenues  now  required  to  be  taught,  or  to  treat  such  instruction  other- 
cfent"*"*"    wise  than  as  the  principal  object  of  the  foundation ;  nor  to 
dispense  with  any  statute  or  provision  now  existing,  so  far 
*  as  relates  to  the  qualification  of  any  schoolmaster  or  under 
master, 
standard  of       4.  Provided  also,  and  be  it  enacted,  that  in  extending,  as 
not  to  he      hereinbefore  provided,  the  system  of  education  or  the  right 
lo^erod^^  of  admission  into  any  grammar  school  in  which  the  teaching 
and  Latin  is  of  Greek  or  Latin  shall  be  still  retained,  the  Court  sliall  not 
retained.      allow  of  the  admission  of  children  of  an  earlier  age  or  of  less 
proficiency  than  may  be  required  by  the  foundation  or  exist- 
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ing  statutes,  or  may  be  necessary  to  sliow  tliat  the  children  s&4Vict. 
ai-e  of  capacity  to  profit  by  the  kind  of  education  designed  by  °'  !Lll*  ** 
the  founder. 

5.  Provided  also,  and  be  it  enacted,  that  whenever,  on  Where  the 
account  of  the  insufficiency  of  the  revenues  of  any  grammar  Greek  mS^ 
sc'Eool,  the  Court  shall  thnik  fit  to  dispense  with  the  teach-  Latin  is  (Us- 
ing  of  Greek  or  Latin,  the  Court  shall  prescribe  such  a  course  aS!foiJ)^8^**' 
of  instruction,  and  shall  require  such  qualifications  in  the  ^""1,'"*^'^^,. 
children  atthe  period  of  their  admission,  as  will  tend  to  main-  tuted,  etc. '" 
tain  the  character  of  the  school  as  nearly  as,  with  reference 

to  the  amount  of  the  revenues,  it  may  be  analogous  to  that 
which  was  contemplated  by  the  founder ;  and  that  whenever, 
on  the  like  account,  the  Court  shall  think  fit  to  dispense  with 
any  statute  or  provision  as  far  as  relates  to  the  qualification 
of  any  schoolmaster  or  under  roaster,  the  Court  shall  substi- 
tute such  qualification  as  will  provide  for  every  object  implied 
in  the  original  qualification,  which  may  be  capable  of  being 
retained  notwithstanding  such  insufficiency  of  the  revenues. 

6.  Provided  also,  and  be  it  enacted,  tliat  in  case  the  ap-  QuaUfica. 
point ment  of  any  additional  schoolmaster  or  under  master  J^^hoo?-^"*^ 
shall  be  found  necessary  for  the  purpose  of  cariying  the  ob-  m««'«"  »»<* 
jects  of  this  Act  into  execution,  the^Court  shall  require  the  pointment 
same  qualification  in  such  new  schoolmaster  or  under  master  regQi*ted. 
respectively  as  may  be  required  by  the  existing  statutes  in 

the  present  schoolmaster  or  under  master,  except  such  as  may 
be  wholly  referable  to  their  capability  of  giving  instruction  in 
any  particular  branch  of  education ;  but  that  every  other  qua- 
lification implied  in  the  qualification  of  the  original  school- 
master or  under  master,  and  capable  of  being  retained,  shall 
be  retained  and  required  in  such  new  schoolmaster  or  under 
master ;  and  the  Court  shall  also  in  such  case  declare  in  whom 
the  appointment  of  such  new  schoolmaster  or  under  master 
shall  be  vested,  so  as  to  preserve  as  far  as  may  be  the  exist- 
ing rights  of  all  parties  with  regard  to  patronage. 

7.  Provided  sJso,  and  be  it  enacted,  that  although  under  Schools  to  he 
the  provisions  hereinbefore  contained  the  teaching  of  Greek  JJJ^" 
or  Latin  in  any  grammar  school  may  be  dispensed  with,  every  thoueh 
such  school,  and  the  masters  thereof,  shall  be  still  considered  ^ItiL  dS^ 
as  grammar  schools  and  grammar  schoolmasters,  and  shall  pcn»ed  with, 
continue  subject  to  the  jurisdiction  of  the  ordinary  as  hereto-  auhgectto 
fore ;  and  that  no  person  shall  be  authorized  to  exercise  the  t^eordinarj. 
office  of  schoolmaster  or  under  master  therein  without  having 

2    D 
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«*4Vict.  such  license,  or  without  having  made  such  oath,  declaration, 
o.  77^.  7.    Qj.  subscription  as  may  be  required  by  law  of  the  school- 
masters or   under   masters   respectively  of  other  grammar 
schools. 
Extension  of      8.  Provided  also,  and  be  it  enacted,  that  whenever  the 
mSion  not   Court  shall  think  fit  to  extend  the  freedom  of  or  the  right  of 
to  prejudice  admission  into  any  grammar  school,  such  extension  shall  be 
righto.*        80  qualified  by  the  Court  that  none  of  the  boys  who  are  by 
the  foundation  or  existing  statutes  entitled  to  such  privilege 
shall  be  excluded  by  the  admission  of  other  boys  into  the 
said  school,  either  from  such  school  itself  or  from  competi- 
tion for  any  exhibition  or  other  advantage  connected  there- 
with. 
Where  sere-      9.  And  be  it  enacted,  that  in  case  there  shall  be  in  any 
Sel^^OTe'    city*  town,  or  place,  any  grammar  school  or  grammar  schools 
place,  and     i)^q  reveuucs  of  which  shall  of  themselves  be  insufficient  to 
of  any  are     admif  of  the  purposes  of  their  founder  or  founders "Eeing  ef- 
thpv^ay"be  ^^ctcd,  but  which  revcuucs  if  joined  to  the  revenues  of  any 
united.         other  grammar  school  or  grammar  schools  in  the  saine  (nty, 
^         town,  or  place,  would  afford  the  means  of  effecting  the  pur- 
poses of  the  founders  of  such  several  schools,  it  shall  be^jaw^ 
fill  for  the  Court  of  Chancery  to  direct  such  schools  to  be 
united,  and  the  revenues  of  the  schools  so  united  to  be  ap- 
plied to  the  support  of  one  school  to  be  formed  by  such  union, 
and  which  shall  be  earned  on  according  to  a  scheme  to  be 
settled  for  that  purpose  under  -the  direction  of  the  said  Court : 
Connente      provided  always,  that  before  application  shall  be  made  to  the 
union!*^      Court  to  direct  such  union,  the  consent  of  the  visitor,  patron, 
and  governors  of  every  school  to  be  affected  thereby  shall  be 
first  obtained. 
^"h'T*  ^^'  ^^^^^^  always,  and  be  it  enacted,  that  no  new  sta- 

ren  not  to    tutes  affecting  the  duties  or  emoluments  of  any  schoolmaster 
but^to beat  ^^  wilder  master  shall  be  brought,  into  operation  as  regards 
Uberty  to      any  such  master  who  shall  have  been  appointed  previously  to 
reviving      the  passing  of  this  Act  without  his  consent  in  writing  ;^  but 
penaiona.      that  in  casc  any  such  schoolmaster  or  under  master  as  last 
aforesaid  shall  be  unwilling  to  give  such  consent  as  aforesaid, 
and  shall  be  desirous  or  willing  to  resign  his  office  on  receiv- 
ing a  retiring  pension,  it  shall  be  lawfiil  for  the  governors,  if 

^  This  proviso  for  many  years  after  the  passing  of  the  Act  rendered  it 
practically  of  no  great  use  except  in  oases  when  a  vacancy  occorred  in 
the  office  of  schoolmaster. 
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there  be  any  competent  to  act,  or  if  there  be  no  such  gover-  3  A  4  Yu>i. 
nors,  for  the  visitor,  to  assign  to  such  master  such  pension  as  ^'  ^'  *'  ^^' 
to  them  or  him  (as  the  case  may  be)  shall  seem  reasonable 
from  the  time  of  his  resignation,  which  pension,  if  approved 
as  hereinafter  mentioned,  the  trustees  of  the  said  school  are 
hereby  authorized  and  required  to  pay  to  him,  or  his  order, 
according  to  the  terms  of  such  assignment. 

11.  And  be  it  enacted,  that  any  schoolmaster  appointed  in  How  new 
any  ^ammar  school  after  the  passing  of  this  Act  shall  receive  nKmtof 
his  appointment  subject  to  such  new  statutes  as  may  be  made  ^*^^^ 
and  confirmed  by  the  Court  of  Chancery,  in  pursuance  of  any 
proceedings  which  may  be  commenced  under  this  Act,  within 

six  months  after  such  vacancy  shall  have  occurred.^ 

12.  Provided  always,  and  be  it  enacted,  that  the  terra  on  '^v^  of 
the  expiration  of  which  any  right  of  nomination  or  appoiiit-  nomination 
ment  of  the  master  in  any  grammar  school  would  otherwise  'v^^' 
lapse  shall,  on  the  first  avoidance  of  the  office  which  shall  oc-  place  from 
cur  after  the  passing  of  this  Act,  be  computed  from  the  time  {wJhe*new 
of  the  confirmation  of  the  new  statutes  by  which  the  school  gtatute*. 

is  to  be  in  future  governed,  or  if  no  proceedings  are  pending 
for  the  purpose  of  having  statutes  established,  from  the  expi- 
ration of  the  time  within  which  such  proceedings  may  be  in- 
stituted, and  not  from  the  time  of  the  avoidance. 

13.  And  whereas  it  is  expedient  that  the  discipline  of  ^h^«»  sum- 
grammar  schools  should  be  more  fully  enforced,  be  it  declared  o?di8cipirin" 
and  enacted,  that  in  all  cases-  in  which  sufficient  powers,  to  ^"■*'  ^^^ 
be  exercised  by  way  of  visitation  or  otherwise,  in  respect  of  l^ngto  be 
the  discipline  of  such  schools,  shall  already  exist  and  be  vested  *i]j^J^^  ^ 
in  any  person  or  persons,  it  shall  be  lawful  for  such  person  or  them. 
persons  to  exercise  the  same  when  and  so  often  as  they  shall 

deem  fit,  either  by  themselves  personally  or  by  commission, 
without  being  first  requested  or  required  so  to  do,  and  like- 
wise to  direct  such  returns  to  be  made  by  the  masters  of  such 
sdiools,  of  the  state  thereof,  of  the  books  used  therein,  and  of 
such  other  particulars  as  he  or  they  may  think  proper,  and 
also  to  order  such  examinations  to  be  held  into  the  proficiency 
of  the  scholars  attending  the  same  as  to  him  or  them  may 
seem  expedient. 

^  Accordiog  to  this  section,  unless  steps  are  taken  to  obtain  a  new 
scheme  ander  the  Act  within  six  months  after  a  vacancy,  the  new  school- 
master woald  have  it  in  his  power  to  prevent  the  extension  in  the  system 
of  education  contemplated  by  the  Act. 

2  D  2 
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3  A4Vict.  14.  And  be  it  enacted,  that  in  all  cases  in  which  any  per- 
o.  77,  ■.  u.  g^jj  Qy  persons,  having  authority,  by  way  of  visit-ation  or 
Where  •uch  otherwise,  in  respect  of  the  discipline  of  any  grammar  school, 
•ufficien?!*  may  not  have  suflScient  power  properly  to  enforce  the  same, 
eiSlir'r*^  it  shall  be  lawful  for  the  Court  of  Chancery  to  order  and  di- 
tbem.  rect  that  the  powers  of  such  person  or  persons  shall  be  en- 

larged to  such  extent  and  in  such  manner,  and  subject  to 
such  provisions,  as  to  the  said  Court  shall  seem  fit. 
Where  DO  15.  And  bc  it  enacted,  that  in  all  cases  in  which  no  autho- 

SMutmaj*'  "^y  ^^  ^®  exercised  by  way  of  visitation  in  respect  of  the  dis- 
oreate  them,  cipliuc  of  any  grammar  school  is  now  vested  in  any  known 
person  or  persons,  it  shall  be  lawful  for  the  bishop  of  the 
diocese  wherein  the  same  is  locally  situated  to  apply  to  the 
Court  of  Chancery,  stating  the  same ;  and  the  said  Court 
shall  have  power,  if  it  so  think  fit,  to  order  that  the  said 
bishop  shall  be  at  liberty  to  visit  and  regulate  the  said  school 
in  respect  of  the  discipline  thereof,  but  not  further  or  other- 
wise. 
Court  of  16.  And  be  it  enacted,  that  in  the  event  of  the  person  or 

may^siSti-   P^rsous  by  whom  powers  of  visitation  in  respect  of  the  disci- 
tute  a  per-    pline  of  any  grammar  school  ought  to  be  exercised  refusing 
^hdevLe  ^r  neglecting  so  to  do  within  a  reasonable  time  after  the 
m  certain      same  ought  to  be  exercised,  or  in  the  event  of  its  being  un- 
certain in  whom  the  right  to  exercise  such  powers  is  vested, 
such  powers  shall  be  exercised  pro  hdc  vice  by  some  person 
specially  appointed  by  the  authority  of  the  Court  of  Chancery, 
on  application  made  by  any  person  or  persons  interested  in 
ProTiao.       such  grammar  school :  provided  always,  that  nothing  herein 
contained  shall  exempt  any  visitor  from  being  compelled  by 
any  process  to  which  he  is  now  amenable  to  perform  any  act 
which  he  is  now  compellable  to  perform. 
Court  of  17.  And  whereas  it  is  expedient  to  provide  for  the  more 

ha*e*TOwer*  ^^^  removal  of  unfit  and  improper  masters,  be  it  declared 
to  appoint  and  enacted,  that  it  shall  be  lawinl  for  the  Court  of  Chanoeiy 
re^yfng  ^  empower  the  person  or  persons  having  powers  of  visita- 
niaatera.  tion  in  rcspcct  of  the  discipline  of  any  grammar  school,  or 
who  shall  be  specially  appointed  to  exercise  the  same  under 
this  Act,  and  the  governors,  or  either  of  them,  after  such  in- 

rlries  and  by  such  mode  of  proceeding  as  the  Court  shall 
ect,  to  remove  any  master  of  any  grammar  school  who  lias 
been  negligent  in  the  discharge  of  his  duties,  or  who  is  unfit 
or  incompetent  to  discharge  them  properly  and  efficiently, 
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either  from  immoral  conduct,  incapacity,  age,  or  from  any  8  &  4  'v  iot.   J 
other  infirmity  or  cause  whatsoever.  ***  ^IlL  ^^'  | 

18.  Provided  always,  and  be  it  enacted,  that  in  case  the  ^°J^"^ 
cause  for  which  any  master  be  removed  shall  be  incompetency  to  asJgn**** 
from  age  or  other  infirmity,  it  shall  be  lawful  for  the  said  "^riSS. 
governors,  with  the  approbation  of  the  visitor,  to  assign  to 

the  use  of  such  master  any  portion  of  the  annual  revenues  of 
the  ^said  grammar  school  in  one  or  more  donations,  or  by  way 
or  annuity  determinable  on  the  death  of  such  master,  or  on 
any  other  specified  event  during  his  life,  or  to  assign  to  him 
any  part  of  the  estate  of  the  said  grammar  school  for  his  * 
occupation  for  a  term  determinable  in  like  manner ;  provided 
that  there  shall  remain  sufficient  means  to  provide  for  the 
efficient  performance  of  the  duties  which  belong  to  the  office 
from  which  such  master  shall  be  removed. 

19.  And  for  the  more  speedy  and  effectual  recovery  of  the  Premiacs 
possession  of  any  premises  belonging  to  any  grammar  school  mMtera  di^ 
which  the  master  who  shall  have  been  dismissed  as  afore-  vaiwed  or 
said,  or  any  person  who  shall  have  ceased  to  be  master,  shall  hold  ofecS, 
hold  over  after  his  dismissal  or  ceasing  to  be  master,  except  J^^^°^ 
under  such  assignment  as  may  have  been  made  under  the  summary 
provisions  of  this  Act,  the  term  of  such  assignment  being  still  '^*^* 
unexpired,  and  the  premises  assigned  being  in  the  actual 
occupation  of  the  master  so  dismissed  or  ceased  to  be  master, 

be  it  enacted,  that  when  and  as  often  as  any  master  holding 
any  schoolroom,  school  house,  or  any  other  house,  land,  or 
tenement,  by  virtue  of  his  office,  or  as  tenant  or  otherwise 
under  the  trustees  of  the  said  grammar  school,  except  on 
lease  for  a  term  of  years  still  unexpired,  shall  have  been  dis- 
missed as  aforesaid,  or  shall  have  ceased  to  be  master,  and 
such  master,  or  (if  he  shall  not  actually  occupy  the  premises 
or  shall  only  occupy  a  part  thereof)  any  person  by  whom  the 
same  or  any  part  thereof  shall  be  then  actually  occupied,  shall 
neglect  or  refuse  to  quit  and  deliver  up  possession  of  the  pre- 
mises, or  of  such  part  thereof  respectively,  except  such  as  are 
hereinbefore  excepted,  within  the  space  of  three  months  after 
such  dismissal  or  ceasing  to  be  master,  it  shall  be  lawful  for  jus- 
tices of  the  peace  acting  for  the  district  or  division  in  which 
such  premises  or  any  part  thereof  are  situated,  in  Petty 
Sessions  assembled,  or  any  two  of  them,  and  they  are  hereby 
required,  on  the  complaint  of  the  said  trustees  or  their  agents, 
and  on  the  production  of  an  order  of  the  Court  of  Chancery 
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9k  4  Vict,  declaring  such  master  to  have  been  duly  dismissed  or  to  haire 
^'^jJL^^*  ceased  to  be  master,  to  issue  a  warrant,  under  their  hands  and 
seals,  to  the  constables  and  peace  officers  of  the  said  district 
or  division,  commanding  them,  within  a  period  to  be  therein 
named,  not  less  than  ten  nor  more  than  twenty-one  clear 
days  from  the  date  of  such  warrant,  to  enter  into  the  pre- 
mises, and  give  possession  of  the  same  to  the  said  trustees  or 
their  agents,  in  such  manner  as  any  justices  of  the  peace  are 
empowered  t^  give  possession  of  any  premises  to  any  land- 
lord or  his  agent  under  an  Act  passed  in  the  session  of  Par- 
liament held  in  the  tiret  and  second  years  of  the  reign  of  her 
1  k  2  Viot.    present  Majesty,  intituled  "  An  Act  to  facilitate  the  Kecoveiy 
c.  74.  Qf  Possession  of  Tenements  after  due  Determination  of  the 

Tenancy." 
MMter  ahaU      20.  Provided  always,  and  be  it  enacted,  that  nothing  in 
me^e^?     this  Act  or  the  said  recited  Act  shall  extend  or  be  construed 
to  extend  to  enable  any  master  so  dismissed,  or  ceasing  to  be 
master  as  aforesaid,  to  call  in  question  the  validity  of  such 
dismissal,  provided  that  the  same  shall  have  proceeded  from 
the  persons  authorized  to   order  the  same,  after   such  in- 
quiries and  by  such  mode  of  proceeding  as  required  in  that 
behalf,  or  to  call  in  ouestion  the  title  of  the  trustees  to  pos- 
session of  any  premises  of  which  such  master  shall  have  be- 
come possessed  by  virtue  of  his  late  office,  or  as  tenant  or 
otherwise  under  the  trustees  of  the  said  grammar  school  for 
the  time  being. 
AppUoations      21.  And  whereas  it  is  expedient  to  thcilitate  applications 
^  mSiei^  to  the  Court  of  Chancery  under  this  Act,  be  it  enacted,  that 
petition.       all  applications  may  be  heard  and  determined  and  all  powers 
given  by  this  Act  to  the  Court  of  Chancery  may  be  exercised 
Such  peti-     in  cases  brought  before  such  Court  by  petition  only,  such  pe- 
dwSdedun-  titions  to  be  presented,  heard,  and  determined  according  to 
der  62  o.  3.  the  provisions  of  an  Act  passed  in  the  fifty-second  year  of  the 
reign  of  his  late  Majesty  King  George  the  Tliird,  intituled  "An 
Act  to  provide  a  summary  Remedy  in  Cases  of  Abuses  of 
Trusts  created  for  Charitable  Purposes." 
If  Grown  is        22.  And  be  it  enacted,  that  in  every  case  in  which  the  pa- 
SiSicin-^  tronage  of  any  grammar  school,  or  right  of  appointing  the 
rh  '  M       Bchoohnaster  or  under  master  thereof,  is  vested  in  the  Crown, 
of^'ohy  of  the  Lord  High  Chancellor,  or  the  Chancellor  of  the  Duchy  of 
•hair aot*'     Lancaster  in  respect  of  any  grammar  school  within  the  county 
palatine  of  Lancaster,  shall  be  considered  as  the'  patron  dT 
such  grammar  school  for  the  purposes  of  this  Act. 
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23.  And  be  it  enacted,  that  'the  powers  and  authorities  8A4Tiet. 
bereinbefore  given  to  the  Lord  High  Chancellor  shall  and  may  *'  ^111  ^' 
be  exercised  in  like  manner  by  and  are  hereby  given  to  the  f^^f  ch*' 
Lord  Keeper  or  Lords  Commissioners  for  the  custody  of  the  ceUor  to  be 
great  seal  respectively  for  the  time  being.  hThwS^ 

24.  Provided  always,  and  be  it  enacted,  that  neither  this  Keeper,  ete. 
Act  nor  anything  therein  contained  shall  be  any  way  prejudi-  ^^^^/ 
eial  or  hurtful  to  the  jurisdiction  or  power  of  the  ordinary,  ordinary, 
but  that  he  may  lawfully  execute  and  perfoiin  the  same  as 
heretofore  he  might  according  to  the  statutes,  common  law, 

and  canons  of  this  realm,  and  also  as  far  as  he  may  be  fur- 
ther empowered  by  this  Act ;  and  that  this  Act  shall  not  be 
construed  as  extending  to  any  of  the  following  institutions ; 
that  is  to  say,  to  the  universities  of  Oxford  or  Cambridge,  or  Oertainfoun- 
to  any  college  or  hall  within  the  same,  or  to  the  University  of  JjJJJJJJJ^^ 
London,  or  any  colleges  connected  therewith,  or  to  the  Uni-  this  Act. 
versity  of  Durham,  or  to  the  colleges  of  Saint  David's  or 
Saint  Bee's,  or  the  grammar  schools  of  Westminster,  Eton, 
Winchester,  Harrow,  Charter  House,  Rugby,  Merchant  Tay- 
lors, Saint  Paul's,  Christ's  Hospital,  Birmingham,  Manches- 
ter, or  Macclesfield,  or  Louth,  or  such  schools  as  form  part  of 
any  cathedral  or  collegiate  church. 

25.  And  be  it  enacted,  that  in  the  construction  and  for  the  {j^J^/^'J^j^g 
purposes  of  this  Act,  unless  there  be  something  in  the  subject 

or  context  repugnant  to  such  construction,  the  word  "  gram- 
mar school"  shall  mean  and  include  all  endowed  schools, 
whether  of  royal  or  other  foundation,  founded,  endowed,  or 
maintained  for  the  purpose  of  teaching  Latin  and  Greek,  or 
either  of  such  languages,  whether  in  the  instrument  of  foun- 
dation or  endowment,  or  in  the  statutes  or  decree  of  any 
Court  of  Record,  or  in  any  Act  of  Parliament  establishing 
such  school,  or  in  any  other  evidences  or  documents,  such  in- 
struction shall  be  expressly  described,  or  shall  be  described  by 
the  word  "grammar,"  or  any  other  form  of  expression  which 
is  or  may  be  construed  as  intending  Greek  or  Latin,  and  whe- 
ther by  such  evidences  or  documents  as  aforesaid,  or  in  prac- 
tice, such  instruction  be  limited  exclusively  to  Greek  or  Latin, 
or  extended  to  both  such  languages,  or  to  any  other  branch 
or  branches  of  literature  or  science  in  addition  to  them  or 
either  of  them  ;  and  that  the  words  "  grammar  school  "  shall 
not  include  schools  not  endowed,  but  shall  mean  and  include 
ail  endowed  schools  which  may  be  grammar  schools  by  repu- 
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3  ft  4  Tict.  tation,  and  all  other  charitaLle  institutions  and  trusts,  so  far 
e.  77^    •  ^g  ^Yie  same  may  be  for  the  purpose  of  providing  such  instrue- 
^    tion  as  aforesaid ;  that  the  woi-d  "  visitor  "  shall  mean  and  in- 
,    I    elude  any  person  or  persons  in  whom  shall  be  vested,  solely 
■    or  jointly,  the  whole  or  such  portion  of  the  visitatorial  power 
as  regards  the  subject  of  the  enactment  or  provision,  or  any 
:    powers  in  regard  to  the  discipline  or  making  of  new  statutes 
1 .  in  any  school ;  that  the  word  "  governors  "  shall  mean  and 
i  \  include  all  persons  or  corporations,  whether  sole  or  aggregate, 
j.'  by  whatever  name  they  may  be  styled,  who  may  respectively 
r  have  the  government,  management,  or  conduct  of  any  gram- 
'    mar  school,  whether  they  have  also  any  control  over  the  re- 
-     venues  of  the  school  as  trustees  or  not ;  that  the  word  "  trus- 
tees "  shall  mean  and  include  all  persons  and  corporations, 
sole  or  aggregate,  by  whatever  name  they  may  Ije  styled,  who 
shall  have  the  management,  disposal,  and  control  over  the  re- 
venues of  any  gn^mmar  school,  whether  the  property  be  ac- 
tually vested  in  them  or  not ;  that  the  word  **  statutes  "  shall 
mean  and  include  all  written  rules  and  regulations  by  which 
the  school,  schoolmasters,  or  scholars  are,  shall,  or  ought  to 
be  governed,  whether  such  rules  or  regulations  are  comprised 
in,  incorporated  with,  or  authorized  by  any  royal  or  other 
charter,  or  other  instrument  of  foundation,  endowment,  or 
benefaction,  or  declared  or  confirmed  by  Act  of  Parliament, 
or  by  decree  of  any  Court  of  Record,  and  also  aU  rules  and 
regulations  which  shall  be  unwritten,  and  established  only  by 
usage  or  reputation;    that  the  word  "schoolmaster"  shall 
mean  and  include  the  head  master  only,  and  the  word  '*  un- 
der master "  every  master,  usher,  or  assistant  in  any  school 
except  the  head  master ;  and  that  the  word  "  master  "  shall 
mean  and  include  as  well  any  head  master  as  irader  master ; 
I      that  the  words  "  discipline  "  or  "  management "  of  a  school 
;      shaU  mean  and  include  all  matters  respecting  the  conduct  of 
the  masters  or  scholars,  the  method  and  times  of  teaching, 
the  examination  into  the  proficiency  of  the  scholars  of  any 
school,  and  the  ordering  of  returns  or  reports  with  reference 
to  such  particulars,  or  any  of  them ;  and  that  any  woi-d  im- 
porting the  singular  number  only  shall  mean  and  include  se- 
veral persons  or  things  as  well  as  one  person  or  thing,  and 
the  converse. 
iim*"dS^      26.  And  be  it  enacted,  that  this  Act  may  be  amended  or 
repealed  by  any  Act  to  be  passed  in  this  present  session  of 
Parliament. 
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ACCOUNTS: 

directed  on  setting  aeide  leases,  813. 

statutes  of  limitations  no  bar  to,  against  express  trustees  of 

charities,  341. 
bar  to,  applied  by  Court,  on  the  ground  of  inoonvenienoe  and 

hardship,  342. 
result  of  authorities  as  to  the  periods  for  which  accounts  will  be 

carried  back,  343. 
misapplication  by  mistake  only,  344.  ^        , 
distinction  between  corporations  and  indiyidualfl,  ib. 
property  of  corporations,  how  attached,  345.  , 

disCTetion  exercised  by  Court  in  directing  accounts  and  m- 

quiries,  ib. 
must  be  kept  by  trustees  of  charities,  295. 
Board  may  require  trustees  and  others  to  render,  296,  296, 426, 

463.  n        J. 

persons  refoaing  to  render,  guilty  of  a  contempt  of  the  Court  of 

Chancery,  427. 
separate,  to  be  kept  by  secretary,  of  stock,  etc.,  transferred  to 

Official  Trustees,  450. 
and,  of  moneys  held  by  them  upon  banking  account,  468. 
of  trustees,  how  to  be  kept,  463,  474. 
how  and  when  to  be  furnished  annually  to  Board,  474. 
of  churchwardens,  as  trustees  of  charities,  when  to  be  furnished 

to  Board,  475. 
to  be  open  to  inspection,  ih. 
copies  or  extracts  o(  may  be  reqiured,  ih, 
forms  of,  ib. 

of  Official  Trustees  of  Charitable  Funds  to  be  laid  annually  be- 
fore Parliament,  485.     See  Affent,  Attorney- General,  Board, 

Compromitet  Triteteee. 
ACCUMULATIONS: 

directed  beyond  legal  period  for  charity,  intention  effectuated 

cypree,  224. 
of  charity  funds,  how  to  be  invested,  826. 
inyestments  in  savings-banks,  ib. 
in  purchase  of  lands,  327. 
will  go  to  charity  along  with  original  bequest,  ib, 
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ADMINISTRATORS  OF  CHARITIES.    See  TniHee9, 
ADVICE : 

Application  to  Boajd  for,  294,  428.    See  Opiwiou. 
AGED  PEOPLE: 

relief  of,  within  Statute  of  Charitable  Uses,  5. 
AGENTS : 

assisting  in  breach  of  trust,  personally  liable,  347. 

of  trustees,  etc.,  of  charities,  power  of  Board  to  require  written 
accounts,  etc.,  from,  463. 
ALIENATION : 

of  charity  property,  297. 

no  positiTe  law  against,  ib. 

ordered  by  the  Court,  if  beneficial,  ib. 

good  case  must  be  made  out  for  its,  298. 

power  of  Court  to  alien  under  its  general  jurisdiction,  ib, 

under  Sir  Samuel  Romilly's  Act,  &, 

by  trustees  good,  when,  299. 

onus  thrown  on  purchaser  to  show  tnmaaction  was  lor  benefit 
of  charity,  when,  ib. 

by  trustees  alone,  not  safe  even  under  the  old  law,  300. 

when  set  aside,  allowance  for  improvements,  when  made,  301. 

by  trustees,  under  the  Lands  Clauses  Consolidation  Act,  301, 302. 

of  patronage,  302,  303. 

of  advowson  given  to  a  charity,  304.    See  Leetse^  Limiiationt 
(Statute  of)^  Patronage^  Sale, 
ALMSHOUSE : 

scheme  for,  669. 
AMOTION : 

of  members  of  eleemosynary  corporations,  123. — See  CoUeges, 
Vintors. 
ANNUITY.— See  Rent. 
ANSWER: 

to  information,  167. 

exception  for  insufficiency,  referred  to  the  Attorney-General, 
168. 

of  a  corporation,  ib, 

book-keeeper,  clerk,  etc.,  of  corporation  may  be  required  to  put 
in,  ib, 

individual  corporators  may  be  required  to  put  in  distinct,  ib, 

of  Attorney-General,  ib. 

written,  to  be  made  to  inquiries  of  Board,  463. 
APPEAL : 

imder  Sir  S.  Romilly's  Act,  186. 

how,  from  equity  judges  at  chamben  where  ineome  does  not 
exceed  £100,  438. 

save  as  provided  by  rules  to  be  made  by  Lord  Chancellor,  ib. 

from  District  or  Coimt^  Courts,  by  whom  had,  and  when  to  be 
made,  443,  444. 

Board  to  prosecute,  444. 

statements  in  certificate  of  Board  to  be  evidence  for  detennining 
right  to,  446. 
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powers  to,  against  orders  of  Board,  480. 

who  may  be  the  respondent  on,  481. 

Court  make  order  as  to  costs  on,  ib. 
APPOINTMENT: 

of  trustees.    See  Trustees, 
APPORTIONMENT : 

failure  of  trustees  to  make,  between  other  objects  and  charities, 
does  not  invalidate  gift  to  charities,  221,  222,  228. 

Ck)urt  will  divide  funds  equally  between  such  objects  and  the 
charities,  ib. 

secus,  where  the  objects,  not  charitable,  are  indeBnite,  223. 

amongst  objects  of  charity  upon  increase  of  income,  287. 

when  new  objects  are  admitted  as  participants,  ib, 

jurisdiction  of  Court  of  Chancery  to  make  a  division  of  parishes, 
eto.,  under  8  &  9  Vict.  c.  70,  287,  288. 

does  not  arise  unless  Act  creating  new  district  is  recited  in  8  &  9 
Vict.  c.  70,  289. 

provisions  of  the  Act,  discretionary,  290. 

discretion,  how  exercised,  ib, 

summary  mode  of  procedure  under  Sir  S.  Romilly's  Act,  ex- 
tended to,  187. 

by  Board  of  charities  on  division  of  parish  or  ecclesiastical  dis- 
trict when  income  does  not  exceed  £30,  290, 465. 

notice  of,  to  be  given  by  Board,  ib, 

of  Boman  Catholic  charities,  488.     See  Construction^  Cypres, 
Roman  Catholic. 
APPRENTICESHIP  INDENTURES : 

premium  on,  paid  by  a  parish,  township,  or  public  charities,  for 
poor  children,  not  liable  stamp  duty,  420. 

what  constitutes  a  public  charity,  ib. 

premium  need  not  be  inserted  in  the  deed,  ib, 

payment  of  premium  out  of  public  funds  must  be  proved  to 
render  unstamped  deed  admissible  as  evidence,  ib, 
APPBENTICINa^ 

poor  boys,  scheme  for,  587. 
ARBITRATION: 

disputes  among  exempted  charities  may  be  referred  to  commis- 
sioners for,  458. 
ASSETS: 

not  marshalled  for  a  charity,  85. 

but  they  may  be  by  the  testator  himself,  86,  87. 

costs  to  establish  charity,  when  paid  out  of,  175. 
ATTORNEY-GENERAL : 

information  by,  in  cases  of  charities,  148.     See  Board,  Costs, 
Information,  Relator. 

trustees  may  file  bill  against,  instead  of  proceeding  by  informa- 
tion, 161. 

sanction  of,  to  petition  under  Sir  S.  Romilly*s  Act,  181. 

may  make  applications  uader,  182.     See  Petition* 

reference  to,  tor  a  compromise,  346. 
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acting  ex  officio^  maj  prosecute  proceedings  with  respect  to 

charities  a£  if  Act  had  not  passed,  431. 
nothing  in  the  Act  to  he  construed  as  dispensing  with  fiat  of,  tb. 
Board  maj  certify  cases  to,  432. 
may  institute  proceedings,  ib. 
may  apply  to  judges  at  chambers  in  cases  of  charities  the  in- 

comes  of  which  exceed  £30,  437. 
or  to  District  or  Bankniptcy  Court,  440. 
may  appeal  against  orders  of  District  or  County  Courts,  443, 

444. 
without  giving  notice  to  Board,  ib. 
may  make  application  under  the  jurisdiction  created  by  the 

principal  Act,  445. 
or  by  petition  under  52  Geo.  III.  c.  101,  or  other  Acts,  446. 
may  appeal  against  orders  of  Board,  480. 
as  also  may  any  person  authorized  by  him,  ib» 
may  appear  as  respondent  on  appeals,  481. 
Court  may  make  order  as  to  cost-s,  charges,  and  expenses  of,  »&. 
upon  application  of,   Coiurt,  may  apportion  Roman  Catholic 

charities,  when,  488. 
AUDITOR: 

annual  accounts  returned  to  Board  to  be  audited  by  (if  any),  475. 

BANK  OF  ENGLAND: 

banking  account  to  be  kept  with,  by  the  Official  Trustees  of 
Charitable  Funds,  468. 

mode  of  drawing  on,  ib.      See  Official  TmtUet  of  Charitable 
Funds. 
BANKRUPTCY  (DISTRICT  COURT  OF).    See  Disiriet  Gmri 

of  Bankruptcy. 
BAPTISTS : 

bequests  in  favour  of  schools,  chapels,  and  preachers  of,  valid,  23. 
BATH  INFIRMARY : 

excepted  from  operation  of  Mortmain  Act,  97. 
BENEFIT  SOCIETY.     See  Frien^  SocieUf. 
BILL: 

judge  at  chambers  may  direct  to  be  filed,  438.   See  Infbrmatifm. 
BISHOP  : 

of  one  diocese  may  be  substituted  by  Charity  CommissionerB  as 
trustee  for  bishop  of  another  diocese,  when,  406. 

on  whose  application  order  to  be  made,  406. 

costs  o^  how  defrayed,  497. 

exemptions  from  operation  of  the  Act,  ib, 
BOARD : 

interpretation  of  term,  461. 

Commissioners  may  act  as,  424. 

two  may  form,  ib. 

by  general  minutes  proscribe  regulations  for  their  proceedings,  ib, 
and  of  their  inspectors,  ib. 
and  concerning  forms  of  applications,  ib. 
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to  inquire  into  condition  and  management  of  charitiefl,  426. 

may  cauae  inquiries  to  be  made  bj  tbeir  inspectors,  i&. 

who  are  to  report  proceedings,  ib. 

may  require  trustees  and  others  to  render  accounts,  ib. 

and  to  return  answers  in  writing  to  inquiries,  ib. 

maj  require  officers  haying  custody  of  records  to  furnish  copies 
and  extracts,  426. 

and  officers  of  Board  may  search  records  by  authority  of,  ib. 

inspector,  by  authority  of,  may  by  precept  require  attendance  of 
trustees  to  be  examined  on  oa<ii  or  otherwise,  ib. 
and  may  require  trustees  to  produce  documents,  ib. 

persons  disobeying  to  be  guilty  of  a  contempt  of  the  Court  of 
Chanceiy,  427. 

power  of,  not  to  extend  over  persons  claiming  adyersely  to  cha- 
rities, ib. 

to  entertain  applications  for  their  opinion,  adyice,  or  direction, 
428. 

person  acting  on,  to  be  indemnified,  ib. 

unless  guilty  of  fraud,  conceahnent,  or  misrepresentation,  ib. 

notices  of  legal  proceedings  to  be  given  to,  ib. 

except  when  suit  or  matter  actually  pending,  ib. 

what  is  a  suit  or  matter  actually  pending,  429  «.,  430  n. 

or  except  proceedings  by  attorney  acting  ex  offieiOy  431. 

may  authorize  proceedings,  429. 

or  direct  proceedings  to  be  delayed,  430. 

the  Courts  (save  as  otherwise  proyided)  not  to  entertain  proceed- 
ings as  to  charities  except  on  certificate  of  Board,  431. 

upon  report  of  inspector,  may  authorize  proceedings  without 
notice  in  writing,  ib. 

before  giving  opinion,  ete.,  or  making  order  or  certificate,  may 
cause  local  inquiry  to  be  made  by  inspector,  432. 

and  may  cause  report  of  inspector  to  be  deposited  for  local  ia- 
spection  before  acting  thereon,  ib. 

may  give  notice  of  same  being  deposited,  ib. 

and  consider  any  stetements  or  objections  relating  thereto,  ib. 

may  certify  cases  to  the  Attorney-General,  ib. 

may  authorize  building,  repairing,  improving,  or  other  leases  of 
charity  estetes,  433. 

for  working  any  mine,  ib. 

digging  for  or  raising  of  stone,  clay,  gravel,  or  other  minerals,  ib. 

cutting  of  timber,  ib. 

forming  new  roads  or  streeto,  ib. 

making  drains  or  sewers,  ib. 

erecting  new  buildings,  ib. 

repairing,  altering,  or  removing  buildings,  ib. 

other  improvements  or  alterations,  ib. 

may  authorize  apptication  of  moneys  or  funds  of  charity  to  pur- 
poses aforesaid,  ib. 

or  raising  of  money  upon  mortgage,  ib. 
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removal  of  schoolmaster,  schoolmistsraes,  or  other  oflioer  of  any 

charity,  434. 
and  allowance  to  them  of  retiring  pensions,  ib. 
written  consent  of  special  yisitor  (ii  any)  necessary  to  removal,  ib. 
may  sanction  compromises  on  behalf  of  charities,  ib, 
may  authorize  sale  or  exchange  of  charity  lands,  435. 
and  give  directions  as  to  the  money  arising  from  the  sale,  ib. 
or  for  equality  of  exchange,  ib. 
may  authorise  sale  of  rent-charge,  ib. 

and  investment  of  the  money  arising  from  Que  sale,  100,  485. 
may  authorize  purchase  of  rentcharge  on  charity  estate,  485. 
leases,  sales,  and  exchangee,  etc.,  to  be  valid,  ib. 
as  if  they  had  been  authorized  by  the  trusts,  ib. 
trustees  of  charities  may  purchase  sites  for  building  from  owners 

under  disability  with  sanction  of,  436. 
by  certificate  of,  person  may  make  application  to  equity  judges 

in  chambers,  4d7. 
person  authorized  by,  may  make  appUcation  to  District  or  Coonty 

Court,  440. 
to  decide,  when  two  or  more  District  or  County  Courts  have 

jurisdiction,  to  which  applications  shall  be  made,  441. 
may  direct  cases  within  jurisdiction  of  District  or  County  Court 

to  be  taken  before  judge  in  Chancery,  ib. 
orders  of  District  or  Coxmty  Courts  for  the  appointment  or  re- 
moval of  trustees,  or  approving  scheme,  to  be  transmitted  to 

the  Board  for  consideration,  ib. 
not  to  be  vahd  until  approved  by,  ib. 
approval  not  to  issue  until  one  month  after  reoeipt  by  Board  of 

copy  of  order,  ib. 
may  remit  order  for  reconsideration,  442. 
or  may  submit  matter  to  a  judge  of  the  Court  of  Chancery,  ib. 
or  a  judge  of  the  County  Palatine  of  Lancaster,  when  subject  is 

within  his  jurisdiction,  ib. 
notice  of  desire  to  appeal  against  orders  of  District  or  County 

Courts  must  be  given  to  Courts  and  Board  within  one  month, 

443. 
miay  allow  f^peal,  ib. 

may  require  a  bond  from  appellant  for  payment  of  costs,  etc.,  ib. 
Attorney-General  may  appeal  without  giving  notice,  444. 
to  provide  repository  for  trustees  to  deposit  deeds,  etc,  450. 
subject  to  regulations  to  be  made  by,  ib. 
to  frame  schemes  requiring  the  authority  of  Parliament,  451. 

See  Schemes  requiring  the  Authority  of  ParUametU. 
how  acts  of,  to  be  authenticated,  463. 
entries  to  be  made  in  the  books  -of  documents  under  seal  of, 

ib. 
documents  so  sealed  to  be  received  in  evidence,  ib, 
power  of  making  inquiries  by,  extended,  ib. 
not  as  against  persons  claiming  adversely  to  charity,  463,  464 
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may  require  attendance  of  trnsteeB  and  others  for  examination, 

464. 
and  production  of  documents,  ib. 
person  not  complying  gmlty  of  a  contempt  of  the  Court  of 

Chancery,  ib. 
power  of,  to  apportion  charities  whose  gross  annual  income  does 

not  exceed  £30,  on  division  of  pariah  or  parochial  district,  290, 

465. 
certificate  of^  as  to  income  to  he  sufficient  eridence,  466. 
notice  to  he  given  hy  Board,  ib, 
proceedings  upon  receipt  of  objections  or  suggestions  with  respect 

to  order  of,  466. 
power  of,  to  authorize  compromise  of  suit  against  a  charity,  471. 
or  payment  for  equality  of  exchange,  ib. 
or  a  partition,  ib. 

to  ascertain,  on  apphcation,  lands  charged  with  any  rent  or  an- 
nuity not  exoecSding  £10  for  a  charity,  ib. 
persons  to  pay  the  expenses  thereof^  to  he  determined  by,  ib. 
may  consent  to  investment  in  the  purchase  of  land,  of  money 

arising  from  the  sale  of  land,  471,  472. 
or  received  by  way  of  equahty  of  partition,  ib. 
or  hold  land  acquired  by  exchange  or  partition  without  license 

in  mortmain,  ib. 
orders  of,  for  investments  to  be  carried  into  effect,  472. 
and  costs  of  transaction  raised,  ib. 

may  authorize  or  order  Official  Trustee  of  Charity  Lands  to  con- 
vey, ib. 
or  Official  Trustees  of  Charitable  Funds  to  make  assignments, 

transfers,  and  payments,  ib. 
leases,  sales,  exchanges,  partitions,  and  transactions  authorized 

by,  valid  notwithstancQng  disabling  Acts,  ib. 
may  approve  of  schemes  for  letting  property  of  charity,  ib. 
may  order  taxation  of  bills  of  costs  of  an  attorney  or  solicitor,  ib. 
if  bills  of  costs  reduced,  one-sixth  costs  of  taxation  to  be  borne 

by  attorney  or  solicitor,  473. 
otherwise  by  the  funds  or  trustees  of  charity,  ib. 
may  order  taxation  where  charges  are  exorbitant,  if  bill  has  not 

been  paid  more  than  six  months,  ib. 
and  amount  taxed  off  to  be  a  debt  due  from  the  attorney  or  so- 

Hdtor,  ib. 
enrolment  of  documents  by,  ib, 
office  of;  ib. 

annual  returns  of  accounts  of  trustees  must  be  made  to,  474. 
may  make  orders  for  appointment  or  removal  of  trustees  of 

charity,  478. 
for  the  removal  of  any  schoolmaster  or  mistress  or  other  officer,  ib, 
for  the  assurance,  transfer,  payment,  or  vesting  of  any  real  or 

personal  estate,  ib. 
for  the  establishment  of  any  scheme,  479. 
must  notify  to  trustees  intention  of  exercising  juxisdiotion,  ib. 
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not  to  exerciBe  jarifldictaon  when  income  of  diariiy  amounts  to 
£50  or  upwardB,  479. 

except  upon  the  application  of  the  trustees  or  a  majority  of 
them,  tb. 

not  to  remove  trustees  on  the  ground  onW  of  his  religious  be- 
lief, ti. 

not  to  exercise  jurisdiction  over  contentious  cases,  ib. 

or  where  there  are  special  questions  of  law  or  fietct,  ib. 

or  in  cases  more  fit  for  judicial  Courts,  ib. 

notices  to  be  given  of  certain  orders  oi^  ib. 

objections  or  suggestions  to  be  received,  180. 

publication  of  definitive  orders  by,  t*. 

power  to  appeal  against  orders  of,  ib. 

who  may  be  respondents  on,  481. 

Court  may  make  order  as  to  the  costs,  charges,  and  expenses  of 
the  Attorney-General,  ib. 

or  any  other  defendant,  »5. 

juriscuction  of,  to  be  exercised  over  charities  vested  in  corpora- 
tions solely,  ib. 

or  jointly  with  anv  other  person  or  persons,  ib. 

may  empower  Official  Trustees  of  Charitable  Funds  to  receive 
arrears  of  dividends,  interest,  and  income,  482. 

may  authorize  appUcation  of  moneys  belonging  to  any  charity 
to  objects  beneficial  to  it,  484. 

mav  require  transmission  of  documents  belonging  to  a  charity 
n>r  examination,  485. 

may  retain  the  same  for  security  thereof,  when,  ib. 

orders  of^  under  Charitable  Trusts  Act,  1860,  enforcement  of, 
486. 

to  make  minutes  relative  to  proceedings,  ib. 

persons  authorized  by,  may  apply  to  Court  of  Chanceiy  or 
judge  for  the  apportionment  of  Roman  Catholic  charities, 
when,  488. 

may  apportion  such  charities,  when,  ib. 

and  may  establish  scheme  giving  effect  thereto,  489. 

and  appoint  trustees  for  the  administration  of  the  several  por- 
tions of  estate,  ib. 

and  vest  estate  in  trustees,  ib.    See  Commissioners. 
BOARDERS : 

as  to  the  admission  of,  to  free  schools,  277.    See  Schools. 
BOND: 

Board  may  require,  from  appellant  from  District  or  Coimty 
Court  (except  Attorney-General)  for  payment  of  costs,  443. 

to  be  exempt  from  stamp  duty,  444. 

may  be  put  in  suit,  when,  ib. 
BONDS  OF  RESIGNATION : 

by  schoolmaster,  whether  valid,  373.    See  Schoolmtuter. 
BOOKSELLING  OR  PUBLISHING  BUSINESS : 

When  exempted  from  the  operation  of  the  Charitable  Oftrosts 
Acts,  457. 
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Commission  to  ascertain,  of  charity  lands,  321. 
BREACH  OF  TRUST: 

remedies  against  estat-e.   See  Purchaser,  Statute  of  Limitatione. 

against  property  into  whicii  charity  property  has  been  wrong- 
fully converted,  341. 

against  trustees.     See  TruHeee, 

agent  assisting  in,  347. 

persons  injured  by,  not  indemnified  out  of  trust  fund,  348. 
BRIDGES : 

repair  of^  within  Statute  of  Charitable  Uses,  5. 
BRITISH  MUSEUM  : 

excepted  from  operation  of  Mortmain  Act,  97. 

from  the  Charitable  Trusts  Acts,  457. 
BUILDINGS: 

erection  of,  Board  may  authorize,  433. 

or  repair,  alteration,  rebuilding,  or  removal  of,  ib. 

CAPTIVES.    SeePmofkw*. 
CATHEDRAL  CHURCH : 

exempted  from  the  operation  of  the  principal  Act,  456. 
CAUSEWAYS : 

repair  of,  within  Statute  of  Charitable  Uses,  5. 
CERTIFICATES  AND  ORDERS  OF  BOARD  : 
to  be  entered  in  books,  424,  463. 
entries  to  be  signed  by  secretary,  425. 
or  in  his  absence  by  the  chief  clerk,  ib. 
certified  copies  to  be  received  in  evidence,  ib. 
Court  not  to  entertain  proceedings  as  to  charities  except  upon, 

428,  431. 
unless  where  proceedings  are  actually  pending,  428. 
or  person  claim  adversely  to  charity,  431. 
under  seal  of  Board  to  be  deemed  originals,  463.    See  Appeal^ 
Boards  Scheme. 
CHAMBERS.    See  Court  of  Chancery, 
CHANCERY  (COURT  OF) : 
interpretation  of  term,  460. 
persons  refusing  to  render  accounts,  and  disregarding  precept, 

guilty  of  contempt  of,  437. 
and  shall  pay  costs  attending  contempt,  ib. 
judges  of,  at  chambers,  to  have  jurisdiction  over  charities  with 

incomes  exceeding  £30,  437. 
and  may  direct  matters  to  be  heard  in  open  Court,  ib. 
and  what  shall  be  heard  and  investigated  by  themselves  and 

chief  clerks,  ib. 
or  may  direct  an  information,  bill,  or  petition  to  be  filed,  etc., 

438. 
no  appeal  from  determination  at  chambers  where  gross  income 

of  charity  does  not  exceed  £100,  438. 
save  as  Loid  Chancellor  may  by  any  rules  otherwise  provide,  ih. 
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judges  at  chambers  to  have  jurisdiction  over  charities  within  the 

City  of  London,  though  income  does  not  exceed  £30,  439. 
Board  may  direct  cases  to  be  taken  to,  instead  of  the  District  or 

County  Court,  441. 
may  refer  orders,  etc.,  of  District  or  County  Courts  to  judge  of, 

442. 
appeal  to,  from  orders  of  District  or  County  Courts,  444. 
may  confirm,  vary,  or  reverse,  order  appealed  against,  ib. 
or  may  remit  the  same  back  with  or  without  any  declaration, 

etc.,  ib. 
no  judge  of,  in  proceedings  under  the  Act,  to  try  adverse  titles,  445. 
may  vest  lands  in  Official  Trustees  of  Charity  Lands,  448.     See 

Official  Trustee  of  Charity  Lands. 
may  order  transfer  of  stock  and  deposit  of  securities  to  or  wiUi 

the  Official  Trustees  of  Charitable  Lunds,  4&0.     See  Qgieial 

Trustees  of  Charitable  Funds. 
may  apportion  Roman  Catholic  charities,  488.     See  Apportion- 

mentj  Attorney- General,  Lancaster  (Courts  of  J. 
CHAPELS  OF  CHURCH  OF  ENGLAIJD : 

land  may  be  given  for,  how,  98,  99. 
CHAPLAIN:  8eo  Election. 

aft^r  appointment  of  receiver,  churchwarden  not  to  interfere 

with  chaplain  of  hospital  the  subject  of  a  suit,  359. 
annuity  to  chaplam  of  a  gaol,  ib. 
CHARGE,    ^ee  Mortgage. 
CHARITABLE  DONATIONS  AND  BEQUESTS: 

Commissioners  of  Ireland,  44.     See  Ireland. 
CHARITABLE  TRUSTS  ACT,  1853  : 
expedient  to  extend  and  amend,  462. 
to  be  called  the  Principal  Act,  ib. 

provisions  inconsistent  with  Charitable  Trusts  Act,  1855,  re- 
pealed, ib. 
repeal  of  sect.  4  as  to  third  Commissioner  having  no  salaiy,  i6. 
amendment  of  section  of,  27,  473. 
and  of  sections  55  and  59,  ib. 
and  of  section  61,  474. 
64th  section  of,  to  apply  to  members  of  a  charity  within  the 

operation  of  the  Act,  376. 
CHARITABLE  TRUSTS  AMENDMENT  ACT,  1855  : 

to  be  construed  together  with  the  Charitable  Trusts  Act^  1853, 

462. 
inconsistent  provisions  of  former  Act  repealed,  i&. 
tide  of,  477. 
CHARITABLE  TRUSTS  ACT,  1860  : 

to  be  construed  as  one  Act  with  the  Charitable  Trusts  Act, 

1853,  and  the  Charitable  Trusts  Act,  1855,  478. 
inconsistent  provisions  of  former  Acts  repealed,  ib. 
Board  to  make  minutes  relative  to  proceedings  under,  486, 
title  of  Act»  489. 
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CHARITIES  (JURISDICTION  OVER)  : 

original  jurisdiction  of  Court  of  Chancery  oyer,  102. 
jurisdiction  of  Commissioners  under  Statute  of  Charitable  Uses 

(43  fcliz.  c.  4),  103,  104,  106. 
observations  of  Lord  Redesdale  on  proceedings  under,  having 

fallen  into  disuse,  105. 
inquiries  and  commissions  for  inquiring  into  charities  since  43  Eliz. 

c.  4,  106. 
first  commiBsion,  107. 
second  commission,  106. 
third  commission,  ib. 
fourth  commission,  109. 

new  jurisdiction  over,  under  Charitable  Trusts  Acts,  109,  110. 
managed  by  individual  trustees  or  by  corporations,  111. 
what  charities  are  visitable,  110.     See  Visitor, 
CHARITY: 

1.  Definition  of  term,  4. 
under  statute  of  43  Eliz.  c.  4,  5. 
in  the  principal  Act,  460. 

importance  of  bearing  in  mind  what  constitutes,  6. 
decisions  as  to  charities  within  statute  of  Elizabeth,  ib, 

2.  G-ifts  to  the  poor  indeBTiitely,  ib, 

of  a  particular  parisli  or  place,  ib, 

or  workhouse,  ib. 

maintained  in  a  hospital,  ib. 

emigrating  to  particular  colonies,  ib, 

a  parish  generally,  ib, 

master  and  governors  of  a  hospital,  ib, 

widows  and  orphans  of  a  parish,  ib. 

widows  and  children  of  seamen  of  a  town,  7. 

poor  relations,  ib. 

how  distributable,  ib. 

valid,  notwithstanding  rule  against  perpetuities,  ib. 
intended  for  poor,  whether  poor  receiving  parochial  relief  enti- 
tled to,  ib. 
8.  Gifts  for  adyanceitaent  of  learning,  7,  8,  9. 

to  build  or  erect  a  school  or  grammar  school,  9. 

even  for  sons  of  gentlemen,  tb, 

to  maftitain  a  schoolmaster,  ib. 

or  tlie  masters  and  fellows  of  a  college,  ib. 

or  for  the  foundation  of  a  scholarship  in  a  college,  ib. 

or  a  fellowship,  10. 

or  lectureship,  ib. 

gifts  to  widows  and  orphans,  ib. 

for  release  of  debtors,  ib. 
by  analogy  to  the  statute  of  Elizabeth,  ib, 
for  the  advancement  of  religion,  or  connected  with  religious 

places,  ib, 
pifts  for  the  good  of  a  parish  church,  ib, 
its  reparation,  furniture,  or  ornaments,  ib, 
to  a  minister  for  preaching,  10, 13. 
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CRAJKITY^-continued. 

for  a  pension  for  unbeneficed  citrates,  10. 
augmentations  to  small  vicarages  and  curacies,  11. 
bequests  to  Queen  Anne's  bounty,  ib. 
for  the  advancement  of  Christianity  among  the  heathen,  ib. 
for  the  distribution  of  Bibles  and  religious  books,  ib. 
for  reUgious  societies,  ib. 
repair  of  chimes,  ib. 

payment  of  singers  and  organist  of  church,  ib. 
keeping  up  organ,  ib. 
as  to  trusts  for  repairs  of  tombs,  ib. 
ffifts  for  the  letting  land  to  the  poor  at  a  low  rent,  12. 
for  the  increase  and  encouragement  of  good  servants,  ib. 
deserving  hterary  men  who  have  been  unsuccessful,  ib. 
gifts  whether  made  to  a  person  individually  or  by  virtue  of  his 
office,  ib. 

for  piibUc  and  general  purposes,  13. 
to  build  a  sessions-house  for  a  county,  ib. 
by  Parliament  of  a  duty  on  coal  to  rebuild  St.  Paul's,  ib. 
for  paving,  lighting,  cleansing,  and  improving  a  town,  ib. 
to  brinff  spring  water  to  a  town,  14, 
to  build  a  sessions-house,  ib. 
a  house  of  correction,  ib. 
for  repair  of  highways,  ib. 
for  a  life  boat,  tb. 
for  a  botanical  garden,  ib. 
for  an  institution  for  cure  of  animals,  ib. 
for  British  Museum,  ib. 

for  charitable,  beneficial,  and  public  works  in  a  town,  ib. 
to  the  Chancellor  of  the  Exchequer  for  benefit  of  the  coun- 
try, ib. 
for  the  discharge  of  a  tax,  15. 
or  of  the  national  debt,  ib. 
source  of  fund  immaterial,  ib. 
except  when  not  derived  from  bounty  or  charity,  ib. 
Gifts  not  charitable. 

when  of  a  private  character,  ib. 
to  foimd  a  private  museum,  ib. 
to  distribute  profits  among  certain  famiUed^  16. 
to  increase  the  stock  of  a  chartered  company,  ib. 
of  a  general  and  indefinite  character,  ib. 
contrary  to  public  policy,  ib. 

to  purchase  discharge  of  poachers  committed  to  prison,  ik. 
towards  political  restoration  of  the  Jews,  ib, 
to  superstitious  uses.     See  Superstitiotu  Uses. 
Encouragement  given  to  Charities  by  43  Elis.  o.  4, 36. 
CHARITABLE  TRUSTS: 
peculiarity  of,  1. 

cause  of  peculiarity,  2.     See  Charify. 
CHARITABLE   USES: 
statute  of,  37. 
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CHABITABLE   VSl^S— continued. 
liberal  conBtruction  of,  37,  38,  39. 
similar  statutes  previous  to  9  Greo.  II.  c.  36,  89. 
gifts  to,  in  Ireland,  how  regulated,  44,  45. 
CHIEF   CLERK: 

acts  of  Board  to  be  authenticated  by,  in  the  absence  of  the  se- 

cretary,  424,  425,  463. 
entries  in  books  of  Board  to  be  certified  by  signature  of,  in  the 
absence  of  the  secretary,  ib. 
CHURCH   OF  ENGLAND: 

rights  and  privileges  of,  with  respect  to  charities,  reserved,  447. 
CHURCHES  : 

repair  of,  within  Statute  of  Charitable  Uses,  5. 
land  may  be  given  for,  how,  98,  99. 
CHURCHWARDENS : 

accounts  of  parochial  charities,  delivery  to,  475. 
time  allowed  to,  when  trustees  of  parochial  charitieB,  for  making 
up  accounts,  475  n.     See  Accounts. 
CHUCHYARDS : 

lands  may  be  given  for  providing,  how,  98. 
CLERGYMEN,  POOR : 

and  their  widows,  scheme  of  a  charity  for  relief  of,  584. 
CITY   OP  LONDON: 

lands  in,  may  be  devised  in  Mortmain,  when,  97.  See  Chancery 
(CouH  of). 
CLERKS  AND   MESSENGERS: 

to  be  appointed  by  Commissioners,  423. 
and  to  hold  office  during  their  pleasure,  t6. 
salaries  of,  ih. 

travelling  and  other  expenses  of,  tb. 
COLLEGES : 

of  the  Universities  of  Oxford  and  Cambridge,  excepted  from  the 

Mortmain  Act,  43,  95,  96.     See  Mortmain. 
are  eleemosynary  corporations,  115. 
who  visitable  by,  ih, 

question  as  to  the  election  or  amotion  of  members  of,  deter- 
mined by  visitors,  350. 
minority  not  to  have  a  negative  Toioe  in,  by  85  Hen.  YIII. 

c-  27,  ih, 
not  applicable  when  by  private  statutes  the  consent  of  a  parti- 
cular number  of  the  corporation  is  required,  351. 
statute  against  abuses  in  the  election  of  fellows,  scholars,  and 

other  officers,  ib, 
where  the  concurrence  of  head  of  college  with  majority  is  re- 
quisite in  the  election  of  fellows,  352. 
declaration  of  conformity  by  president  of  college  on  his  election, 

353. 
office  becomes   void  on  his  neglecting  to  subscribe  declara- 
tion, ib, 
where  possession  of  property  is  a  disqualification,  real  property 
only  considered,  to. 
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COTAjI^G^Q— continued. 

when  poMcflsion  of  real  property  is  a  qualification,  854. 

in  such  cases  equitable  doctrine  of  conyersion  not  applicable,  ih. 

what  a  sufficient  resignation  of  a  living,  before  accepting  a  living 
belonging  to,  ib. 

consequence  of  resigning  a  fellowship  after  receiving  salaiy,  but 
without  fulfilling  conditions,  ib. 

legislative  power  to  alter  eligibility  to  heaflships,  fellowsliiiis, 
etc.,  at  Oxford  and  Cambridge,  355.     See  Schools. 
COLLEGIATE  CHURCH : 

exempted  from  the  operation  of  the  principal  Act,  456. 
COLONIES : 

Mortmain  Act  does  not  apply  to,  94. 

but  bequest  of  money  to  arise  from  land  in  England,  to  be  laid 
out  in  land  in,  bad,  97. 
COMMISSIONERS : 

how  appointed,  423. 

salaries  of,  423,  462. 

qualifications  of,  423. 

appointment  of  officers  of  Board  by,  ih. 

paid,  not  to  sit  in  the  House  of  Conmions,  424. 

style  of,  t^. 

may  have  a  seal,  ib. 

may  sit  as  a  Board,  ib. 

two  may  form  a  Board,  ib. 

exempted  charities  may  petition  to  have  benefit  of  Act,  45S. 

disputes  among  members  of  exempted  charities  to  be  referred  to 
arbitration  of,  ib. 

iuqiuries  by,  under  authority  of  Board,  468. 

acting  for  Board  may  require  attendance  of  trustees  and  others 
for  examination,  464. 
and  production  of  documents,  ib, 

one  of,  must  countersign  orders  of  Official  Trustees  of  Charitable 
Funds,  468. 

copies  of  documents  enrolled  by  Board,  certified  by  the  secre- 
tary, or  one  of  the  Commissioners,  to  be  evidence,  473. 

exempt  from  serving  on  juries,  487. 

of  charitable  donations  and  bequests  in  Ireland,  44.  See  Bishopy 
Board,  Ireland. 
COMMISSIONERS  OF  GREENWICH  HOSPITAL : 

excepted  from  operation  of  the  Mortmain  Act,  97. 
COMPROMISE : 

reference  to  the  Attorney-General  for,  846. 

Board  may  authorize  a  compromise  of  claims  on  behalf  of  a 
charity,  347,  434. 

or  against  a  charity,  347,  434,  471. 
CONDITIONS  OP  FORFEITURE : 

construction  of,  in  cases  of  charities,  254. 
CONSIDERATION  : 

to  be  paid  to  bring  a  case  within  second  section  of  the  Mort- 
main Act,  58.    See  Mortmain^  Purchater, 
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CONSTRUCTION : 

favourable,  put  upon  bequests  to  charities,  209. 

intention  carried  out,  though  expressed  in  general  terms,  210. 

where  gift  made  to  a  class,  the  court  will  select  the  objects,  ib, 

gift  sustained  though  no  objects  named,  212. 

general  intention  effectuated,  notwithstanding  failure  of  mode 
of  gift,  ib. 

legacy  to  such  charitable  purposes  as  testator  shall  direct,  and 
he  dies  without  making  any  direction,  212,  213,  214,  215. 

or  as  another  person  may  direct,  who  makes  no  direction,  216. 

gift  to  cliarity  good,'  though  trustees  refuse  co  accept  it,  ib, 

though  institution  answering  description  cannot  be  found, 
charitable  bequest  to  it  valid,  217. 

where  particular  object  lias  ceased  to  exist,  218. 

or  has  not  yet  come  into  existence,  218,  219. 

where  it  is  uncertain  for  which  of  two  charitable  institutions  a 
legacy  was  intended,  220. 

where  blanks  are  left  in  will  for  the  names  of  the  charities,  be- 
quest good,  ib. 

secus,  where  the  amount  to  be  distributed  is  left  in  blank,  ib. 

bequests  to  definite  objects  and  charitable  piu^ses  good,  thougli 
trustees  fail  to  make  required  apportionment  amongst  them,  221 . 

seetUj  when  the  purposes  not  charitable,  are  also  indefinite,  223. 

legacy  where  charity  is  intended,  though  given  for  illegal  pur- 
poses, effectuated  cypres^  ib. 

or  where  accumulation  is  directed  beyond  the  legal  period,  22  i. 

doctrine  of  cyprea  not  appUcable,  when  intention  in  favour 
merely  of  a  particular  institution  fails,  225,  226,  227. 

gifts  to  charity  void,  where  the  amount  intended  to  be  given  is 
uncertain,  227,  228. 

9ecu9  where  it  can  be  rendered  certain  by  a  reference,  229. 

Where  bequests  being  uncertain  and  indefinite,  might  compre- 
hend objects  not  within  the  statute  of  Elizabeth,  229,  230, 
231,  232,  233. 

where  the  Crown  and  where  the  Court  of  Clianceiy  direct  the 
administration  of  a  charity,  233, 

where  charitable  intention  is  connected  with  a  superstitious  U8e,t5. 

Crown  and  Court  adhere  to  the  intention  of  the  donor,  234. 

whether  charity  is  entitled  to  the  whole  income  of  property,  or 
to  fixed  pavments  only,  234. 

rules  where  there  is  a  general  intention  in  fevour  of  charity,  but 
no  particular  objects  exhausting  the  whole  income,  234,  235, 
236,237. 

rule  where  the  whole  income  is  given  to  charitable  purposes, 
and  afterwards  increases,  237. 

difficulty  sometimes  in  ascertaining  objects  of  charity,  240. 

when  the  devisees  in  trust,  or  donor  or  his  representatives,  will 
take  surplus  income,  239. 

inference  that  beneficial  enjovment  was  intended  when  clauses 
of  forfeiture  are  introduced  by  founder  of  charity,  239. 

expressed  intention  of  founder,  as  fiu*  as  legal,  must  be  followed,  »5. 
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opinions  of  founder  must  be  oonBidered  where  the  object  of 
the  charity  is  religious,  ib, 

and  to  some  extent,  when  the  purpose  is  to  promote  sccukr 
education,  241. 

.but  not  where  the  charitable  object  is  purely  eleemosynary,  242. 

construction  of  will  made  before  the  Reformation  containuig 
directions  since  become  illegal,  243. 

how  far  usage  is  admissible  in  the  construction  of  gills  to  cha* 
rities,  243. 

presumption  from  usage  where  origin  of  cliarity  is  not  dis- 
covered, 224. 

where  there  are  only  copies  of  charters  which  differ,  ib. 

parol  evidence  admissible  to  show  in  what  sense  words  are  used 
in  instrument  creating  a  charitable  use,  245. 

not  admissible  to  contradict  express  provisions  of  an  instru- 
ment, ib. !, 

express  trusts  as  to  particular  doctrines  to  be  taught  at  Dissent- 
ing institutions  enforced,  246. 

species  of  reUgious  worship  ascertained  by  usage,  where  it  does 
not  appear  by  deed,  247. 

usage  of  Dissenters  for  twenty-five  years,  binding  by  7  &  8  Vict. 
c.  45,  2i8. 

not  where  trusts  appear  on  &ce  of  deed,  though  void  under 
9  Geo.  IT.  c.  36,  219. 

trusts  for  Dissenting  chapels  enforced,  though  not  in  writing,  249. 

trusts  of  Koman  Catholic  charities  not  ascertained  by  written 
document,  ascertained  from  usage  of  twenty  years,  250. 

preference  given  to  established  religion,  where  there  is  an  in- 
definite gift  to  reUgious  purposes,  i^. 

numerous  contributors,  251. 

rule  against  perpetuities,  ib. 

gifts  to  charities  do  not  fall  within,  ih. 

charitable  corporations  cannot  infringe  rule  against  perpetuities 
for  objects  not  charitable,  252. 

charities  readily  construed  as  perpetual,  253. 

gift  to  a  charitable  corporation  impressed  at  once  with  trusts  for 
the  charity,  ib. 

person  founding  a  charity  by  voluntary  conveyance,  cannot 
avoid  it  by  a  conveyance  for  value,  ib. 

of  conditions  of  forfeiture  in  coses  of  charities,  254. 

defective  execution  of  power  in  &,vour  of  charity,  aided,  255. 
See  Cypres,  Usage, 
CONTENTIOUS  CASKS. 

Board  not  to  exercise  jurisdiction  over,  479.     See  Board. 
COPYHOLDS : 

within  the  Mortmain  Act,  47. 

not  to  be  vested  in  Ofiicial  Trustee  of  Cliarity  Lands  without 
the  consent  of  the  lord  of  the  manor,  449. 

periodical  payment  to  lord  of  manor  may  be  directed  in  com- 
pensation for  fines  and  profits,  ib.    See  Trustees. 
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CORPORATIONS : 

power  t<F  Crown  to  grant  license  to  holdkuds  in  Mortmain,  86. 

charities  managed  by,  111. 

ecclesiafltical,  tl. 

lay,  ib. 

eleemosynary,  tft. 

civil,  ib.  * 

jurisdiction  of  Court  of  Chancery  oyer,  when  trustees  of  a  cha- 
rity, 112,  113. 

modem,  charitable,  116. 

Gtovemors  of  Queen  Anne's  Bounty,  ib. 

Society  for  the  Propagation  of  the  Gospel,  ib. 

Church  Building  Society,  ib. 

semble,  cannot  sell  charity  lands  without  statutory  authority,  801. 

accounts  against,  344. 

distinction  between,  and  individuals,  ib. 

property  ofi  how  attached,  345. 

charities  may  be  vested  in,  887. 

as  bare  trustees  or  as  participants  in  the  charity,  ib. 

Roman  CathoHc  bishops  and  their  successors  not  a  corpora- 
tion, ib, 

removed  from  being  trustees,  when,  395. 

secretary  of  Board  as  official  trustee  of  charity  lands  to  be  a  cor- 
poration, 447. 

lands  vested  in,  not  to  be  vested  in  official  trustees  of  charity 
lands  without  consent  o£^449.  SeeUleemosynary  CorporeUiong, 
Municipal  Corporations,  Official  Trustees  of  Charity  lands. 
COSTS: 

Attorney-General  not  allowed,  of  appearing  separately  from  re- 
lator, when,  170. 

of  brief  of  attorney-general  on  hearing  of  information,  though  he 
does  not  personally  appear,  tb, 

of  relators  when  allowed,  171. 

relators  when  ordered  to  pay,  172. 

of  trustees  of  charities  upon  informations,  %b, 

of  heir-at-law  of  founder,  174. 

of  next  of  kin,  ib, 

to  establish  charity,  paid  out  of  testator's  general  assets,  when, 
176. 

of  proceedings  under  Sir  Samuel  Romilly's  Act,   184.     See 
Taxation  of  Costs, 

under  particular  Acts,  188. 
COUNTY  COURT: 

interpretation  of  term,  460.   See  District  Courts  of  Bankruptcy 
and  County  Courts, 
CROPS :  • 

growing  on  lands  cannot  be  bequeathed  to  charity,  66.    See 
Mortmain, 
CROWN : 

applies  superstitious  bequest  to  valid  charity,  29. 

2   E 
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CROWS —coiUinued. 

power  of,  to  grant  lioenses  to  hold  lands  in  Mortnfain,  36. 
when  entitled  to  money  to  arise  from  leaseholds  given  to  a  cha- 
rity, 91. 
by  sign  manual  directs  the  administration  of  a  choritj,  when, 

233.     See  Sian  Manual, 
CYPRES  : 

gifb  effectuated  where  charity  is  intended,  though  purposes 

illegal,  223. 
or  accumulation  is  directed  beyond  the  legal  period,  224. 
doctrine  ot^  not  appKcable  when  intention  in  fiivour  merely  of 

particular  institution  fails,  225,  226,  227. 
doctrine  of,  259. 
where  it  is  applicable,  260. 
when  one  of  several  classes  of  objects  fails  the  others  may  take, 

when,  261. 
semble  not,  when  other  objects  can  be  found  ejfpre$.  to  that 

which  has  failed,  261,  262,  263. 
examples  of  the  application  of  the  doctrine  of,  263, 364, 265, 266, 
increased  income  allotted  to  objects,  when,  266. 
must  be  applied  for  the  benefit  of  aU  cotemporaneously,  267. 
increased  income  more  than  sufficient  for  otgects  applied  eyprei^ 

when,  267. 
increase  in  and  alteration  of  objects  of  charity,  268,  26i>,  270. 
surplus  income  applied  to  other  purposes  in  favour  of  the  same 

objects,  270,  271,  272. 
increase  of  income  of  charity  estate  given  for  performance  of 

duties,  applied  cypres^  272. 
doctrine  of,  arising  on  surplus  of  income  not  applicable  when 

expenditure  of  charity  is  fluctuating,  ih. 
as  in  the  case  of  charities  for  repairs,  ih, 

doctrine  of,  not  appUcable  to  cases  within  9  G^.  II.  c.  86,  273. 
held  not  applicable  to   extend  the  course  of  instruction  at 

grammar  schools,  273,  274. 
relaxation  of  rule  where  income  of  grammar  school  had  greatly 

increased,  274. 
where  free  school  not  a  free  g^mmar  school,  couAe  of  educa- 
tion not  confined  to  Latin  and  Greek,  ib. 
where  the  words  "free  school'*  are  to  be  construed  as  "free 

grammar  school,"  278.     See  Ch-ammar  Schools, 
DEEDS   AND   DOCUMENTS: 

trustees,  etc.,  may  be  required  to  produce  before  Board  and 

Commissioner  or  Inspector,  426,  463,  461. 
persons  not  complying,  guilty  of  a  contempt  of  the  Court  of 

Chancery,  427,  464. 
production  not  to  be  enforced  against  persons  claiming  adversdiy 

to  charity,  427,  463,  464. 
relating  to  charity  may  be  enrolled  by  Board,  473. 
Board  may  require  transmission  of,  485. 
and  may  retain  or  return  the  same,  485, 486.    See  Enrolmenly 

Mortmain  Ad, 
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DECAYED   PERSONS: 

supportation,  aid,  aud  help   of^  within  Statute  of  Charitable 
Uses,  5. 
DEMURREE : 

for  multifarioiumess,  when  allowed,  167. 
DEVISEE : 

of  property  on  condition  to  transfer  part  to  charity  trustees  dis- 
charged of  condition,  91. 
DISPENSARY : 

scheme  for,  578. 
DISSENTERS  : 

may  proceed  by  information,  155. 

trusts  of  chapeb  of,  sometimes  enforced  by  bill,  156. 

express  trusts  as  to  doctrines  to  be  taught  at  dissenting  institu* 

tution  enforced,  246,  249. 
species  of  religious  worship  ascertained  by  usage  when  it  does 

not  appear  by  deed,  247.     See  Usage. 
admission  of^  to  Church  of  England  schools  279. 
whether  they  are  exempted  from  religious  teaching,  280. 
power  of  Lord  Chancellor  as  Visitor  to  exempt  children  of,  from 

religious  teaching,  281. 
restrictions  upon  the  goTemment  and  teaching  of  certain  en- 
dowed schools  remoTcd  or  modified  by  23  Vict.  c.  11,  ib. 
majority  of  congregation  of^  cannot  alter  fundamental  principles 

of  association,  366. 
though  they  have  power  to  make  new  or  alter  old  laws,  i6. 
DISSENTING-  MINISTERS :  See  Election, 
DIRECTION  :  See  Opinion, 

DISTRICT    COURTS   OF   BANKRUPTCY  AND    COUNTY 
COURTS : 
interpretation  of  terms,  460. 
to  have  jurisdiction  oyer  charities  the  income  whereof  does  not 

exceed  £50,  439,  481. 
to  hear  matters  in  open  court,  440. 

to  giye  relief  and  make  orders  as  the  Court  of  Chancery,  ih, 
olerk  to  transmit  copy  of  order  to  London  Registrar  of  County 

Court^Judgments,  ih,       * 
no  judge  of,  to  yary  decree,  etc.,  of  Court  of  Chancery,  i6. 
or  to  make  any  order,  etc.,  inconsistent  therewith,  ib, 
where  two  courts  haye  concurrent  jurisdiction,  one  only  is  to 

entertain  an  appUcation,  ib, 
Soard  to  determine  to  which  application  shall  be  made,  441. 
deputy  sitting  for  County  Court  judge  not  to  exercise  jurisdic- 
tion, 440. 
Board  may  direct  cases  within  the  jurisdiction  of,  to  be  taken 
before  a  judge  of  the  Court  of  Chancery  in  the  first  in- 
stance, 441. 
order  of,  for  the  appointment  or  remoyal  of  trustees  or  approy- 

ing  schemes  to  be  transmitted  to  Board,  ib, 
order  not  to  be  yalid  until  approyed  of  by  Board,  ib, 

2  £  2 
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DISTBICT  COURTS  OF  BANKRTTPTCY.  etc-^cofOimuMU 

approTfiJ  not  to  issue  until  one  month  after  receipt  of  copy  by 
Board,  ib. 

orders  of,  may  be  remitted  by  Board,  if  not  approved  of,  fcr  re- 
consideration, 442. 

or  may  be  referred  t-o  a  judge  of  the  Court  of  Chancery,  ib. 

or  of  the  County  Falatme  of  Lancaster,  if  within  its  jurisdic- 
tion, ib. 

orders  of,  how  to  be  enforced,  ib. 

orders  of,  may  be  rescinded  or  varied  by,  443. 

appeals  from  orders  of,  ib. 

notice  of  appeal  (except  by  the  Attorney-General  acting  ex 
qffleio)  must  be  given  to  Court  and  Board,  ib. 

proceedings  on  order  to  be  suspended  if  Board  think  it  reason- 
able, ib. 

Board  may  require  bond  from  appellant  (except  the  Attorney- 
Oeneral)  to  pay  costs,  etc.,  443,  444. 

proceedings  on  appeal,  444. 

if  petition  of  app^  not  presented  within  three  months,  orders 
of,  to  be  final,  ib. 

bond  to  prosecute  appeal  may  be  put  in  suit,  ib. 

no  judge  of,  to  try  adverse  titles  in  proceedings  under  the 
Act,  446. 

notice  of  application  to,  for  schemes,  or  appointment  or  removal 
of  trustees,  to  be  given  as  Board  shall  direct,  ib. 

by  whom  applications  to  may  be  made,  ib. 

certificate  of  Board  as  to  amount  of  income  of  charity  to  deter- 
mine jurisdiction  of,  446. 

Lord  Chancellor  to  make  orders  regulating  proceedings  before, 
447. 

may  vest  lands  ia  Official  Trustee  of  Charity  Lands,  448.    See 
Ojfficial  Trustee  of  Ckaritif  Land*, 

Tosiv  order  transfer  of  stock,  etc.,  to  Official  Trustee  of  Charitable 
Funds,  450.     See  Official  Trustees  of  Charitable  Funds. 
DIYIDENDS  :  See  Official  Trustees  of  CharHabU  Funds, 
DOCUMENTS : 

under  seal  of  Board  to  be  deemed  originals,  463. 

copies  to  be  entered  in  books  of  Board,  ib. 

how  certified,  ib. 

purporting  to  be  sealed  with  seal  of  Board  to  be  received  in 
evidence,  ib.    See  Deeds  and  Documents. 
DRAINS  : 

making  of,  Board  may  autliorise,  483. 

EJECTMENT : 

may  be  maintained  against  visitor,  when,  145. 
ELECTION : 

of  members  of  colleges,  850.    See  Colleges. 

of  incumbent  of  living  vested  in  trustees,  856. 

injunction  in  the  case  of  a  chaplain  or  vicar  improperly  ap- 
pointed, ib. 
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ELECTION-  continued. 

Lord  Eldon*8  order  in  Edenhorongh  r.  Archbishop  of  Canter- 
bury questioned,  lb. 

presentation  by  heir  of  surviving  trustee  valid,  when,  357. 

informality  in  appointment  by  trustees  to  an  advowson  will  not 
invalidate,  ib, 

of  dissenting  mimster  according  to  deed  of  trust,  361. 

for  what  period  he  may  be  elected,  ib, 

minority  of  congregation  to  elect,  when,  ib, 

not  mere  occupiers  of  pews,  ib. 

surviving  trustee  or  his  heir  not  entitled  to  elect  minister, 
362. 

inquiries  directed  when  deed  of  endowment  does  not  provide  for, 
of  minister,  ib. 

mandamus  to  admit  minister  after,  363. 
to  restore  him,  ih. 

Court  of  Equity  may  entertain  question  whether  minister  rightly 
elected,  when,  364. 

injimction   to   restrain    governing   body   hindering   minister, 
when  granted,  ib 

pending  suit,  minister  retained  and  paid  by  the  Courts  365. 

mjunction  to  restrain  minister  irregularly  elected  from  officia- 
ting, ib. 

or  where  he  holds  tenets  differing  from  the  founders,  366. 

Stat.  7  &  8  Yict.  c.  45,  does  not  apply  to  question  whether 
minister  has  been  duly  ordained,  367. 
ELEEMOSYNARY   CORPORATIONS  : 

are  hospitals  and  colleges,  113. 

grammar  and  free  schools,  116. 

neht  of  visitation  is  incident  to,  ib. 

who  considered  the  founder  of,  117. 

king  alone  founder  when  he  joins  with  a  subject  in  the  endow- 
ment, ib. 

tecue  if  he  merely  adds  to  it,  ib, 

by  hoense  from  the  Crown  cannot  be  altered  by  founder, 
ib. 

but  lay  corporation  may  incorporate  new  members,  when,  118. 
ENDOWED  SCHOOLS  ACT,  IHE: 

not  to  apply  to  certain  institutions,  495. 

or  to  Scotland  or  to  Ireland,  ib, 

short  title,  ib.    See  Schools. 
ENDOWMENT: 

interpretation  of  term,  461. 

decisions  as  to  meaning  of  term,  461,  n. 

accounts  of,  to  be  furnished.    See  Accounts, 
ENROLMENT : 

of  deed  under  Mortmain  Act,  48.     See  Mortmain, 

under  the  Roman  Cathohc  Charities  Act,  52. 

of  documents  relating  to  charities  by  Board,  473. 

certified  copies  of  documents  to  be  evidence,  ib. 
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EQUITABLE  MOETQAQE : 

money  due  upon,  canxiot  be  bequeathed  to  charity,  65.    See 

Moritnain, 
ETON   COLLEGE: 

excepted  fix>m  Mortmain  Act,  43,  95.     See  Mortmain, 
exempted    from  the  operation  of  the  Charitable  Trusts  Act, 

466  »,  477.' 
EVASION : 

of  Mortmain  Act  not  allowed,  89.    See  Secret  TnuU, 
EVIDENCE : 

certified  copiee  of  minutes,  orders,  certificates  or  schemes  ex- 
tracted rrom  books  to  be  received  as,  425. 
persons  giving  fiedse,  guilty  of  a  miBdemeanour,  427. 
persons  refusmg  to  give,  guilty  of  a  contempt  of  the  Court  of 

Chancery,  i6.     See  Board, 
EXCHANGE  : 

of  charity  lands  formerly  required  private  Act,  318. 

disabling  statutes  with  some  exceptions  applied  to  exchanges  by 

eleemosynary  corporations,  ib. 

of  charity  lands  in  common  fields,  319. 
under  1  &  2  Geo.  IV.  c.  92,  ib. 
authorized  by  Board,  when,  320, 435. 
Board  may  authorize  payments  for  equality  of  to  be  invested. 

822,  471. 
and  payment  of  expenses  of,  ib, 
money  received  for  equality  of^  may  with  consent  of  Board  be 

re-invested  in  land,  471,  472. 
such  land,  and  land  acquii^sd  by,  may  be  held  without  license  in 

Mortmain,  472. 
orders  of  Board  for  investment  to  be  carried  into  eflfoct,  tb, 
payment  of  costs  to  be  provided,  ib, 
authorized  by  Board  to  be  valid  notwithstanding  the  disabling 

acts,  ib, 
power  of  majority  of  two-thirds  of  trustees  to  determine  upon, 

484. 
and  to  execute  deeds  on  behalf  of  themselves  and  the  Official 

Trustees,  ib, 
EXEMPTIONS : 

of  certain  charities  from  the  operation  of  the  Charitable  Trusts 

Act,  456,  476,  477. 
such  charities  may  petition  Commissioners  to  have  the  benefit  of 

the  Act,  458. 
disputes  amongst  members  of,  may  be  referred  to  arbitration  of 

Commissioners,  ib, 
from  the  Grammar  Schools  Act,  607. 
and    the  Endowed  Schools  Act,  495. 

FEES: 

officers  of  the  Board  may  examine  records  and  taJte  copies  with- 
out, 426. 
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YEE9—eoniimted, 

Lord  Chanoellor,  etc.,  to  make  general  orders  respecting,  439, 
447. 
FINE: 

on  admission  of  a  single  trustee  of  copyholds,  407. 

mode  of  calculating  on  admission  of  several  charity  trustees  to 
copyholds,  408.     See  Copyholds^  Trustee^ 
FIXTURES : 

tenant's,  not  within  Mortmain  Act,  68. 
FORMS  : 

schedules  of,  500,  514,  542. 
FOUNDER : 

who  considered  the  founder  of  an  eleemosynary  corporation,  117. 

the  king  alone,  when  he  joins  with  a  subject  in  the  endow- 
ment, ih, 

9eeu8  if  he  merely  adds  to  it,  ib, 

appointment  of  general  or  special  Tisitors  by,  119.  See  VitUon, 

when  entitled  to  appoint  scnoolmaster,  369. 
FOUNDLING  HOSPITAL: 

excepted  from  operation  of  Mortmfun  Act,  97. 
FRAUD: 

time  begins  to  run  against  persons  fraudulently  obtaining  cha- 
rity lands,  when,  339.  See  Limitatiom  ^Statute  qfjy  Opimons, 
Soman  Catholic  Charities. 
FRIENDLY   OR  BENEFIT  SOCIETY : 

exempted  from  the  operation  of  the  Charitable  Trusts  Act,  457. 
FREE  SCHOOLS: 

maintenance  of,  within  statute  of  Charitable  Uses,  5. 

are  sometimes  eleemosynary  corporations,  116. 

GRAMMAR  SCHOOLS: 

are  sometimes  eleemosynary  corporations,  116. 

power  of  Court  of  Cnancery  to  make  bishop  visitor  of,  121, 

604. 
or  to  substitute  a  person  to  act  as  visitor  of,  pro  hdo  vice,  ib. 
visitatorial  powers  with  regard  to,  may  be  increased,  126, 604. 

Srocedure  of  Sir  J.  Romilly's  Act  extended  to,  186,  606. 
octrine  of  cypres  held  not  applicable  to  extend  course  of  in- 
struction at,  273. 

relaxation  of  rule  where  income  of  grammar  school  had  greatly 
increased,  274. 

where  free  school  not  a  free  grammar  school,  course  of  education 
not  confined  to  Latin  and  Greek,  275. 

where  the  words  **  free  school "  are  to  be  construed  as  a  "  free 
grammar  school,"  ib, 

powers  of  Court  of  Cliancery  to  extend  system  of  education  in, 
under  3  &  4  Vict.  o.  77,  275,  276,  277. 
GIFTS: 

to  charity  by  deed,  how  they  must  be  made.     See  Mortmain. 

to  Roman  Catholic  charities.    See  Soman  Catholic  Charities, 
Superstitious  Uses, 
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GLEBES : 

lands  may  be  giyen  for  proTiding,  how,  98. 

HANDICRAFTSMEN : 

Buppoitation,  aid,  and  help  o^  within  Statute  of  Charitable 
usee,  5. 
HAVENS: 

repair  of,  within  Statute  of  Charitable  Uses,  6. 
HEIR-AT-LAW  : 

when  he  takes  property  illegally,  given  to  charity,  90. 

exception  of  sum  from  devise,  results  to,  91. 

charge  sinks  for  benefit  of  devisee,  ib. 

of  founder  of  charity,  costs  of  in  charity  cases,  174^ 
HERIOT: 

due  on  the  death  of  a  single  trustee  of  copyholds,  407. 

not  on  death  of  one  of  several  trustees,  408.    See  Trusieeg, 
HIGHWAYS : 

repair  of,  within  Statute  of  Charitable  Uses,  5. 
HOSPITAL : 

spiritual,  who  visitor  of,  112,  114. 

what  constitutes,  114. 

lay,  who  master  of,  ib, 

legislation  as  to  visitation  of,  ib. 

lay  foundation,  through  master  in  holy  orders,  115. 

no  visitor  of,  when  vested  in  trustees,  if  poor  are  not  incor- 
porated, ib. 

scheme  for,  569. 
HOUSES : 

land  for,  of  Church  of  England  ministers  may  be  given,  how,  98. 
HOUSES  OP  CORRECTION : 

relief  stock  or  maintenance  o^  within  Statute  of  Charitable 
Uses,  5. 
HOUSES  OF  LEARNING: 

in  the  Universities  excepted  from  the  Mortmain  Act^  43. 

IMPOTENT  PEOPLE : 

relief  of,  within  Statute  of  Charitable  Uses,  6. 
IMPROVEMENTS  : 

Board  may  authorize,  816,  438, 484. 

and  the  application  of  cliarity  funds  for,  ib, 

or  the  raising  of  money  on  mortgage  for,  ib.    See  Mortgctge. 
INCOME  TAX : 

dividends  on  stock  to  be  paid  without  deduction  on  certificate 
by  Board  of  exemption  from,  470. 
INCUMBRANCE  : 

bequest  to  pay  off  on  charity  lands  invalid,  76. 

9€CU9  where  the  debt  is  merely  personal,  ih.    See  Charffe^  Mori- 
gage, 
INDIA : 

Mortmain  Act  does  not  apply  to,  94. 

legacy  to  charity  in  paid  without  scheme,  259. 
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INFORMATION : 

by  the  Attorney-General,  148. 

not  often  now  resorted  to,  ib, 

sanction  of  the  Board  when  required  to,  ib, 

like  bUls  in  Chancery,  149. 

relator  generally  named  to,  ih. 

when  suit  is  by  bUl  and  information,  ib, 

Attomey-Oeneral  should  not  proceed  without  relator  sare  in 
plain  cases,  ib. 

objects  of,  150. 

fiat  of  Attomey-G^eral  must  be  obtained  to,  ib, 

how  obtained,  ib, 

right  of  AttomeyOeneral  to  appear  on,  151. 

control  of  Attorney -General  over  proceedings,  ib. 

his  sanction  required  to  amendment  of,  ib. 

to  compromise,  ib. 

to  dismissal,  ib. 

and  he  may  stay  proceedings,  ib,   ' 

notice  of  motion  must  be  on  his  behalf,  ib. 

special  petition  must  be  presented  with  his  authority,  ib. 

relator  not  allowed  to  take  opposite  yiews  to  Attorney-General, 
152. 

person  being  plaintiiF  and  relator  cannot  himself  be  heard,  ib. 

matters  arising  out  of^  referred  to  consideration  of  Attorney- 
General,  ib, 

arrangement  by  him  to  avoid  taking  complicated  accounts 
allowed,  ib. 

corporation  charged  one-half  found  due  from  them,  ib. 

exceptions  to  answer  referred  to  Attomey-G«neral,  ib. 

his  consent  required  to  compromise,  ib. 

if  obtained  it  will  be  sanctioned  by  the  Court,  163. 

reference  in  the  case  of  a  charity,  when  allowed,  ib. 

jurisdiction  to  give  effect  to  an  award,  ib. 

Attorney-General  will  protect  defendants  from  oppression  on 
part  of  relators,  ib. 

for  priTate  charity,  bad,  154. 

bill  and  information  may  be  severed,  156. 

Dissenters  may  proceed  by,  ib, 

and  Roman  Catholics,  ib. 

and  Jews,  ib. 

trusts  of  Dissenting  Chapels  enforced  by  bill  when,  156. 

parties  to,  157. 

Solicitor-General  must  be  made  a  party,  when,  158. 

trustees  and  executors,  ib. 

the  cettuia  que  trusty  or  some  of  them,  ib, 

terre-tenants  dispensed  with,  when,  159. 

heir-at-law  of  founder,  party  to,  ib. 
to  set  aside  lease,  parties  to,  160. 

master  of  a  school,  ib. 

persons  having  contingent  interests,  ib. 
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bill  instead  of,  may  be  filed  against  Attorney-General,  when,  161. 
when   Attorney-General  must  be  a  party  to  bills  relating  to 

charities,  161, 162. 
relief  given,  notwithstanding  impropriety  of  prayer  in,  163. 
wronff  relief  asked,  ib. 

no  reuef  with  regard  to  particular  objects,  ib. 
or  a  particular  person,  it. 
or  there  is  a  prayer  only  for  general  relief,  ib 
bill  and  information  conyerted  into  information,  ib. 
bill  into  a  bill  and  information,  164. 
or  an  information  only,  ib. 

relief  giyen  on,  though  title  not  properly  alleged,  ib. 
or  complaint  made,  ^. 

seats  where  claim  is  made  for  parties  haying  no  title,  166. 
or  when  no  question  as  to  a  charitable  use  is  raised,  ib. 
defendant  not  injured  by  Court  overlooking  defects  of  fonn,  166. 
defences  to  information  by  answer,  ib. 
by  plea,  ib. 
by  demurrer,  ib. 

demurrer  to,  for  multifariousness,  when  allowed,  167. 
answer  to,  ib. 
exceptions  for  insufficiency  referred  to  Attorney-General,  when, 

ib. 
answer  of  corporation  to,  168. 
bookkeeper  or  other  officers  of  corporation  when  parties  to,  for 

discovery,  ib. 
individual  corporators  required  to  put  in  a  distinct  answer  to, 

when,  ib. 
answer  of  the  Attorney-General,  ib. 
general  nature  of  relief  upon,  169. 

fees  of  Attorney-General  on  hearing  of,  though  he  does  not  per- 
sonally appear,  170.     See  Costs. 
judge  at  chambers  may  direct  to  be  filed,  488. 
INJUNCTION: 

in  the  case  of  a  chaplain  or  vicar  improperly  appointed,  356. 
to  restrain  governing  body  fi^m  hindering  dissenting  minister 

improperly  dismissed,  364. 
to  restrain  minister  from  officiating  when  irregularly  elected, 

365. 
or  when  holding  tenets  differing  from  the  founders,  366. 
to  restrain  appointment  of  schoolmaster  except  subject  to  new 

scheme,  376. 
to  restrain  improper  removal  of  schoolmaster,  381. 
INQUIRIES: 

discretion  exercised  by  the  Court  in  granting,  in  charity  cases, 

345. 
when  the  deed  of  foundation  does  not  provide  for  the  election 

of  dissenting  minister,  362. 
power  of  Board  or  inspectors  under  their  direction  to  make. 

See  Boards  Inspectors. 
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INSPECTOKS: 

how  appointed,  423. 

not  to  Bit  in  the  House  of  Commons,  424. 

Board  to  frame  minutes  for  regulating  proceedings  of^  t^. 

Board  m^y  cause  inquiries  to  be  made  hj,  425. 

are  to  report  proceedings,  ib. 

may,  under  authority  of  Board,  examine  records  and  take  copies, 

426. 
and  may,  by  precept,  require  trustees  to  attend  for  the  purpose 

of  being  examined,  ib. 
and  to  produce  documents,  eto.,  ib, 
persons  disobeying  precept  guilty  of  a  contempt  of  the  Court  of 

Chancery,  427. 
power  of,  not  to  extend  over  persons  claiming  adversely  to 

charities,  ib. 
Board  before  givinff  opinion,  eto.,  or  making  order  or  certificate 

may  cause  local  mquiry  to  be  made  by,  431,  432. 
and  may  cause  report  of  to  be  deposited  for  local  iuquiiy  before 

acting  thereon,  ib. 
schemes  requiring  the  authority  of  Parliament  may  be  referred 

to,  for  local  inquiry,  452.    See  Schemes  {requiring  authority  of 

Parliament), 
pcfwer  to  appoint  additionid,  not  exceeding  three,  462. 
their  powers,  privileges,  and  emoluments,  ib. 
power  of  making  inquiries,  under  authority  of  Board  extended, 

463. 
not  as  against  persons  claiming  adversely  to  charity,  463,  464. 
acting  for  Board  may  require  attendance  of  trustees  and  others 

for  examination,  464. 
and  production  of  documents,  ib. 
precepts  or  orders  for  preceding  purposes,  how  made,  ib, 
exempt  firom  serving  on  juries,  487. 
INVESTMENTS: 

of  accumulations  of  charity  funds,  326. 

in  savings  banks,  ib. 

of  charity  fimds  when  made  in  lands,  827. 

Board  may  direct,  of  monies  arising  firom  sales  or  equality  of 

exchange,  435,  472. 
or  from  sale  of  renteharge,  t^. 
of  monies  paid  to  officiid  trustees,  468. 
in  land,  with  consent  of  Board,  of  money  arising  from  sale, 

exchange,  or  partition,  471,  472. 
trustees  to  carry  into  effect  orders  of  Board  for  such  re-invest- 
ment, 472. 
IBELAND : 

Mortmain  Act  does  not  apply  to,  44,  94. 

but  bequest  of  money  to  arise  from  land  in  England  to  be  laid 

out  in  land  in  Ireland,  bad,  97. 
gifts  of  property  in,  for  pious  and  religious  purposes,  how 

regulated,  44. 
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gifts  in,  for  Roman  Catholic  chapels  or  places  of  worship,  t^. 
gifts  of  realty  in,  to  pious  or  charitable  uses  bj  deed  or  will, 

what  essential  to  validity  of,  45.    See  Mortmain. 
lease  of  charity  land  in,  with  covenant  for  perpetual  renewal 

held  good,  308. 
Charitable  Trusts  Act  does  not  extend  to,  461. 
IRVINaiTES : 

bequests  in  fietTOur  of  schools,  chapels,  and  preachers  of,  valid,  23. 

JEWS: 

gifts  to  the  religious  and  educational  purposes  of,  fonnerly  in- 
valid, 22. 
now  valid,  27. 

Act  in  favour  of,  retrospective,  ib.     See  SuperHUiou*  JJtet, 
JUDGMENT  DEBT: 

affecting  land,  cannot  be  bequeathed  to  a  charity,  65.     See 
Morimawn. 
JURIES: 

commissioners,  secretary,  and  inspectors,  exempt  from  serving 
on,  487. 
JURISDICTION: 

general,  over  charities  of  Courte  limited  in  the  case  of  corpora- 
tions liable  to  visitation,  111.     See  ChesrUies. 
of  Chancery,  over  charities  where  there  are  visitors,  137. 
of  Courts  of  Common  Law  by  mandamus  and  prohibition  over 
visitors,  141,  143.    See  ChariUea  (Jurisdiction  over).  Board, 
Mandamus^  Prohibition,  Visitation,  Visitor^ 
JUSTICES  OF  THE  PEACE : 

two  or  more,  may  give  possession  of  charity  property  held  over 
by  schoolmasters  or  recipients  of  charity,  etc.,  482,  605. 

LANCASTER   (CHANCERY   COURT   OP   COUNTY  PALA- 
TINE OF): 
to  have  jurisdiction  at  chambers  over  charities  with  revenues 

above  dS30  within  its  jurisdiction,  438. 
and  may  make  rules  for  regulating  modes  of  proceeding,  439. 
Board  may  direct  case  to  be  taken  to  Chancery  Court  if  of 

instead  of  the  District  or  County  Court,  441. 
orders  of  District  or  County  Court  judges  may  be  referred  by 

Board  to  Chancery  Judges  of,  442.     See  District  and  County 

Courts. 
LAND: 

how  far  Court  of  Chancery  will  allow  funds  of  charity  ,to  be 

laid  out  in,  100. 
authority  of  Board  to  authorize  in  certain  cases,  101,  471,  472. 
incorporated  trustees  may  purchase,  and  hold  certain  lands, 

101,  473. 
interpretation  of  term,  461.   See  Alienaiion^  Exchange,  Improve- 

ments.  Lease,  Officiat  Trustee  of  Charity  Lands,  Mortgage, 

Mortmain,  Fartition,  Sale, 
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LAND  TAX: 

money  may  be  bequeathed  for  redemption  o^  charged  on  lands 

settled  to  charitable  uses,  99. 
LANDS  CLAUSES  CONSOLIDATION  ACT : 

power  of  trustees  of  chanty  estates  to  alien  under,  801,  802. 
certain  provisions  of,  incorporated  with  the  principal  Act,  436. 
LEARNING: 

gifts  for  the  advancement  of,  within  Statute  of  Charitable  Uses,  9. 

See  Chariiv, 
LEASES: 

of  charity  property,  297. 

for  long  terms  of  years,  299. 

onus  thrown  on  lessee  to  show  lease  for  long  term  was  for 

benefit  of  charity,  ib. 
by  trustees  in  pursuance  of  trust  or  scheme  valid,  804. 
set  aside  on  the  ground  of  inadequate  consideration,  ib, 
direction  by  founder  that  rent  is  not  to  be  raised  not  binding, 

305. 
his  direction  as  to  duration  of  lease  binding,  806. 
covenant  in,  for  renewal  beyond  prescribed  term  invalid,  307. 
for  long  terms  of  charity  lands  set  aside,  when,  307,  308. 
power  to  grant,  will  not  absolve  parties  from  exercising  dis- 
cretion, 308. 
with  covenants  for  perpetual  renewal,  ib, 
of  a  reversionaiy  terms,  310. 

husbandry  and  building,  beyond  what  terms  objectionable,  ib. 
for  hves  or  determii:able  on  lives,  ib, 
trustees  having  power  to  make,  may  take  fines  or  reserve  rents, 

ib, 
long,  authorized  by  the  Court  of  Chancery  when  beneficial,  311. 
trustees  cannot  grant,  for  their  own  benefit,  ib. 
void  by  the  disabling  Acts  when,  811,  312,  813. 
may  be  authorized  by  Board  notw^ithstanding  the  disabling  Acts, 

313,472. 
accounts  directed  on  setting  aside,  ib. 

allowance  for  permanent  improvements  on,  setting  aside,  ib. 
set  aside  tf>  toto  without  leaving  covenants  in  force  against 

lessors,  314. 
at  an  undervalue,  compensation  by  trustees  for,  ib, 
outlay  of  old  tenant  regarded  by  the  Court,  ib. 
but  higher  rent  from  another  not  refused,  316. 
compensation  to  old  tenant,  ib. 

by  trustees,  may  be  sanctioned  by  Board,  315,  482,  433. 
although  not  authorized  or  permitted  by  the  trust,  438.     See 

Board, 
acting  trustees  may  grant,  of  lands  vested  in  official  trustees 

charity  landp,  317,  318,  467. 
sanction  of  the  Board  now  required  to,  when,  470. 
restriction  upon  making,  in  reversion,  ib. 
or  for  any  term  of  life,  ib. 
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or  in  consideration  wholly  or  in  part  of  a  fine,  470. 

or  for  any  term  exceeding  twenty-one  years,  16. 

authorized  by  Board  to  be  Tiuid  notwithstanding  disabling 

Acto,  472. 
Board  may  approve  of  schemes  for  granting,  ib. 
LICEKCE  IN  MOBTMAIN.    See  MoHmain, 
LEASEHOLDS : 

bequest  of,  to  charity  invalid,  65. 
LEGACIES  : 

to  charities,  only  payable  pari  panu  with  other  legacies,  39.  See 

diarthallinff. 
firom  a  fund  to  be  produced  by  the  sale  of  land  within  the  Mort- 
main Act,  68.    See  Mortmain, 
when  paid  without  scheme,  257.    See  Scheme. 
LEGACY  DUTY: 

bequest  of  a  sum  to  charitable  uses  liable  to,  though  each  object 

would  receive  less  than  £20,  414. 
contrary  result  in  In  re  Wilkinson,  415. 
eemble  In  re  Wilkinson  over-ruled  by  subsequent  authorities, 

416. 
exemption  of  specific  bequests  to  bodies  corporate,  418. 
Serjeants'  Inn,  ib, 
any  of  the  Inns  of  Court,  ib, 
or  any  endowed  school,  ib. 
exemptions  in  favour  of  particular  charitable  institutions,  ih. 
exemption  in  Irish  Acts  from  duty  in  Ireland  on  legacy  given 

to  Irish  charities,  ib. 
does  not  apply  where  testator  is  domiciled  in  England,  ib.    See 
Succession  Duty, 
LEGAL  ESTATE: 

devise  of,  made  void  by  charitable  trusty  90. 
unless  there  are  other  trusts  not  liable  to  objection,  ib. 
LICENCE  TO  HOLD  IN  MORTMAIN: 

power  of  Crown  to  grant  to  corporations  does  not  dispense  with 

compliance  with  9  Geo.  II.  c.  36,  99. 
incorporated  trustees  of  charities  may  purchase  land  without, 
when,  101,  473. 
LIEN: 

of  vendor  for  unpaid  purchase-money  within  Mortmain  Act^  65. 
LIMITATION   OVEE: 

on  failure  of  a  devise,  in  consequence  of  the  Mortmain  Act, 

valid,  92. 
even  though  it  was  to  take  efibct  in  a  difibrent  event,  ib. 
LIMITATIONS   (STATUTE   OF): 

applies  to  purchasers  from  charities,  333,  334. 

except  where  there  is  no  person  to  represent  charity,  336. 

poor  of  a  parish  considered  a  class  of  persons  within  the,  335, 

336. 
applies  to  case  where  an  improvident  lease  has  been  granted  by 
trustees,  837. 
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when  time  beginB  to  run  in  the  case  of  a  conyeyanoe  for  value, 
338. 
in  the  case  of  fraud,  339. 
distinction  hetween  express  trusts  and  oonstructlye  trusts,  i&. 
mere  charge,  ib. 

charge  coupled  with  a  duty  an  express  trust,  ib, 
presumption  of  concurrence  of  cestui  que  trusts,  341. 
no  bar  to  account  against  express  trustees  of  a  charity,  t&.    See 
TruiUea. 
LOAN: 

of  charity  money  on  mortgage,  325.    See  Mortgage, 
LOAN  FUND: 

scheme  for,  593. 
LONDON  :     See  C%  0/  London, 
LOKD  CHANCELLOR: 

exercises  the  yisitatorial  power  of  the  Crown,  130.     See  Visitor. 
interpretation  of  term,  460. 

may  make  general  orders  for  regulating  proceedings  at  cham- 
bers, 439. 
for  regulating  proceedings  before  District  and  County  Courts, 

447. 
to  appoint  public  officers,  jointly  with  Secretary  of  Board,  to  be 

"  Official  Trustees  of  Charitable  FundB,"  449,  467. 
and  may  remove  such  trustees,  ^7. 
may  direct  mode  of  their  drawing  on  their  banking  account,  468. 

MAGNA   CHARTA: 

enables  citizens  of  London  to  devise  land  in  mortmain,  when,  97. 
See  Mortmain. 
MANDAMUS : 

may  direct  amotion  of  fellows  guilty  of  a  breach  of  law,  although 

there  is  a  visitor,  127,  128. 
when  granted  to  compel  visitor  to  act,  142. 
to  remove  a  schoolmaster,  382. 
to  hear  appeals,  143. 
not  granted  unless  visitatorial  power  is  clear,  t6. 
nor  to  compel  an  officer  to  execute  the  sentence  of  a  visitor,  144. 
object  of,  ih. 

to  admit  dissenting  minister  after  election,  when,  363. 
to  restore  him,  ib, 
MARINERS: 

sick  and  maimed,  maintenance  of,  within  Statute  of  Charitable 
Uses,  6. 
MARRIAGES : 

of  poor  maids,  within  Statute  of  Charitable  Uses,  6. 
MARSHALLING:    See  Assets. 
MASSES : 

or  prayers  for  soid  of  deceased  person  superstitious,  25,  26,  27. 
except  in  Ireland,  27.    See  Superstitious  Uses. 
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MASTEB  OF  THE  BOLLS :    See  Cowrl  of  Chattceiy. 
MEMBERS   OF  COLLEaES  :     Bee  Colleges, 
MINERALS : 

Board  may  authorize  leases  of,  816,  433. 
or  the  raising  of,  ib. 
MINES: 

shares  in,  whether  they  can  be  bequeathed  to  a  charity,  67.  See 
Mortmain, 
MINISTER: 

must  give  up  meeting-house  to  trustees,  when,  363.     See  Dis^ 
seiUerSf  Diss&Uing  Minitters,  Injunction. 
MINISTERS  OF  CHURCH  OF  ENGLAND: 

endowment  or  augmentation  of  income  of^  how  effected,  98. 
MINUTES: 

Board  to  frame,  for  regulation  of  their  proceedings,  424. 

of  the  inspectors,  ib. 
and  concerning  forms  of  application  to  Board,  ib. 
to  be  signed  by  three  of  the  Commissioners  at  least,  ib. 
copies  of,  to  be  laid  before  both  Houses  of  Parliament,  ib, 
of  proceedings  of  Board  to  be  entered  in  books,  ib. 
and  signed  by  the  secretary,  or,  in  his  absence,  by  the  chief 

clerk,  425. 
certified  copies  to  be  received  as  cTidence,  ib. 
Board  to  make,  relative  to  proceedings  under  the  Charitable 
Truste  Act,  1860,  486. 
MISSIONARY  SOCIETIES: 

fundB  or  property  of,  not  within  England  or  Wales,  exempted 
from  operation  of  Charitable  Trusts  Acts,  457. 
MONEY : 

to  arise  from  sale  of  land  within  Mortmain  Act,  68. 

qtuBre  when  eonversion  is  directed  by  a  former  instrument,  69, 

70,  71,  72,  73,  74. 
to  be  laid  out  in  realty  within  the  Act,  78.     See  Mortmain. 
MORTaAGE : 

money  secured  by  cannot  be  bequeathed  to  a  charity,  66. 

to  trustees  of  charity,  whether  it  requires  enrolment,  53.     See 

Mortmain. 
when  authorized  by  the  trust,  323. 
authorized  by  the  Court  of  Chancery,  ib. 
when  authorized  by  the  Board,  323,  433. 
to  be  paid  off  by  a  sinking  fund,  433  n.,  470. 
sanction  of  the  Board  now  required  to,  when,  324^  470. 
loan  of  charity  money  on,  325. 
whether  trustee  of  charity  property  can  become  mortgagee,  325, 

326. 
restriction  upon,  by  trustees  or  persons  acting  in  the  adminis- 
tration of  charities,  470. 
may  be  authorized  by  Board  to  raise  money  for  equality  of  ex- 
change or  partition,  and  expenses  incident  thereto,  471. 
for  the  improvement  of  charity  properties,  4^. 
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deed  may  be  executed  bj  two-thirds  of  trustees  on  behalf  of 
themselyes,  co-trustees,  and  official  trustees,  484. 
MORTMAIN : 
old  law  of,  36. 

power  of  Grown  to  grant  licences  to  corporations  to  hold  lands 
in,  ib. 
MORTMAIN  ACT  (9  Geo.  II.  c.  36)  : 
reason  for  passing,  39. 
object  of  Act,  ib, 

observations  of  Lord  Hardwicke  upon  it,  40. 
provisions  o^  41,  42, 43, 44 
copyholds  within,  47. 
CHfi*  hy  deed  under : 

deed,  how  required  to  be  executed  bj,  48. 

sufficient,  if  grantor  alone  executes  before  enrolment,  ib. 

death  of  donor  within  twelve  months  after  execution  makes 

deed  void,  ib, 
except  in  cases  of  grants  of  sites  of  certain  schools  and  col- 
leges, 49. 
or  sites  of  schools  for  instruction  of  masters  and  mistresses 

of  elementary  schools,  ib. 
necessity  for  enrolment  under  Act,  t5. 
grantor  may  take  advantage  of  want  of,  ib. 
as  to  enrolment  when  there  are  several  deeds,  ib. 
proof  of  enrolment,  50. 
enrolment  not  presumed,  51. 

Courts  not  bound  to  take  objection  from  want  of,  ib. 
time  allowed  for  enrolment  of  deeds  relating  to  Roman 

Catholic  charities,  52. 
.  what  deeds  do  not  require  enrolment,  53. 
abandonment  of  interest  by  grantor  imder  Mortmain  Act 

necessary,  54. 
resulting  trust  for  grantor  bad,  ib. 
and  secret  understanding  for  his  benefit,  ib. 
donor  may  reserve  power  of  regulating  the  charity,  55. 
grant  of  advowson  by  person  continuing  rector,  good,  ib. 
conveyance  to  a  charity  in  consideration  of  a  rent-charge, 

56. 
alteration  of  the  law  as  to  reservations  by  24  Yict.  o.  9, 

s.  1,  ib. 
sale  to  charity  not  invalidated  by  yendor^s  death  within 

twelve  months,  57. 
consideration  to  be  paid  to  bring  case  within  9  Geo.  II. 

c.  36,  s.  2,  58. 
meaning  of  the  second  section  of  the  Mortmain  Act,  ib. 
purchasers  not  having  complied  with  Mortmain  Act,  pro- 
tected by  9  Geo.  IV.  c.  85,  59. 
except  as  to  deeds  already  avoided  b^  suits,  60. 
operation  of  Act  only  retrospective,  tb. 
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further  interpoBition  in  favour  of  purcfaasen  by  24  Yict 

c.  9,  B.  3,  61. 
except  as  to  deeds  already  ayoided  or  pending  suits,  62. 
when  acknowledgment  not  necessary,  w. 
to  what  places  Act  does  not  extend,  63. 
conreyances  for  valuable  consideration  for  schools  of  the 
poor  may  be  enrolled  under  4  &  6  Vict.  o.  88,  tHien,  «6. 
OifU  iy  trill  vfAen  valid  or  invalid  muter : 

devises  of  land  to  charity  by  will  executed  before  Act 

valid,  65. 
unless  republished  after  Act,  ib. 
devises  after  act  to  charities  invalid,  ih. 
of  freeholds,  ib, 
copyholds,  ib. 
or  leaseholds,  ib, 
rents  and  profits  of  land,  ib. 
crops  growing  on  lands,  ib. 
personalty  savouring  of  realty,  ib, 
secured  by  a  mortgage  in  fee,  ib. 
for  a  term,  ib. 
by  deposit  of  deed,  ib, 
due  on  a  vendor's  Uen,  ib, 
or  a  judgment  debt  affecting  real  estate,  ib, 
secured  on  turnpike  tolls,  ib. 
tolls  of  a  harboiu*,  66. 
poor  and  county  rates,  ib, 

rates  levied  on  occupiers  by  Act  of  Parliament.,  ib. 
of  right  to  lay  chains  under  grant  of  Crown  in  river 
Thames,  ib. 
bequest  of  shares  in  companies  not  void  under,  ib. 
as  gaslight  and  coke  companies,  ib. 
dock  companies,  ib, 
shares  in  a  canal,  ib. 
in  a  railway,  ib. 
though  railway  is  leased,  67. 
bequest  of  policies  of  assurance,  not  within,  ib, 
though  assets  of  assurance  company  consist  partly  of  land, 

ib. 
and  although  the  assured  is  a  member  of  the  company,  ib. 
nor  shares  in  a  joint-stock  bank,  ib. 

nor  shares  of  mines,  unless  object  of  partnersliip  is  a  deal- 
ing with  the  land,  68. 
railway  scrip  not  within  Act,  ib. 
nor  railway  debentures,  ib, 
tenant's  fixtures,  ib. 

secw  as  to  money  to  arise  from  sale  of  land,  ib. 
query  where  conversion  has  been  directed  by  a  former  in- 
strument, 69, 70, 71, 72, 73, 74. 
arrears  of  rent  not  within  Act,  74. 
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teeus  arrears  of  internet  on  mortgage,  74 

bequest  of  money  to  be  laid  out  in  land  within  the  Act,  ibs 

recommendation  to  purchase  land  imperatiye,  76. 

bequest  to  be  laid  out  on  lands,  etc.,  already  in  mortmain, 
yalid,  ib. 

a^ems  for  paying  off  an  incumbranoe,  ib. 

though  merely  equitable,  ib. 

secus  where  debts  do  not  constitute  charge  on  charity  pro- 
perty, ib. 

bequest  to  build  or  erect  charitable  institution,  bad,  ib. 

unless  testator  distinctly  points  to  land  already  in  mort- 
main, ib. 

although  institution  may  possess  lands  in  mortmain,  ib, 

direction  to  ask  for  grant  of  lands  not  sufficient,  76. 

bequest  for  buildii^  if  land  shall  in  future  be  given 
yalid,  ib. 

bequest  to  charity  on  condition  of  furnishing  land,  invalid, 
77. 

good  where  trust  can  be  carried  out  without  purchase 
of  land,  78. 

as  where  dividends  are  directed  to  be  applied  towards  es- 
tablishing a  school,  ib. 

or  an  annual  sum  is  bequeathed  for  perpetual  endowment 
of  schools,  ib. 

for  the  endowment  of  existing  charities  and  chapels, 
ib. 

for  providing  a  schoolhouse,  ib. 

teoua  where  purchase  of  land  was  intended,  ib. 

bequest  good  when  option  is  given  to  lay  it  out  in  a  legal 
or  illegal  way,  79. 

as  to  lav  out  money  in  land  or  stock,  ib. 

or  for  the  benefit  and  ornament  of  town,  ib. 

or  in  land  in  England  or  Ireland,  ib. 

qiuBre^  whether  Court  will  by  decree  interfere  with  option 
of  trustees,  79  n. 

direction  to  invest  on  mortgage  does  not  give  option  to  in- 
vest on  mortgage  of  chattels  or  abroad,  80. 

bequest  to  charitable  society  having  option  to  invest  in  an 
unobjectionable  manner,  valid,  iZ. 

sectu  if  they  have  no  option,  ih. 

or  testator  directs  legacy  to  be  laid  out  in  an  objectionable^ 
manner,  81. 

bequest  bad  where  ultimate  object  is  to  purchase  land,  82. 
or  where  connected  with,  or  dependent  upon  an  illegal 
devise  to  a  charity,  83,  84. 

not  allowed  to  be  evadea  by  secret  trusts,  88. 

or  by  covenant  in  imenrolled  deed  intended  to  be  enforced 
against  realty,  89. 

fiulure  of  bequest  under  revoking  former  legacy  does  not 
set  it  up,  90. 
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Consequences  of  devise  void  under : 

derifle  of  legal  estate  made  void  by  charitable  trust,  90. 
unless  there  are  also  unobjectionable  trusts,  ib, 
heir-at-law  and  next  of  kin  take  property  given  to  a  chsiity, 

when,  ib, 
distinction  between  the  exception  of  a  sum  from  a  deyise, 

and  a  devise  subject  to  a  sum  given  to  a  charity,  91. 
devisee  of  property  upon  condition  to  transfer  part  to  cha^ 

rity  entitled  to  the  whole,  ib. 
resulting  trust  for  heir  where  part  of  proceeds  of  land  ia 

given  to  charity,  ib. 
and  for  next  of  km  where  money  is  directed  to  be  laid  out 

in  land,  ib. 
when  Crown  entitled,  ib, 

when  devises  and  bequests  void  under,  &11  into  residue,  92. 
gift  over  on  failure  of  a  devise  in  consequence  of,  valid,  ib. 
even  although  it  was  to  take  effect  in  a  different  event,  ib. 
presumption  upon  trust^ees  after  great  lapse  of  time  setting 
up  invalidity  of  devise,  under,  93. 
Dispositions  to  charities  not  coming  wilhin,  and  exceptions  firom 
Mortmain  Act  : 

disposition  to  charitable  uses  of  pure  personalty  by  will  or 
otherwise,  valid,  94. 

not  applicable  to  Ireland,  ib. 
India,  ib. 

or  our  colonies,  ib. 
JSxcepUons  in : 

in  favour  of  Oxford  and  Cambridge,  95. 
their  colleges,  ib. 

the  colleges  and  scholars  on  the  foimdation  of  Eton,  ib. 
Winchester,  ib. 
Westminster,  ib. 
Scotland,  ih. 
devises  in  favour  of  coU^es  only,  good,  ib. 
not  wliere  colleges  take  legal  interest  in  trust  for  other 

charities,  ib. 
devise  for  particular  members  of  a  college,  good,  tb. 
but  it  must  be  for  some  academical  or  ooUegiate  purpose,  ib. 
whether  devise  to  a  college  carries  legal  fee,  96. 
Court  may  carry  out  cypres  devise  made  to  a  college  bene- 
ficially or  in  trust,  iJb. 
college  may  decline  one  and  accept  another  bequest,  ift. 
whether  exception  extends  only  to  colleges  established  at 

the  passing  of,  ih. 
money  to  be  laid  out  in  heritable  securities  on  lands  in 

Scotland  within  exception,  ib. 
or  in  land  in  Ireland,  ih. 

bequest  of  money  arising  from,  or  connected  with  land  in 
England  to  be  laid  in  land  abroad,  void,  97. 
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citizens  and  freemen  of  London  may  devise  lands  in  mort- 
main, 97. 
but  lands  must  be  within  the  City,  ib, 
JBxeepUons  from  Mortmain  Act  by  subsequent  Statutes: 
Foundhng  Hospital,  97. 
Bath  Infirmaiy,  ib. 
Queen  Anne's  Bounty,  ib. 
The  Broyal  Naval  Asylum,  ib. 
The  Ck>mmis8ioncrs  of  Greenwich  Hospital,  ib, 
St.  G-eorge's  Hospital,  ib. 
The  Seaman's  Hospital  Society,  98. 
Museums  of  Art  and  Science  in  lai^  towns,  ib, 
devises  for  churches,  chapels,  houses  of  ministers,  church- 
yards, and  glebes,  ib, 
gift  by  deed  enrolled  to  Ecclesiastical  Commissioners,  ib. 
by  will  or  otherwise  of  money  for  redemption  of  land- 
tax  on  charity  lands,  99.  •> 
Charitable  Corporation  merely  licensed   to  hold  land  in 

mortmain  must  comply  with  9  Geo.  II.  c.  36,  ib, 
how  far  Court  of  Chancery  will  allow  funds  of  charity  to 

be  invested  in  land,  100,  472. 
authority  of  Board  to  authorize  in  certain  cases,  ib. 
incorporated  trustees  may  purchase  and  hold  lands  under 
18  &  19  Vict.  c.  124,  s.  41, 101, 473. 
MULTIFARIOUSNESS : 

demurrer  for,  when  allowed,  167. 
MUNICIPAL  CORPORATIONS : 

Act  relating  to  estates  held  in  trust  by,  for  charities,  899. 

legal  estate  to  remain  in  the  corporation,  401. 

administration  of  funds  to  be  vested  in  trustees  appointed  by 

the  Lord  Cliancellor,  ib. 
Act,  where  applicable,  ib, 

where  not  apphcable,  402. 
Court  will  not  fill  up  vacancies  under  the  Act,  when,  403. 
powers  of  trustees  under,  404. 
members  of  old  corporation  may  be  trustees,  ib, 
jurisdiction  may  be  exercised  by  Vice-Chancellor  under  Munici- 
pal Corporations  Act,  ib, 
and  under  1  WUl.  IV.  c.  70,  ib, 
costs  of  parties  appearing  under  the  Municipal  Corporations 

Act,  ib, 
legal  estate  now  vested  in  mimicipal  corporations  on  charitable 

trusts  may  be  vested  in  trustees,  405, 459. 
case  of  extinct  corporation,  ib. 

NEW  SOUTH  WALES  i 

Mortmain  Act  does  not  apply  to,  94. 
NEXT  OF  KIN  : 

when  they  take  property  illegally  given  to  charity,  90. 

costs  o^  in  charity  cases,  174.    See  Mortm(U», 
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NOMINATION : 

of  objects  of  charity,  410.     See  PtUronctge. 
NOTICE  : 

what  required  to  be  giyen  in  proceedings  under  the  Charitable 
Trusts  Act.  See  Appeal^  Appoinimenty  AUomey-Oeneral, 
Boardf  District  Court  of  BanhrupU^^  Inspector^  Purchaser, 
Scheme. 

OATH: 

witnessea  may  be  examined  by  inspector  on,  426. 

may  be  administered  by  Board  commissioner  or  inspector,  *ft. 

by  authority  of  Board,  Board  commissioner  or  inspector  may 
require  accounts,  etc.,  to  be  verified  by,  463. 

and  may  require  trustees  and  others  to  attend  and  be  examined 
on,  464. 
OBJECTIONS  AND  SUOGESTIONS :  See  Board. 
OFFICIAL  TRUSTEES  OF  CHARITABLE  FUNDS : 

Secretary  of  the  Board  and  other  public  officers  appointed  by 
the  Lord  Chancellor  to  be,  449. 

annuities,  stocks,  shares,  etc.,  belonging  to  a  charity  may  be 
transferred  to,  by  trustees,  etc.,  450. 

or  may  be  ordered  by  Court  of  Chanceiy  or  judge  having  juris- 
diction imder  Act,  ih. 

secretary  to  keep  separate  accounts  of  funds  held  by,  ib. 

Court  or  judge  empowered  to  authorize  them  to  call  for  trans- 
fer of  stock  or  shares,  when,  465. 

or  payment  of  principal  monies  of  charity,  ti. 

appointment  and  removal  of,  467. 

shall  have  perpetual  succession,  ib, 

stock,  shares,  securities,  and  monies  to  devolve  on  successors  of, 
without  transfer  or  assignment,  «&. 

funds  to  be  transferred  by  the  Bank  of  England  to  the  name  of, 
467,  468. 

to  keep  banking  account  with  Bank  of  England,  468. 

secretary  to  keep  separate  accounts  of  monies  belonging  to  each 
separate  charity,  ib, 

mode  of  drawing  on  banking  account,  ib, 

trustees  upon  order  of  Board  may  transfer  stock  or  pay  money 
to,t6. 

monies  directed  to  be  paid  to,  subject  to  order  of  Court,  judse, 
or  Board,  to  be  invested  in  public  fimds  in  the  names  of,  t5. 

dividends  of  stock  in  public  funds  to  be  carried  by  Bank  of 
England  to  the  credit  of^  ib, 

dividends  or  interest  from  other  stocks,  shares,  or  securities,  to 
be  paid  to  Bank  of  England  to  the  account  of,  ib, 

powers  to  be  executed  by  the  Bank  of  England  to  receive,  469. 

transfers  or  payments  to  or  by,  how  regulated,  ib. 

copies  of  orders  of  Court  or  judge  respecting,  to  be  sent  to 
Board,  ib. 

order  of  Court  under  Acta  respecting  transfer,  payment,  or  de- 
posit of  any  stock,  etc,  to  indenuufy  Bank  of  England^  ib. 
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dividenda  or  stock  in  public  funds  to  be  earned  to  account  of, 
free  from  Income-tax,  when,  469,  470. 

Board  may  make  order  entitling  them  to  call  for  a  transfer,  and 
to  transfer  stock,  479. 

may  be  empowered  by  Board  to  receive  arrears  of  dividends, 
interest,  and  income,  482. 

not  to  be  accountable  for  anv  loss,  485. 

unless  occasioned  by  his  wilful  neglect,  etc.,  ib, 

accounts  of,  to  be  annually  laid  before  ParUament.,  ib, 
OFFICIAL  TRUSTEE  OF  CHARITY  LANDS : 

secretary  of  board  to  be,  447, 448. 

to  be  a  corporation,  sole,  448, 466. 

land  holden  upon  trust  for  a  charity,  may  in  certain  cases  be 
vested,  t6. 

land  vested  in  a  corporation  not  to  be  vested  in,  without  consent 
of  corporation,  449. 

nor  copyhold  lands  without  the  consent  of  the  lord  of  the  ma- 
nor, tb. 

land  vested  in,  may  be  revested  in  acting  trustees  of  charity,  ib. 

subject  to  Che  orders  of  the  Court  of  Chancery  is  to  be  a  bare 
trustee,  ib. 

and  to  permit  persons  acting  in  the  administration  of  charity  to 
have  management,  etc.,  of  trust  estates,  and  the  application  of 
the  income,  ib. 

leases  may  be  granted  by  acting  trustees  of  lands  vested  in,  467. 
OPINION: 

advice  or  direction,  application  to  Board  for,  428. 

persons  acting  on,  to  be  indemnified,  ib. 

imless  guilty  of  fraud,  concealment,  or  misrepresentation,  ib. 

before  giving,  Board  may  cause  load  inquiry  to  be  made  by  in« 
spector,  4d2. 

and  mav  cause  report  of  inspector  to  be  deposited  for  local  in- 
spection before  acting  thereon,  ib, 
ORDERS : 

of  Board  to  be  entered  in  a  book,  424. 

entries  to  be  signed  by  secretary,  426. 

or  in  his  absence  by  the  chief  clerk,  ib. 

certified  copies  to  be  received  in  evidence,  tb, 

consolidated,  for  regulating  proceedings  in  chambers,  496. 

for  regulating  procee<Ungs  by  and  before  the  judges  of  the 
County  Courts,  497. 

imder  seal  of  Board,  to  be  deemed  originals,  463. 

copies  to  be  entered  in  books  of  Board,  ib. 

how  certified,  ib. 

purporting  to  be  sealed  with  seal  of  Board  to  be  received 
evidence,  ib. 

of  Board,  requisition  for  inquiries  to  be  made  by,  464. 

of  Board,  persons  not  complying  with,  guilty  of  contempt  of 
Court  of  Chanceiy,  t6.  See^oani,  Chancery  (Court  of),  Dis- 
triet  Courts  of  Bankniptey^  and  County  Courtt, 
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General,  of  Lord  Chancellor.    See  Lord  Chanedlor, 
ORPHANS. 

education  and  preferment  of^  within  Statute  of  Charitable  Uses, 
5,10. 

PARLIAMENT: 

no  paid  commissioner,  secretary,  or  inspector  to  sit  in,  424. 

general  minutes  of  Board  to  be  laid  before,  ib. 

annual  report  of  Board  to  be  laid  before,  453. 

official  trustees  of  charitable  funds  to  lay  annual  accounts 
before,  485. 

application  to  carry  out  new  scheme,  294^  451. 

when  requisite,  295. 

how  mode,  295,  451,  452,  458. 
PARISH : 

charities  of,  on  division  may  be  apportioned.     See  Apportion- 
ment. 
PARSONAGE  HOUSE : 

lands,  etc.,  may  be  given  for,  98. 

how  lands  given  for,  are  to  be  conveyed,  ib. 
PARTIES : 

to  informations,  157.     See  Information, 

when  Attomey-GJeneral  should   be  party  to  bill  relating  to 
charities,  161, 162. 

bookkee})ers,  secretaries,  clerks  of  corporation  when  made,  to  in- 
formation, 168. 
PARTITION  : 

Board  may  authorize  payments  for  equality  of,  322,  471. 

for  expenses  of,  ib, 

and  the  raising  of  money  for  such  purposes,  ib. 

Board  may  direct  payment  of  expenses  of,  ib, 

money  received  for  equality  of,  mav  be  re-invested  in  land,  ib, 

orders  of  Board  for  investment  of  money  arising  irom,  to  be 
carried  into  effect,  472. 

authorized  by  Board  to  be  valid  notwithstanding  the  disabling 
Acts,  ib, 

a  majority  of  two-thirds  of  trustees  may  execute  deeds  to  carry 
out,  on  behalf  of  the  trustees  and  official  trustees,  828,  484. 
PATRONAGE : 

alienation  of,  802,  303. 

when  incident  to  a  manor,  ib. 

effect  of  attainder  of  patron,  304. 

founder  and  his  heirs  nave  a  right  to  nominate  objects  of  charity, 
when,  410. 

grantor  of  rent-charge  out  of  land,  and  not  grantee  of  land,  en- 
titled to,  t^. 

may  be  forfeited  by  corrupt  or  improper  nomination,  411. 

or  neglect  to  nominate,  ib. 

alienation  o^  by  founder  and  his  heirs,  ib. 
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founder  may  confer  rights  of,  upon  others,  411. 

either  expressly  or  by  implication,  id. 

qualifications  of  persons  to  be  elected,  412. 

election  by  mistake  if  bo»d  fide^  not  disturbed  by  the  Court  of 

Chancery,  %b. 
payments  to  objects  of  charity  nominated  by  wrong  persons 

allowed,  ih. 
PENSION : 

retiring,  may  be  granted  to  schoolmaster,  schoolmistress,  when. 

See  Schoolmtuter. 
PERPETUAL  CURATES: 

endowment  or  augmentation  of  income  of,  how  effected,  98. 
PERPETUITIES : 

rule  against,  not  applicable  to  charities,  7,  251. 
charitable  corporation  cannot  infringe  rule  for  objects  not  chari- 
table, 252. 
charities  readily  considered  as  perpetual,  253. 
PERSONS: 

acting  in  the  administration  or  management  of  charities.    See 

TruHees, 
PETITION: 

under  Sir  Samuel  Romilly's  Act,  176. 

textofAct,  176, 177, 178. 

narrow  construction  put  upon  it,  178. 

cases  to  which  it  has  been  held  to  be  inapplicable,  179, 180. 

cases  to  which  it  has  been  held  appUcable,  180,  181. 

discretion  of  Court  to  make  orders  under,  181. 

persons  presenting  petition  under,  must  haye  interest,  t^. 

sanction  of  the  Attorney-General  necessary,  ib, 

when  that  of  the  Solicitor-General,  ib. 

petition  imder,  not  signed  by  the  Attorney-General,  a  nullity,  ib. 

except  on  petitions  growing  out  of  former  petitions  signed  by 

him,  ib, 
petition  how  signed,  attested,  etc.,  182. 
consequence  of  non-compliance  with  forms  of  Act,  ib, 
Aitomey-General  authorized  to  make  appUcation  under,  ib, 
who  ought  to  attend  proceedings  subsequent  to,  ib, 
service  of  petition,  183. 
for  what  purpose  parties  not  served  with  petition,  may  be  heard, 

184. 
applications  subsequent  to  order  on  petition  by  motion,  ib. 
course  adopted  when  petition  and  information  relate  to  the 

same  matter,  ib,  * 

costs  of  proceedings  under  Sir  S.  Romilly's  Act,  184,  185. 
appeals  under,  185. 

do  not  lie  from  Master  of  the  Rolls  to  the  Lord  Chancellor,  ih, 
scheme  on  petition  under  may  be  altered  on  information,  186. 
procedure  under,  extended,  tb, 
to  pn>0eedings  under  Grammar  Schools  Act,  ib, 

2  r 
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to  prooeedings  under  8  &  9  Yict.  c.  70,  for  the  apportiomnent 
of  charities,  186. 

petitions,  how  entitled,  187. 

sanction  of  Board  to  application  under,  when  necessary,  t5. 

petitions  under  priyate  Acts,  ib. 

persons  presenting,  mast  have  interest,  ib. 

Court  cannot  give  costs  unless  authorized  hf  particular  Act, 
187, 188. 

petitioners  must  elect  to  proceed  under  particular  or  geneXBl 
Act,  when,  188. 

judge  at  chambers  may  direct  to  be  filed,  438. 
PIOUS  AND  RELiaiOUS  USES: 

gifts  of  property  to  in  Ireland,  how  regulated,  4A,  45. 
PLEA: 

may  be  set  up  as  defence  to  an  information,  166. 

of  jurisdiction  of  visitor,  ib. 

or  former  decree,  167. 

of  statute  9  Oeo.  II.  c.  36,  ib. 
POOR: 

gifts  to  within  Statute  of  Charitable  Uses,  6.    See  Charity. 

scheme  for  relief  of^  not  needing  parochial  relief  590. 
POOR  PEOPLE : 

rehef  of,  within  Statute  of  Charitable  Uses,  5. 
POOR  RELATIONS : 

gift»  to,  within  Statute  of  ChariUble  Uses,  7.    See  Ckariiw. 
PORTS  : 

repair  of,  within  Statute  of  Charitable  Uses,  5. 
POWER: 

defective  execution  o^  aided  in  &vour  of  a  charity,  255. 
PRESUMPTION : 

upon  trustees  after  a  great  lapse  of  time  setting  up  invalidity  of 
devise  to  a  charity,  93. 

of  power  to  sell,  when  made,  301. 

from  early  usage  as  to  mode  of  appointing  trustees  when  trust 
deed  is  lost,  388. 

of  concurrence  of  oetttU  que  tmei,  341. 
PRINCIPAL  ACT :  See  Charitable  TrueU  Act,  1858. 
PRISONERS  (POOR)  : 

relief  or  redemption  within  Statute  of  Charitable  Uses,  6, 10. 

scheme  for  release  of,  591. 
PRIVATE  ACTS : 

summaiy  prooeedings  under,  187. 

Court  cannot  give  costs  unless  authorised  by,  ib. 

petitioner  must  elect  to  proceed  under  particular  or  general  Act, 
when,  188. 
PROFITS : 

of  lands  devised  to  charitable  puiposes  invalid,  65.    See  Mori- 
main. 
PROHIBITION : 

to  a  visitor  when  granted,  141. 
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not  on  motion  of  a  single  Fellow,  when,  142. 
if  visitor  interferes  with  schoolmaster  without  jurisdiction,  882. 
See  Vintor. 
PROTESTANT  DISSENTERS : 

gifts  in  favour  of  their  places  of  worship,  ministers,  and  schools 

formerly  invalid,  20. 
relieved  hy  the  Toleration  Act,  23.    See  Dwenters,  DistenUng 
Mimtters,  SupersUHotu  Uses. 
PURCHASES : 

bj  charities  valid,  though  grantor  dies  within  twelve  months,  58. 

See  Jkforimenn. 
by  trustees,  with  consent  of  Board,  of  rentoharg^  to  which  cha- 
rity estate  is  liable,  435. 
and  sites  for  buildings,  etc.,  from  owners  under  disability,  486. 
and  may  hold  the  same  without  license  in  mortmain,  473. 
may  with  consent  of  Board  purchase  land  with  monies  arising 
from  sale,  exchange,  or  petition,  471. 
PURCHASER: 

oi  charity  estate  for  valuable  consideration  with  notice  bound 

by  trusts,  829. 
cannot  protect  himself  by  getting  in  legal  estate  from  a  trustee 

of  charity,  ib, 
notice  after  agreement,  if  before  conveyance,  binding,  ib. 
for  valuable  consideration  without  notice  protected,  829,  330. 
when  consideration  not  valuable,  under  statute  of  Elizabeth,  881. 
whether  for  a  consideration  otherwise  than  for  land  or  money 

now  protected,  331,  332. 
defence  of  being  purchaser  for  value  available  against  legal  as 
well  as  equitable  estate,  832. 
without  notice  from  purchaser  with  notice,  ib, 
with  notice  fr^m  purchaser  without  notice,  ib. 
of  land  without  notice  of  a  rent-charge  in  favour  of  a  cha- 
rity, ib. 
of  land  or  rent,  how  fiur  liable,  833.    See  IdmHalions  fSia- 
UUeofJ. 

QUAKERS : 

bequests  in  &vour  of  schools,  chapels,  and  preachers  o^  vaHd,  23. 
QUEEN  ANNE'S  BOUNTY :  *         /^  >^ 

second  provision  in  theyMawtitwe  Act  suggested  by,  67,  68.  Crh^o^r**^<^ 

excepted  fr^m  Mortmain  Act,  97. 

Commissioners  of^  exempted  from  operation  of  Charitable  Trusts 
Acts,  467. 

RAILWAY  SCRIP: 

not  within  the  Mortmain  Act,  68. 

nor  debentures,  ib.    See  Mortm<»m, 
RATES : 

money  secured  on  poor  and  county  cannot  be  bequeathed  to 
charity,  66. 

2f2 
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or  when  authorized  to  be  levied  on  householders  by  Farlianient, 
66.    See  Mortmain, 

charity  property  liable  to  metropolitan,  421. 
REALTY  : 

deyise  of  to  charitable  purpoeee,  bad,  65. 

or  of  anything  savouring  of  realty,  ib.    See  Mortmain, 
RECEIVER : 

after  appointment  of  churchwarden  not  to  interfere  with  chap- 
lain of  hospital  the  subject  of  a  suit,  359. 
RECIPIENT  OF  CHARITY : 

possession  of  charity  property  held  by,  may  be  recovered  under 
warrant  of  justices  of  the  peace,  482. 
REGISTRAR  OF  COUNTY  COURT  JUDGMENTS : 

derk  of  County  Court  to  transmit  copy  of  orders  or  directioiM 
to,  440. 
RELATIONS  :     See  Poor  Belations. 
RELATORS  : 

who  may  be,  156. 

trustees  seeking  to  set  aside  lease  granted  by  themselves,  ib. 

must  sign  written  authority  to  solicitor,  157. 

new,  when  required,  ib. 

costs  of,  when  allowed,  171. 

when  ordered  to  tax  costs,  172. 
RELIGION : 

gifts  for  the  advancement  o^  within  Statute  of  Charitable  Uses, 
10,11.     BeeCharHy. 
RELIGIOUS  BELIEF : 

trustee  not  removable  by  Board  on  the  ground  only  o£^  479. 
RELIGIOUS  WORSHIP : 

buildings  registered  for,  exempted  from  operation  of  the  prin- 
cipal Act-,  456. 
REMOVAL  OF  SCHOOLMASTER  OR  MISTRESS  OR  OF- 
FICERS :     See  Schoolmaster. 
REMOVAL  OF  TRUSTEES :    See  Trwleu. 
RENTS : 

bequest  of  to  charitable  purposes  invalid,  65. 

except  in  the  case  of  arrears,  74.     See  Mortmain, 

direction  by  founder  of  charity  that  they  are  not  to  be  raised 

•  not  binding,  305. 
RENT-CHARGE : 

Board  may  authorize  sale  of,  821,  435. 

and  direct  investment  of  purchase  money,  tb. 

to  which  charity  estate  is  liable  may  be  purchased  with  consent 
of  Board,  ib. 

Board  may  determine  specific  part  of  land  charged  with,  when, 
471. 
REPAIRS :     See  Improvements, 
REPOSITORY : 

Board  to  provide  where  trustees  may  deposit  deeds,  etc.,  for  secu- 
rity, 450. 
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REPORT : 

to  be  made  by  Bocu^  annually  to  her  Majesty,  4i53. 

to  be  laid  before  Parliament,  ib. 

to  set  forth  all  schemes  approved  by  Board,  and  the  objections 
thereto  and  proceedings  thereon,  ib, 
RESERVATION : 

of  interest  by  donor  when  it  inralidates  a  gift  to  a  charity,  54. 
See  Mortmain, 
RESIDUE : 

devises  and  bequests  to  charities  when  they  fall  into,  92. 
RESULTING  TRUST  : 

where  land  is  directed  to  be  sold  or  money  to  be  laid  out  in 
land  for  a  charity,  91.    See  Heir-ai'Law, 
ROAD :  See  Street, 
ROMAN  CATHOLICS  : 

gifts  to  the  religious  and  educational  purposes  of,  formerly  in- 
valid. 21. 

now  valid,  23,  24,  25. 

Act  in  favour  of  retrospection,  27.    See  Superstitious  Uses. 

trusts  of  charities  of,  if  not  ascertained  by  written  document, 
ascertained  from  usage  of  twenty  years,  250. 
ROMAN  CATHOLIC  CHARITIES : 

exempted  from  operation  of  Principal  Act,  456,  476.  Bttt* 

now  ^snngli^  within  provisions  of;  48C  iii|  JBOt  x  7^   34. 

gift  to,  not  invalidated  by  addition  only  of  trust  deeAea  super- 
stitious, 488. 

but  may  be  apportioned  to  the  lawful  trusts  declared  by  the 
'donor  and  other  lawful  charitable  trusts  for  the  benefit  of 
Roman  Catholics,  ib. 

scheme  for  giving  effect  to  gift  to,  489. 

no  proceedings  to  be  instituted  as  to  dealings  with,  prior  to  2  &  3 
Will.  IV.  c.  115,  ih, 

except  in  cases  of  fraudulent  misapplication,  ib. 

deeds  relating  to,  made  after  9  G^.  II.  c.  36,  not  to  be  void  if 
enrolled  within  twelve  months  after  passing  of  Roman  Ca- 
tholic Charities  Act,  489. 

expense  of  enrolment,  how  defrayed,  ib. 

trusts  of,  in  the  absence  of  written  dociunent  to  be  ascertained 
from  usage,  490. 

Act  not  to  give  effect  to  any  use  already  avoided  in  any  proceed- 
ings, ib, 

nor  to  prejudice  any  proceedings  commenced  before  the  passing 
of  the  Act,  ib, 

nor  to  affect  property  held  adversely,  t6.  See  Superstitious  Uses, 
ROMAN  CATHOLIC  CHARITIES  ACT :  488. 

not  to  repeal  provisions  of  10  Geo.  IV.  c.  7,  490. 

short  title  of  Act,  ib. 

extent  of  operation  of,  ib. 
ROYAL  NAVAL  ASYLUM: 

excepted  from  the  operation  of  the  Mortmain  Act,  97. 
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RULES  OF  THE  CHAMTY  COMMISSIONERS : 

No.  1.  General  minutes  relating  to  proceedings  of  the  Commis- 
sioners and  Inspectors,  609. 
No.  2.  Regulations  and  instructions  ooncemiog  applications  to 

the  Board,  with  forms  of  application,  611. 
Minutes  relative  to  the  institution  and  conduct  of  proceedings  of 
the  Board  under  the  Act  of  1860,  640. 

ST.  GEORaE'S  HOSPITAL : 

excepted  from  the  operation  of  the  Mortmain  Act,  98. 
SALARIES  : 

of  Commissioners  and  officers  of  the  Board,  423,  424^  462,  463. 
SALE: 

to  a  charity,  how  it  must  be  made.    See  M&rimain. 

of  charity  lands  may  be  authorized  by  Board,  820,  436. 

money  arising  from  sale  to  be  invest^,  ib. 

of  rent-charges  may  be  authorized  by  Board,  321,  486. 

authorized  by  Board  to  be  valid  as  if  authorized  by  trust,  ib. 

restrictions  upon,  by  trustees  or  persons  acting  in  the  admini- 
stration of  charities,  324, 470. 

money  arising  from  sale  of  land  may  with  consult  of  Board  be 
re-invested  in  land,  471. 

to  be  held  without  license  in  mortmain,  471,  472. 

ojders  of  Board  for  investment  of  money  arising  from,  to  be  car- 
ried into  effect,  472, 

authorized  by  Board  to  be  valid,  notwithstanding  the  disabling 
Acts,  ib. 

majority  of  two-thirds  of  trustees  may  execute  deeds  on'  behalf 
of  trustees  and  official  trustee,  484    See  Alienation, 
SAVINGS-BANK : 

exempted  frt>m  operation  of  the  Charitable  Trusts  Act^  467. 

investment  of  charity  funds  in,  authorized,  326. 
SCHEME : 

on  petition  under  Sir  S.  Romilly's  Act,  may  be  altered  on  infor- 
mation, 186. 

when  the  Court  of  Chancery  directs  the  administration  of  a 
charity  by,  283. 

in  general  Court  of  Chanoezy  will  not  part  with  funds  without, 
257. 

legacy  given  to  a  charitable  corporation  paid  without,  *&. 

or  to  a  treasurer  or  officer  of  a  charitable  institution,  i6. 

unless  upon  trusts  differing  from  those  of  the  general  funds  of 
the  institution,  268. 

legacies  to  charities  out  of  the  jurisdiction  paid  to  tmstees  with- 
out, 259. 

funds  secured  where  there  are  no  trustees,  A. 

how  settled  before  judge  at  chambers,  282. 

informations  not  retained  to  execute  the  trust  fix>m  time  to  time. 
286. 

altered  if  improper,  ib, 

on  petition  in  cause,  when,  tb. 
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SCnVMES— continued. 

great  caution  exerciBed  in  altering,  284. 

by  District  Courts  of  Bankruptc^r  and  County  Courts,  286. 

Board  to  frame  for  approbation  of  Parliament,  285,  451. 

Board  mm  tk\  prove  of,  for  letting  charitable  property,  286. 

power  of  !Board  to  make  for  the  establishment  of,  286,  479. 

made  or  approved  of  by  the  Board  to  be  entered  in  books,  42i. 

entries  to  be  signed  by  secretary,  426. 

or  in  his  absence  by  the  chief  clerk,  ib. 

certified  copies  to  be  received  in  evidence,  ib. 

orders  of  District  or  County  Courts  establishing,  not  valid  until 

approved  of  bv  Board,  441. 
notice  to  be  published  of  application  for,  445. 
rights  and  privil^es  of  Church  of  England  to  be  reserved  in  set- 
tling, 447. 
under  seal  of  Board  to  be  deemed  as  originals,  463. 
copies  to  be  entered  in  books  of  Board,  ib. 
how  certified,  ib. 

purporting  to  be  sealed  with  seal  of  Board  to  be  received  in  evi- 
dence, ib. 
Board  may  approve  of  for  letting  charity  property,  472. 
for  Roman  Catholic  charities.     See  AppoHionmenif  Soman  Ca- 
tholic ChariHeB, 
Forms  of— ' 

No.  1.  Scheme  for  a  Ghrammar  School,  547. 

No.  2.  Scheme  for  Application  of  Part  of  the  Funds  of  a 

Charity  for  Scholarships  at  Oxford,  563. 
No.  3.  Scheme  for  Almshouses  and  Hospital,  569. 
No.  4.  Schemes  for  School  for  Children  of  the  Poor,  574. 
No.  5.  Scheme  for  a  Dispensary,  578. 
No.  6.  Scheme  for  a  Charity  for  the  Belief  of  Poor  Clergy- 
men and  Poor  Clergymen's  Widows,  584. 
No.  7.  Scheme  for  Apprenticing  Poor  Boys,  etc.,  587. 
No.  8.  Scheme  for  the  Belief  of  Poor  not  receiving  Paro- 
chial Belief,  590. 
No.  9.  Scheme  for  the  Release  of  Poor  Prisoners,  591. 
No.  10.  Scheme  for  Loan  Fund,  593. 
SCHEMES  REQUIRINO  AUTHORITY  OF  PARLIAMENT : 
Board  to  frame,  when,  285,  451. 

notice  containing  particulars  to  be  given  before  provisional  ap- 
proval of,  1 6. 
copy  of,  proposed  to  be  deposited  for  inspection,  when,  ib. 
objections  to,  to  be  transmitted  to  Board,  ib. 
Board  to  consider  objections  or  suggestions,  ib. 
may  be  altered  or  modified  by  Bofu^  according  to  objections  or 

suggestions,  452. 
may  be  approved  of  and  certified,  ib. 
or  referred  to  an  inspector  for  local  inquiry,  ib, 
local  inquiry,  how  to  be  held,  ib. 
what  notice  to  be  given  by  inspector  of  each  sitting,  ib. 
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result  of  inquiry  to  be  reported  by  inspector *to  Board,  452. 

Board  may  proceed  to  approTe  schemes  with  or  without  altera- 
tion, ib. 

to  be  embodied  in  a  certificate  sealed  with  the  seal  of  the  Board, 
463. 

copy  of  certificate  to  be  deposited  for  inspection  with,  ib. 

nodoe  to  be  given  of  copy  of  deposit  and  of  intention  of  Board 
to  proceed  with,  ib, 

.to  be  set  forth  in  annual  report  of  Board,  tb. 

with  the  grounds  of  approval,  ib. 

and  the  objections  thereto,  ib. 

and  the  grounds  on  which  they  have  been  overruled,  ib. 

Act  of  Parliament  empowering  to  be  deemed  a  general  public 
Act,i6. 
SCHOLARS : 

in  Universities,  maintenance  o£^  within  Statute  of  Charitable 
"Uses,  5. 
SCHOLARSHIPS : 

scheme  for,  at  Oxford,  563. 
SCHOOLMASTER,   MISTRESS,  OR  OTHER  OFFICER  OF 
CHARITIES  : 

board  may  empower  trustees  to  remove,  434. 

and  to  grant  retiring  pensions  to,  ib. 

written  consent  of  special  visitor,  if  aoy  necessary  to  removal  of^ 
ib. 

Board  may  make  order  for  the  removal  of^  383,  478. 

holding  over  house,  etc.,  magistrates  may  give  possession  of,  482. 

appointed  after  date  of  the  Charitable  l^oists  Act,  1860,  to  be 
removable  after  notice  by  trustees,  463. 

consent  of  visitor,  when  required,  484. 

exception  of  endowed  grammar  school,  ib. 

removal  of,  how  to  be  determined  by  trustees,  483. 

notice  of  meeting  to  be  sent  to  trustees  and  schoolmaster,  etc, 
483  484. 
SCHOOLMASTER : 

appointed  under  instrument  of  foundation  or  scheme,  360. 

founder,  or  his  heirs  or  visitor,  when  entitled  to  appoint,  ib. 

appointment  by  majority  of  electors  good,  ib. 

majority  while  meeting  continues  may  rescind  resolution  ap- 
pointing, 370. 

course  adopted  when  it  is  uncertain  who  has  nomination  of,  371, 
372. 

nomination  of,  does  not  lapse,  372. 

qualification  of,  ib. 

when  appointed  for  life,  373. 

sometimes  a  corporation  by  himself,  ib. 

or  with  usher,  ib. 

Bonds  of  resignation  by,  whether  valid,  373,  374,  375,  876. 

though  valid  at  law  may  be  invalid  in  equity,  876. 
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SCBOOlMASTEBS—coniinued, 

appointment  of,  restrained  or  allowed  to  be  made  subject  to  new 

scheme,  376. 
case  of  double  election  of,  877. 

though  imduly  appointed,  not  remoTed  after  acting  a  long 

time,  i&. 
remoTed,  if  he  holds  office  mconsiBtent  with  his  duties,  377, 
878,879. 
mere  misunderstanding  of  dutj  not  a  sufficient  ground  for  re- 
moval, 379. 
where  school  is  regulated  by  scheme.  Courts  of  Equity  wHl  decide 

on  validity  of  appointment  of,  tb. 
though  Courts  of  Common  Law  have  also  jurisdiction,  ib. 
petition  for  removal  of,  when  not  too  late,  ib, 
trustees  of  a  gnunmar  school  may  remove,  without  assigning 

reasons,  t6. 
control  of  Court  of  Chancery  over  power  of  removal  eiercised 

improperly  or  corruptly,  380. 
will  not  interfere  when  visitors  have  full  power  of  amotion,  ib, 
except  when  school  is  regulated  by  scheme,  381. 
SCHOOLMISTRESS :  See  Schoolmagter,  Mistress,  or  Other  Offlcer 

of  Charities, 
SCHOOLS : 

of  learning,  maintenance  of,  within  Statute  of  Charitable  Uses,  5. 
questions  arising  in  settling  schemes  for,  277. 
as  to  the  admission  of  boarders  to  free  grammar  schools,  ift, 
religious  in8t>ruction  in  King  Edward's  grammar  schools,  278. 
nature  of  schools  founded  down  to  time  of  Charles  I.,  279. 
admission  of  Dissenters  to  Church  of  England  schools,  tb. 
whether  they  are  exempted  from  rehgions  teaching,  280. 
where  a  grammar  school  is  not  a  Church  of  England  school,  280. 
power  of  Lord  Chancellor  as  visitor  to  exempt  children  of  dis- 
senters from  religious  teaching,  281. 
restrictions  upon  the  government  and  teaching  of  certain  en- 
dowed schools  removed  or  modified  by  23  Vict.  c.  11,  281, 495. 
right  of  preference  belonging  to,  not  to  be  abolished  under  Uni- 
versity Acts  if  governors  of  school  or  charity  commissioners 
dissent,  355. 
cathedral,  collegiate,  chapter,  or  other,  not  exempted  firom  ope- 
ration of  the  Charitable  Trusts  Act,   457.      See  JEfuhwed 
School,  Free  School,  Chrammar  School, 
scheme  for  grammar  school,  547. 

of  school  for  children  of  the  poor,  574. 
SCOTLAND  : 

Mortmain  Act  -does  not  extend  to,  44,  95,  96. 

but  bequest  of  money  to  arise  from  land  in  England  to  be  laid 

out  in  land  in  Scotland  bad,  97.     See  MortrnMU, 
legacy  to  charity  in,  paid  without  scheme,  259. 
Charitable  Trusts  Act  not  to  extend  to,  461. 
SEAMAN'S  HOSPITAL  SOCIETY  : 

exempted  from  the  operation  of  the  Mortmain  Act,  98. 
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SEA  BANES : 

repair  of,  within  Statute  of  Charitable  Uses,  6. 
SECRET  TRUSTS : 

for  charities  to  eyade  the  Mortmain  Act,  inyalid,  88. 

derise  to  person  upon  a  secret  understanding  to  hold  in  trust  for 

a  charitT,  ib. 
dcTisees  compelled  to  answer  as  to  trust,  ib. 
eTen  where  understanding  was  with  one  of  them  only,  ib. 
McuM  where  devise  whs  to  seyeral  as  tenants  in  common  and 

subsequent  communication  was  with  one  only,  ib, 
memorandum  of  testators'  intentions  not  suiBeient  to  prevent 

devisees  taking  beneficially  if  no  tarust,  ib. 
SECRETARY  OP  BOARD : 
how  appointed,  423. 

not  to  sit  in  the  House  of  Commons,  424. 
minutes  of  proceedings  and  orders,  etc.,  of  Board,  to  be  en- 
tered and  signed  by,  ib. 
copies  of  entries  signed  by,  to  be  received  in  evidence,  425. 
by  direction  of  Board,  may  examine  and  take  copies  of  reoorda 

without  fees,  426. 
to  be  official  trustee  of  charity  lands,  447.    See  Offlcial  IVum- 

tee  of  Charity  Lands. 
and  other  public  officers  appointed  by  the  Lord  Chancellor  to 

be  official  trustees  of  charitable  fupds,  449.     See  Official 

Trusteet  of  Charitable  Funds. 
signature  of,   when  necessary  for  authentication  of  acta  of 

Board,  463. 
or  entries  in  books  of  Board,  ib. 
salary  of,  486. 

exempted  from  serving  on  juries,  487. 
SEWERS: 

making  of,  Board  may  authorise,  483. 
SHARES  IN  COMPANIES : 

whether  they  can  be  bequeathed  to  a  charity,  66.    See  Mort- 


SIGN  MANUAL:  See  Crown. 
SOLICITOR-GENERAL : 

information  in  cases  of  charities  may  be  filed  by,  when,  148. 

See  Boardy  Information,  Relator. 
when  his  sanction  is  required  to  petitions  under  Sir  J.  RomiUy*s 
Act,  181.     See  Petition. 
SOLDIERS: 

sick  and  maimed,  maintenance  of,  within  Statute  of  Charitable 
Uses,  5. 
SOULS: 

prayers  for  of  deceased,  held  superstitious,  25,  26. 
except  in  Ireland,  27.     See  SupersOHous  Uses. 
STAMP  DUTY  : 

not  payable  on  bond  to  official  under  section  39  of  the  Charitable 
Trusts  Act,  1853,  421.    See  Apprenticeship  Indentures. 
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STATEMENTS : 

written  must  be  nude  on  mquiries  of  Board,  463. 
STATUTES   PRINTED  IN  FULL: 

IB  &  17  Vict.  c.  137  (Oharitable  Trosta  Act,  1853),  422. 

18  &  19  Viot.  c.  124  (The  Charitable  TruBts  Amendment  Act, 
1856),  462. 

28  Vict.  c.  11  (The  Endowed  Schools  Act,  1860),  495. 

23  &  24  Vict.  0. 136  (The  Charitable  Trusts  Act,  1860),  478. 
28  &  24  Vict.  c.  134  (The  Roman  Catholic  Charitable  Trusts 

Act),  488. 

24  Vict,  c  9  (Charitable  Uses  Amendment  Act),  491. 
3  &  4  Vict.  c.  77  (The  Grammar  Schools  Act),  698. 

STATUTES  OF  FOUNDER  OF  CHARITY: 
Tisitor  bound  by,  124. 
presumed  repeal  of,  ib, 
dispensation  of  by  Crown,  125. 

Tisitation  made  contrary  to,  bad,  ib.    See  VUiiaiion,  Visitors. 
power  of  heads  of  colleges  and  imiyersity  commissioners  to  alter, 
356. 
STOCKS  IN  PUBLIC  FUNDS : 

to  be  laid  out  in  lands  for  charitable  uses  must  be  transferred 

six  months  before  death  of  donor,  grantor,  etc.,  41. 
unless  it  be  made  bondftde  for  yaluable  consideration,  42« 
STREET : 

'Board  may  authorize  making  o^  433.     See  Board. 
SUCCESSION  DUTY: 

charity  property  liable  to,  under  16  &  17  Yict.  c.  61,  418. 
object  of  enactment,  419. 
exemption  under  Succession  Duty  Act,  ib. 
SUGGESTIONS :  See  Board. 
SUPERSTITIOUS  USES  : 
definition  of^  18. 
origin  of  law  of,  19. 

persons  formerly  obnoxious  to  law  of,  20. 
gifU  to  religious  and  educational  purposes  of  Dissenters  formerly 

void,  ib. 
so  as  to  Roman  Catholics,  21.  , 

and  Jews,  22. 

Protestant  Dissenters  relieved  from  law  against,  as  to  schools 
and  places  of  religious  worship,  educational  and  charitable 
purposes,  ib. 
Roman  Catholics  placed  on  same  footing  as  Protestant  Dissen- 
ters, 23,  24,  26. 
masses  or  prayers  for  the  soul  of  a  deceased  person  held  super- 
stitious, 26»  26,  27. 
sectut  in  Ireland,  27. 

Jews  put  on  same  footing  as  Protestant  Dissenters,  ib. 
Acts  m  &vour  of  Roman  Catholics  and  Jews  retrospective,  25, 

27. 
validity  of  bequest  by  a  Jew  for  prayers  on  the  anniversary  of 
his  death,  28. 
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SUPERSTITIOUS   VSES—eonHnued. 

superstitiouB  bequest  to  charitiee  applied  bj  Crown  to  Talid 
charities,  29. 

land  given  to  superstitioas  uses  not  ofaaritable,  goes  to  the  heir- 
at-mw  of  donor,  30. 

limitation  oyer  on  gift  being  held  superstitiouB,  good,  31. 

superstitious  bequest,  if  not  charitable,  goes  to  residuary  lega- 
tees, or  next  of  kin,  ib. 

disposition  for  benefit  of  Koman  Catholics  not  inyalidated  by 
stddition  of  superstitious  or  unlawful  trusts,  32. 

property  given  to  superstitiouB  uses  may  be  applied  to  lawful 
Roman  Catholic  charities,  33. 

Roman  Catholic  Charities  no  longer  exempted  from  the  Chari- 
table Trusts  Act,  34.     See  Roman  Catholic  Charities 

TAXATION  OF  COSTS : 

Board  may  order,  when,  472. 

costs  on,  how  payable,  473. 

bills  of  costs  may  be  taxed  within  six  months  of  payment,  ib. 
TAXES: 

ease  of  poor  inhabitants  concerning  payment  of^  within  Statute 
of  Charitable  Uses,  5. 
TENANT: 

of  charity  land.  Court  will  have  regard  to  his  outlay,  314. 

but  will  not  refuse  a  higher  rent  from  another,  316. 

compensation  to  old,  ib. 
TIMBER: 

Board  may  authorize  cutting,  433. 
TITLE : 

no  Court  or  Judge,  under  the  Charitable  Trusts  Act,  to  try 
as  between  charities  and  persons  claiming  adversely,  445. 
TOLERATION  ACT : 

relieved  Dissent-ers  from  law  against  superstitious  uses,  23. 
TOLLS  OF  HARBOUR : 

money  secured  upon^  cannot  be  bequeathed  to  a  chariij,  66. 
See  Mortmain. 
XOMBS  : 

trusts  for  repair  of,  whether  charitable,  11, 12. 
TRADESMEN : 

young,  supportation,  aid,  and  help  of^  within  Statute  of  Cha- 
ritable Uses,  5. 
TREASURER  OP  PUBLIC  CHARITIES :  See  Offiddl  Trusts 

of  Charity  Lands. 
TRUSTEES  : 

costs  of,  upon  information,  172. 

must  act  in  accordance  with  trust  or  scheme,  293. 

to  whom  they  should  apply  in  cases  of  difficulty,  293,  294. 

applications  to  Parliament  by,  to  authorize  deviations  from  in- 
tentions of  founder,  294,  295. 

scheme  must  be  first  provisionally  approved  by  Board,  295. 

must  keep  accounts,  ib. 
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and  transmit  them  to  Board,  295,  296. 

Court  will  not  interfere  with  discretionary  power  o^  when,  296. 

but  trustees  must  exercise  discretion,  ib. 

if  they  give  reasons,  Court  may  correct  their  decision,  ib. 

leases  by,  297. 

alienation  of  charity  property  by,  when,  299. 

onus  thrown  on  purchaser  or  lessee  to  show  sale  or  lease  benefi- 
cial, ib. 

sale  of  charity  property  by,  not  safe,  eren  under  the  old  law, 
800. 

may  alien  under  the  Lands  Clauses  Consolidation  Act,  301, 302. 

lease  by,  in  pursuance  of  trust  or  scheme,  804. 

having  power  to  lease  generally,  may  take  fines  on  reserve  rents, 
810. 

cannot  grant  leases  for  their  own  benefit,  311. 

compensation  by,  for  a  lease  granted  by  them  at  an  undervalue, 
314. 

acting,  may  grant  leases  or  tenancies  of  lands  vested  in  official 
trustees  of  charity,  318.     See  Lease*. 

remedies  for  breaches  of  trust  by,  328. 

charity  estate  may  be  followed  into  the  hands  of  volunteers, 
329. 

or  of  purchaser  for  valuable  consideration  with  notice,  when,  ib. 
See  Purchaser,  lAmitalions  (Statute  of). 

purchaser  from,  for  valuable  consideration  without  notice,  pro- 
tected, 229,  330. 

and  lessee  without  notice,  330,  331. 

distinction  between  express  and  constructive  trusts,  339. 

mere  charge,  ib. 

charge  coupled  with  a  duty,  an  express  trust,  ib. 

presumption  of  concurrence  of  cestui  que  trusty  340. 

no  bar  under  any  Statutes  of  Limitations  to  an  account  against 
express  trustees  of  a  charity,  341. 

bar  on  the  ground  of  inconvenience  and  hardship,  342. 

authorities  as  to  the  periods  for  which  accounts  will  be  carried 
back  against,  343. 

misapplication  by  mistake,  344. 

distinction  between  corporations  and  individuals,  ib. 

property  of  corporations  how  attached,  345. 

discretion  exercised  by  the  Court  in  directing  accounts  and  in- 
quiries in  charity  cases,  ib. 

costs  of,  347. 

one  trustee  acting  in  rotation  held  only  liable,  when,  ib, 

of  Dissenting  congregations  appointed  according  to  the  trusts, 

361. 
surviving  trustee  or  his  heir  not  entitled  to  appoint  new  trus- 
tees or  elect  minister,  when,  362. 
inquiries  directed  when  deed  does  not  provide  for  appointment 
of  new  trustees,  362. 
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minister  must  give  up  meetiiig-hoiue  on  demand  of,  when,  363. 
mav  be  ezpelled  under  expreM  power  on  ceasing  to  belongs  to 

the  same  community,  367. 
remoral  of,  b j  the  Court  of  Chanoeiy,  ib. 
withdrawal  by  Lord  Cnmworth  of  his  dictum  in  Attorney' G^e- 

neral  v.  Hardjfy  ib. 
power  of  appointing  new,  in  instrument  of  foundation  or  sohemey 

388. 
presumption  irom  early  usage  as  to  mode  of  appointing  idi^re 

trust-deed  is  lost,  ib.  * 

power  to  appoint  new,  construed  as  directory,  when,  389. 
property  conveyed  to  religious  or  educational  purposes,  to  vest 

in  BuccesBora  without  conveyance  under  13  &,  14  Yict.  c.  28,  t6. 
new,  appointed  under  13  &  14  Yict.  c.  28,  to  be  by  deed,  391. 
qualiiications  for,  392. 
irregularly  appointed,  not  removed  after  acquieaoeDce  for  a  long 

time,  ib. 
new,  when  appointed  by  the  Oourt  of  Chancery,  ib. 
not  in  all  cases  of  misapplication  of  trust  fimds,  893. 
appointed  by  the  Court,  though  deed  declaring  trust  is  not  en- 

rolled,  wlien,  393. 
not  where  there  are  heirs  of  the  founder,  when,  ib, 
strict  proof  of  heirship  not  required,  ib, 
inquiry  by  the  Court  as  to  new,  894. 
Dissenters  not  appointed  trustees  of  Church  of  England  schools, 

ib. 
part  of^  may  act  under  a  scheme  for  the  whole,  ib. 
corporation  removed  from  being,  when,  396. 
survivors  of,  appointing  new  ones  pending  information,  ib, 
may  be  removed  on  application  of  co-trustee  when  abont  to 

commit  a  breach  of  trust,  ib. 
formerly  appointed  upon  information  only,  398. 
afterwards  under  Sir  J.  Bomilly's  Act,  ib, 
under  the  Trustee  Acts,  ib. 

petitions  under  the  Trustee  Acts,  how  entitled,  397. 
objections  to  persons  proposed,  should  be  made  before  Attomej- 

Q-eneral  in  Chambers,  ib. 
Court  wiU  not  interfere  after  fiat  of  Attomey-€hnera2,  ib. 
when  appointed  at  chambers,  ib. 
when  by  the  District  Court  of  Bankruptcy  and  County  Courts, 

398. 
when  by  the  Board,  ib. 
official,  of  charity  lands,  399. 

official,  of  chantable  funds,  ib.     See  Mftmeipal  CorporaUoiu. 
fine  or  heriot  becomes  due  on  admission  or  death  of  a  single 

trustee  of  copyholds,  407. 
no  heriot  due  on  death  of  one  of  several  trustees,  407, 408. 
mode  of  calculating  fine  on  admission  of  several  trustees  to  copy- 
holds, 408. 
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payable  in  respect  of  old  continuing  as  well  as  new  trustees,  ib. 
compensation  for  fine  when  copyholds  are  vested  in  official 

trustees,  408. 
provision  for  payment  in  lieu  of  fines  where  property  is  vested 

in  trustees  for  religious  and  educational  purposes,  under  13 

ft  14  Vict.  0.  28,  40«^. 
interpretation  of  term  in  the  Principal  Act,  460. 
accounts  may  be  required  from,  425. 
must  answer  inquiries  addressed  to  them  by  direction  of  the 

Board,  426,  463. 
may  be  required  to  attend  inspectors  for  the  purpose  of  being 

examined,  464. 
but  not  obliged  to  travel  more  than  ten  miles  from  their  abodes, 

427,  464w 
may  apply  to  Board  for  their  opinion  and  advice,  428. 
and  acting  thereon  to  be  indemnified,  ib. 
unless  guilty  of  fraud  or  wiliul  concealment,  ib, 
may  apply  to  the  Board  for  authority  to  grant  leases,  488. 
or  make  improvements,  ib. 

may  be  authorized  by  Board  to  raise  money  upon  mortgage,  ib. 
or  to  remove  schoolmaster  or  schoolmistress,  434. 
or  other  ofiioer  of  any  charity,  ib, 
may  apply  to  Board  to  sanction  compromise  of  claims  on  behalf 

of  a  charity,  ib. 
may  sell  or  exchange  lands  under  authority  of  Board,  435. 
or  sell  or  redeem  rent-charges,  ib. 
with  the  sanction  of  the  Board  may  purchase  sites  for  building, 

etc.,  from  owners  under  disability,  436. 
and  incorporated  trustees  may  hold  the  same  without  licence  in 

mortmain,  486  n. 
may  be  appointed  or  removed  by  equity  judges  in  chambers 

where  income  of  charity  exceeds  £80,  437. 
and  also  by  the  Chancellor  and  Vice-chancellor  of  the  County 

Palatine  of  Lancaster  within  their  jurisdiction,  438. 
orders  of  District  or  County  Courts  for  appointment  or  removal 

ofi  not  valid  until  approved  of  by  Boaird,  441. 
notice  for  appointment  or  removal  of  to  be  published,  445. 
may  transfer  stock,  etc.,  or  deposit  securities  to  or  with  the 

official  trustees  of  charitable  funds,  450.    See  Official  Tnu- 

tees  of  Charitable  Iktnds. 
may  deposit  deeds  for  security  in  a  repositoiy  to  be  deposited 

by  the  Board,  ib, 
may  apply  to  Board  to  frame  schemes  requiring  the  authority 

of  Parliament,  451.    See  Schemet  requiring  the  Authority  of 

Parliament. 
accounts  of,  453, 474.    See  Accounts. 
may,  with  consent  of  Board,  invest  money  arising  fr^m  sale  or 

received  for  equality  of  exchange  on  partition  in  land,  471. 
without  any  license  in  mortmain,  472.    See  XoaiM,  iSofo,  JEx^ 

change^  Partition, 


664  INDEX. 


TRUSTEES-  'ConHnmed. 

may  remove  schoolmafiter.     See  Schoolnuuter. 

may  be  appointed  by  the  Court  of  Gfaancery  on  the  apportion- 
ment of  Roman  Catholic  charities,  488, 489. 

of  endowed  schools  may  make  orders  for  the  adnuasion  of  chil- 
dren of  different  denominations,  496. 

Board  may  make  orders  entitling  them  to  call  for  a  transfer  or 
to  transfer  stock,  479. 

Board  may  make  orders  for  the  appointment  and  removal  of, 
478. 

majority  of  to  have  legal  power  of  dealing  with  charity  estates 
vested  in  official  trustees,  484. 
TURNPIKE  TOLLS: 

money  secured  on  cannot  be  bequeathed  to  a  charity,  65. 

UNCERTAINTY  : 
UNDER  LESSEE : 

not  disturbed  on  setting  aside  a  lease  of  charity  property  when, 
314. 
UNIVERSITIES : 

of  Oxford  and  Cambridge  exempted  from  the  Mortmain  Act, 
43,  95.    See  Mortmain, 

not  eleemosynary  corporations,  115. 

of  Oxford,  Cambridge,  London,  and  Durham,  exempted  from 
operation  of  principal  Act,  456. 

and  Colleges  and  Halls  in  Oxford,  Cambridge,  and  Durham,  t6. 
USAGE : 

how  &r  admissible  in  the  construction  of  gifts  to  charities,  243. 

presumption  from  usage  where  origin  of  charity  not  discovered, 
244. 

where  there  are  only  copies  of  charters  which  differ,  i6. 

parol  evidence  admissible  to  show  in  what  sense  words  are  used 
in  instrument  creating  a  charitable  trust,  245. 

not  admissible  to  contradict  express  provisions  of  an  instru- 
ment, 245,  246. 

species  of  religious  worship  ascertained  by,  when  it  does  not  ap- 
pear by  deed,  247. 

of  Dissenters  for  twenty-flve  years,  under  7  &  8  Yict  c  45, 
binding,  248. 

not  where  trusts  appear  on  face  of  deed,  though  void  under 
9  Geo.  IL  0.  36,  249. 

trusts  of  Dissenting  chapels  enforced,  though  not  in  writing,  t6. 

trusts  of  Roman  (^thoUc  charities  ascertained  by,  when,  250. 

presumption  from  as  to  mode  of  appointing  trustees  when  trust 
deed  is  loet^  388. 

VAULTS : 

trusts  for  maintaining,  whether  charitabto,  11, 12. 
VENDOR'S  LIEN: 

money  due  upon,  cannot  be  bequeathed  to  charity,  65,    See 
Morimain, 
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VESTING  ORDER : 

Board  may  make  of  real  and  personal  estate,  when^  479. 

an  appeal  lies  from,  480. 
VESTRY : 

churchwardens,  upon  receipt  of  accounts  of  parochial  charities, 
to  present  the  same  at  the  next  general  meeting  of^  474,  475. 
VICE-CHANCELLOR : 

See  Court  of  Chancery. 
VISITATION : 

limitation  of  the  jurisdiction  of  Courts  in  the  cases  of  corpora- 
tions hable  to,  111. 

what  corporations  are  liable  to,  ib, 

the  right  of,  is  incident  to  all  eleemosynary  corporations,  116. 

who  are  visitors,  ib. 

right  of^  Tested  in  lord  of  numor,  forfeited  to  Crown  oa  his  at- 
tainder, 118. 

must  be  made  at  time  mentioned  in  the  statutes,  126. 

but  complaints  may  be  heard  at  any  time,  ib. 
VISITORS : 

of  ecclesiastical  or  spiritual  corporations,  112. 

of  royal  foundations,  free  chapels,  and  donatiyes,  ib. 

of  spiritual  hospitals,  ib. 

founder  and  his  heirs,  when,  116. 

appointment  of  general  or  special  by  the  founder,  119. 

no  technical  words  necessary  for  appointment,  ib. 

governors  by  implication,  when  not  incorporated,  120. 

tecttt  if  they  be  part  of  the  corporation  and  have  the  manage- 
ment of  the  revenues,  ib. 

unless  legal  estate  only  is  in  the  governors,  121. 

power  of  Court  of  Chancery  to  make  bishop  visitor  of  grammar 
school,  ib. 
to  substitute  a  person  to  act  as  visitor  of  grammar  school 
pro  hde  vicef  ib. 

powers  and  duties  of,  123. 

election  and  amotion  of  corporations,  ib. 

master  or  fellow  of  a  college,  ib, 

pensioners  of  a  hospital,  ib. 

governor,  124. 

construction  of  statutes,  ib. 

judging  and  giving  relief  upon  appeals,  ib. 

contumacy  of  corporation,  ground  of  amotion,  ib. 
bound  by  statutes  of  founder,  ib. 

presumed  repeal  of  statutes  never  observed,  ib. 

dispensation  with  statutes  by  the  Crown,  125. 

must  make  visitation  at  time  mentioned  in  the  statutes,  ib. 

may  hear  complaints  at  any  time,  126. 

increase  of  power  with  regard  to  grammar  schools,  ib. 

rights  of,  preserved  in  recent  legislation,  127. 

although  there  be,  mandamus  may  direct  amotion  of  fellows 
guilty  of  a  breach  of  law,  ib. 
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have  no  jurisdiction  over  commoners  not  on  foundation,  128. 
nor  over  persons  nominated  to,  but  not  jet  on,  foundation,  t&. 
nor  in  a  dispute  between  the  foundation  and  third  parti^  ib. 
cannot  decide  without  hearing  parties,  129. 

nor  be  judge  in  his  own  cause,  ib. 
suspension  of  power  of,  130. 
Lord  Chancellor  exercises  power  of,  for  Crown,  when,  ib. 

on  appeals  to  him  as  visitor  not  boimd  by  particular  forms, 

ib. 
Attomey-G^end  must  appefur  for  Crown,  when,  ib. 
visitatorial  power  of  Crown,  how  exercised  in  case  of  schools,  132. 
elegibility  of  corporators  after  great  length  of  time  not  inquired 

into,  i6. 
Lord  Chancellor  not  authorized  to  appoint  schoolmaster  after 
two  void  elections,  ib. 

can  give  costs  as,  when,  ib. 
yisitatonal  power  in  private  individuals,  how  exercised,  133. 
power  of,  over  new  foundation  same  as  over  old  one  to 
which  it  is  annexed,  1 33, 134. 
except  in  case  of  a  trust,  135. 
Crown  is,  of  accession  to  royal  foundation,  136. 
decision  of,  final,  ib. 

by  submission  canuot  give  jurisdiction  to  Court  of  Chan- 
cery, ib. 
Court  wlU  enforce  charitable  trusts  though  there  are  visitors,  137. 
or  when  they  have  the  management  of  the  property  of  the  cha^ 

rity,  138, 139. 
trusts  relating  to  schools  connected  with  colleges  and  cathedrals 
enforced  in  equity,  140. 
retain  jurisdiction  if  no  trusts,  ib. 
prohibition  to,  when  granted,  141. 
not  on  motion  of  a  single  fellow,  when,  142. 
mandamus  granted,  when,  ib. 

compellEible  to  receive  and  hear  appeals,  148. 
mandamus  not  granted  unless  visitatorial  power  dear,  tb. 

nor  to  compel  an  officer  to  execute  sentence  of  visitor,  144. 
object  of  mandiunus,  ib. 

remedy  of  persons  affected  by  sentences  of,  146. 
Court  of  Chancery  will  not  interfere  when  visitors  have  full 

power  to  remove  schoolmaster,  380. 
secus  though  there  are  visitors  if  school  is  regulated  by  scheme, 

381. 
mandamus  or  prohibition  against,  in  the  cases  of  schoolmasters, 

when,  382. 
consent  by,  necessary  to  removal  of  officers  of  charities,  when,  434. 
notice  of  order  of  apportionment  to  be  given  to,  466. 
consent  when  necessary  to  removal  of  schoolmaster  appointed 
aft^r  Charitable  Trusts  Act,  1860,  483,  484.    See  Qrammar 
Schools. 
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VOLITNTABY  CONTBIBUTIONS : 

institution  for  religious  or  charitable  purposes,  etc.,  wholly  main- 
tained by,  exempted  from  operation  of  Charitable  Trust  Acts, 
457. 
or  auxiliary  or  branch  associations  connected  therewith,  ib. 
VOLUNTARY  CONVEYANCE  : 

to  a  charity  cannot  be  defeated  by  oouTeyance  for  yalue,  258. 
VOLUNTARY  SUBSCRIPTIONS : 

charity  maintained  partly  by  voluntary  subscriptions  and  partly 
by  endowment,  Charitable  Trusts  Act  to  apply  only  to  in- 
come from  endowment,  457. 
and  not  to  voluntary  subscriptions,  ib. 
nor  to  donations  which  may  be  applied  in  aid  of,  ib. 
nor  to  donation  appropriated  by  goyeming  body  of  charity 
when,  ib. 
VOLUNTEERS: 

charity  estate  may  be  followed  into  the  hands  of,  829. 

WILL: 

what  property  can  be  given  by,  to  charity.    See  JfortmtUn. 
not  revoked  by  deed  void  under  the  Mortmain  Act,  48. 
relating  to  charities  may  be  enrolled  by  Board,  478. 
copy  of  such  enrolment  certified  by  secretary  or  one  Commis- 
sioner to  be  evidence,  ib.    See  ConHruclion,  Cypret,  Uncer- 
tainty. 
WESTMINSTER  COLLEGE : 

excepted  from  Mortmain  Act,  43,  95.     See  Mortmain. 
WINCHESTER  COLLEGE : 

excepted  from  Mortmain  Act,  43,  95.     See  Morlnutin. 
exempted  from  the  operation  of  the  Charitable  Trusts  Acts, 
456  fi,  477. 
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"  The  work  will  doubtless  be  a  valuable  addition  to  the  library  of  the  working  lawyer  as 
well  as  that  of  the  student." — Legal  Obterver. 

"  Mr.  Tudor  has  done  a  substantia  service  to  the  profession.  The  plan  adopted  is  the 
same  as  in  the  '  Equity  Oases.'  Mr.  Tudor  has  exhibited  his  iMual  knowledge  and  deamess 
in  the  conveying  of  it  to  his  readers,  and  his  volume  should  be  studied  by  the  student,  sad 
will  be  nseftil  for  refBrenoe  to  the  practitioner." — Law  H^meM. 
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A  SELECTION    OF   LEADING   CASES    ON   MERCAN- 

TILE  AND  MARITIME  LAW;  with  NOTES.    By  OwBir  Davibs  Ttdob, 

Esq.,  Barrister-at-Law.    1860. 

"  In  the  volume  now  before  us,  both  lawyers  and  merchants  will  find  an  invaluable  epitome 
of  the  mercantile  and  maritime  law  of  England ;  and  those  of  the  former  who  desire  to  be 
informed  not  only  of  the  rules  which  constitute  the  lex  mereatoriat  but  bIso  the  ressons  of 
them,  and  to  learn  the  manner  in  which  it  has  grown  up  into  an  elaborate  system  of  law  out 
of  sometimes  ill-defined  and  not  always  very  resaonable  customs,  will  find  here  all  that  they 
need." — SoUeUon'  Jottmal. 

Second  Edition.    Post  8vo.    Price  18s.,  cloth. 

THE  LAW  OF  CHARITABLE  TRUSTS;  with  the  Statutes, 

Orders,  Regulations,  and  Instructions  issued  pursuant  thereto,  and  a  Selection  of 
Schemes ;  with  Notes.  By  Owbn  Davibs  Tudob,  Esq.,  of  the  Middle  Temple, 
Baxrister-at-Law. 

In  8vo.    Price  e».,  cloth. 

A  TREATISE  ON  THE  CONTEACT  OF  PAETNERSHIP, 

by  PoTHiBB:  with  the  Civil  Code  and  Code  of  Commerce  relating  to  this  Subject, 
in  the  same  Order.  Translated  from  the  French,  ^th  NOTES,  referring  to  the 
Decisions  of  the  English  Courts.  By  Owbn  Davibs  Tudob,  Esq.,  of  the  Middle 
Temple,  Barrister-at-Law. 
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